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iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COUBTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
Is  elected  in  each  district. 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — ^Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbank  Bakeb,  Justice,  Ashland  Block,  Chicago. 
EowABD  O.  Bbown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clabk,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albebt  C.  Babnbs,  Justice,  Ashland  Block,  Chicago. 
Fbedebigk  a.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C.** 
Wabben  W.  Duncan.  Presiding  Justice,  Marlon. 
James  S.  Battme,  Justice,  Galena. 
Emebt  C.  Qbavbs,  Justice,  Geneseo. 

BRANCH  D.** 
Mabtin  M.  Gbidlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  McSubely,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston.  Mar- 
shall, McHenry,  Mercer.  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk— Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dtbell,  Presiding  Justice,  Jollet. 
Duane  J.  Cabnes,  Justice,  Sycamore. 
Chablbs  Whitney,  Justice,  Waukegan. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhonn,  Cass  Cham* 
palgn.   Christian,  Clark.  Coles,   Cumberland,   DeWltt,   Douglas 
Edgar,  Ford.  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Maconi 
Macoupin,  Mason,  McDonough,   McLean,  Menard,  Montgomery 
Morgan,    Moultrie,    Piatt.    Pike,    Sangamon,    Schuyler,    Scott! 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
CumK — W.  C.  Hlppard,  Springfield. 

Geobge  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Cbeiohton.  Justice.  Fairfield. 
Solon  Philbbick,  Justice,  Champaign. 


•  This  court  18  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  hy  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly  an. 
proved  June  2.  1897.     Hurd's  Statutes,  1897,  508,  Laws  of  1897,  183. 

••  Established  under  act  of  June  6,  1011. 


Vi  CmCTJIT  COTJBTS. 


Seventh  Circuit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiqhton.  Springfield. 
RoBEBT  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth  Circuit.— The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JXTDGES. 

Habbt  Higbee,  Plttsfleld. 
Albebt  Akebs,  Quincy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit.— The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  B^ilton. 

judges. 
Geobge  W.  Thompson,  Galesburg. 
Habby  M.  Wagooneb,  Macomb. 

Robebt  J.  Gbieb,  Monmouth.  ^  „    ^  x  «*    w 

Tenth  Circuit.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark 

and  Tazewell. 

JUDGES. 

Leslie  D.  Puterbauqh,  Peoria. 
Theodobe  N.  Green,  Pekin. 
Nicholas  B.  Wobthington,  Peoria. 
Eleventh  Circuit.—The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myebs,  Bloomington. 
Geobge  W.  Patton,  Pontiac. 
Thomas  M.  Habbis,  Lincoliv 
Twelfth  Circttit.— The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 

DOBBANCB  DiBELL,  Joliet. 

Chables  B.  Campbell,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 
Thirteenth  Circuit.--The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgab  Bldbedge,  Ottawa. 
Fourteenth  Circuit.— The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

Robebt  W.  Olmsted,  Rock  Island. 
Fbank  D.  Ramsay,  Morrison. 
Emeby  C.  Gbaves,   Geneseo. 
Fifteenth  Circuit.-— The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

judges. 

RiCHABD   S.   FaBBAND,   DiXOEU 

James  S.  Baume,  Galena. 
OscAB  B.  Heabd,  Freeport. 
Sixteenth  Circuit.—The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Clinton  F.  Ibwin,  Elgin. 
DuANK  J.  Cabnes,   Sycamore. 
MAZZiia  Slusseb,  Downers  Grove. 


yiii  City  Coubts. 


THE  CITY  COURT   OP  CANTON. 
H.  O.  MoBAN,  Judge.  Ernest   Hipslkt,   Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albert  D.  Rodenbebq,  Judge.  Guy  C.  Livesay,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Chables  A.  Shuey,  Judge.  Arthur  C.  Shbiveb,  Clerk. 

THE   CITY   COURT   OP   CHICAGO   HEIGHTS. 
Chableb  H.  Bowles,  Judge.  Edwabd  H.   Kieqis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killlan,  Clerk. 

THE  CITY  COURT  OP  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harry  Barrett,  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 
Robert  H.  Flannioan. 
W.  M.  Vandeventeb,         Judges.  William  J.  Veaoh,  Clerk. 

THE  CITY  COURT  OP  ELGIN. 
Edwabd  M.  Manoan,  Judge.  Chables  S.  Motb,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Chables   Ritchie,   Clerk. 

THE   CITY   COURT   OP  HARRISBURG. 
Albebi  E.  Somees,  Judge.  Charles  P.  Skagos,  Clerk. 

THE  CITY  COURT  OP  HERRIN. 
Robebt  T.  Cook,  Judge.  David   Bakeb,   Clerk. 

THE  CITY  COURT  OP  KEWANEE. 
H.   Steblino  Pomeboy,   Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Paul  MoWilliams,  Judge.  Lauretta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbanklin,   Judge.  Wm.    H.    Wilson,    Clerk. 

THE   CITY   COURT   OF    MARION. 
'V7m.  W.  Clemens,  Judge.  Harry  Holland,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John   McNutt,   Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  PoBNOFP,  Judge.  G.  W.  MaRvSLAnd,  Clerk. 

THE  CITY  COURT  OF   STERLING. 
Hbnbt  C.  Wabd,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
WnJXAM  Hawthobne,  Judge.  William  H.  Bubnell,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY. 
V.  y.  Babnes,   Judge.  O.    L.    Sprecheb,    Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

Fbank  p.  Danisch,  Clerk. 
chief  justice, 
Habbt  Olson. 

associate  ji7dob8. 

Habbt  M.  Fisheb  Hugh  J.  Kearns  John  J.  Roonst 

Edwabd  T.  Wade  Joseph  S.  LaBut  Henry  C.  BErrLEB 

John  K.  Pbindivuxb  John  R.  Newcomeb  Joseph  B.  Ryan 

Joseph  P.  Raffebty  John  R.  Cavebly  Frederick  L.  Fake,  Jb. 

John  Coubtnet  Chas.  A.  WOiUAMS  Chables  N.   Goodnow 

John  J   Sullxtan  Jacob  H.  Hopkins  Oscab  M.  Tobrison 

John  A.  Mahoney  Habby  P.  Dolan  Hosea  W.  Wells 

William  N.  Gemmux  Joseph  Sabath  Sheridan  B.  Fby 

Fbank  H.  Gbahaic  James  C.  Mabtin  Hugh  R.  Stewabt 

David  Svluyas  Thomas  P.  Scjully  Joseph  Z.  Uhlib 


County  and  Pbobate  Coubts. 


JUDGES.  COUNTIES.  COUNTY     SEATS. 

Albert  T.  Lardin,  Pro.  J. . .  I^  Salle Ottawa. 

Jasper    A.    Benson Lawrence LawrencevUle. 

PoBERT    H.    Scott Lee rJixon. 

W.  C.  Graves Livingston Pontiac. 

Charles  J.  Geiiluacii Logan Lincoln. 

Orpheus   W.    Smith > 'aron Decatur. 

Thl^man  a,  Sxell Macoupin Carlinvllle. 

John    E.    Hili.skotter Ahii!;:  on Edv. urdsvllle. 

.Joseph  P.  Sthkuher,  Pro.  J..Ma':son EMwardsvlUe. 

CuAS.  E.  Jennings Marion Salem. 

Daniel    H.    Gregg Marshall Lacon. 

James   A.    McComas Mason Havana. 

William  F.  Smith Massac Metropolis. 

Conrad  G.  Gumbart Mcl>onough Macomb. 

David    T.    Smiley McHenry Woodstock. 

Homer  W.    Hall McLean Bloomlngton. 

G.   E.  Nelson Menard Petersburg. 

Henry   E.   Burgess Mercer Aledo. 

Frank  Durfee   Monroe Waterloo. 

John    L.    Dryer Montgomery Hillsboro. 

Edward  P.  Brockhouse Morgan Jacksonville. 

Isaac  Hudson Moultrie .Sullivan. 

Frank    E.    Reed Ogle Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Arthur  M.  Ottman,  Pro.  J. .  Peoria Peoria. 

Marion   C.    Cook Perry Pinckneyrllle. 

Elim    J.    Hawbaker Piatt Monticello. 

Paul  F.  Grote Pike Pittsfield. 

William    A.    Whiteside Pope Golconda. 

Wm.    A.    Wall Pulaski Mound  City. 

William  H.  Wescott Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph Chester. 

Stephen  C.  Lewis Richland Olney. 

RoBT.   W.   Olmsted Rock    Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock    Island Rock  Island. 

Kenneth  C.  Ronalds Saline Harrisburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Pan£?amon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.  Funk S^ott Winchester. 

J.  K.  P.  Grider Sholby Shelbyville. 

Frank   Thomas Stark Toulon. 

John    B.    Hay St.    Clair Belleville. 

Frank    Perrix,    Pro.    J St.    Clair Belleville. 

Anthony   J.   Clarity Stephenson Freeport 

James  M.  Rahn Tazewell. Pekin. 

Monroe    C.    Crawford Union Jonesboro. 

Lawrence    T.    Allen Vermilion Danville. 

Clinton  Abernathy,  Pro.  J.. Vermilion Danville. 

MiLBUBN  J.  White Wabash Mt.   CarmeL 

L.  E.  Murphy Warren Monmouth. 

W.  P.  Green Washington Nashville. 

Virgil  W.  Mills Wayne Fairfield. 

Julius   C.   Kern White Carml. 

Wm.  a.  Blodgett Whiteside Morrison, 

George    J.    Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet 

W.    F.    Slater Williamson Marion. 

Louis    M.   Reckhow Winnebago Rockford. 

Arthur  C.  Fort Woodford Eureka. 
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Cohen  ads.  Gtoldberg  248 
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Danville  Brick  Co.  ads.  Hughes 608 
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Devine  ads.  Bdiutual  Life  Ins.  Co.  of  New  York 422 
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Blzy  v.  Morrison    711 

E.  M.  Leonard  Produce  Co.  v.  Union  Pacific  R.  R.  Co 415 
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Franklin  Life  Ins.  Co.  ads.  James 632 
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Jester   v.   Toung 69^ 

Jinkinson  y.  Owens  122 

Johanson  v.  William  Johnston  Printing  Co 461 

Julius  Barnes  ft  Ck>.  y.  Independent  Peerless  Pattern  Co 330 

K. 

Kahn   v.   McCready 325 

Kane  ads.  Loying  614 

Kelley  y.  Fielding  705 

Kennedy  y.  Alton,  Granite  &  St.  Louis  Traction  Co 146 

Kennedy  y.  Chicago  ft  Cartervllle  Coal  Co 42 
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King  ads.  Kinder , 62 
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McCready  ads.  Kahn 325 
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Moline  y.   Christie 334 
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Moore  y.  Springfield  ft  Northeastern  Traction  Co 623 

Morrison  ads.  Elzy   711 

Moseley  y.  Waite 408 
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Rouch  V.  Illinois  Oil  Co 346 


S. 

ScaggB  ads.  Bumgardner  668 

Schultz  V.  The  Bumwell  Coal  Co 693 

Seass  ads.  First  Nat  Bank  of  Mattoon 663 
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St  Louis,  Springfield  ft  Peoria  R.  R.  Co.  ads.  McAvoy 620 
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6.  Appeals  and  erbobs — when  decree  appointing  a  receiver  is 
not  open  to  collateral  attack.  Where  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  appoints  a  receiver  upon  a  showing 
made  by  a  mortgagee  that  it  is  for  the  best  interest  of  all  parties 
concerned,  such  a  decree  is  not  open  to  collateral  attack,  where 
an  intervening  petitioner,  seeking  to  enforce  a  mechanic's  lien,  ap- 
peals from  a  later  decree  directing  the  issuance  of  receiver's  cer- 
tificates. 

7.  MoBTGAGES — allowing  railroad  mortgagees  to  borrow  money. 
The  power  of  the  courts  ought  never  to  be  used  in  enabling  rail- 
road mortgagees  to  protect  their  securities  by  borrowing  money 
to  complete  unfinished  roads  except  under  extraordinary  circum- 
stances. 

8.  Receivebs — authority  to  issue  receiver's  certificates,  A  re- 
ceiver for  a  railroad  may  be  authorized  to  issue  receiver's  certifi- 
cates to  pay  for  supplies,  rentals  and  equipment  necessary  for  the 
operation  of  the  road,  or  to  make  repairs  necessary  to  keep  the 
road  and  its  structures  in  a  safe  and  proper  condition  to  serve 
the  public. 

9.  Appeals  and  ebbobs — when  decree  authorizing  receiver's  cer- 
tificates is  reversed,  A  decree  authorizing  a  receiver  to  issue  cer- 
tificates to  the  amount  of  |1 50,000  to  complete  the  construction  of  a 
railroad  extending  over  twenty-two  miles,  six  miles  being  com- 
pleted and  in  operation,  will  be  reversed  where  there  are  inter- 
vening petitioners  having  mechanics'  liens  to  the  amount  of  |80,000 
which  would  have  to  be  postponed  until  the  certificates  were  paid. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  B.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions.    Opinion  filed  March  10,  1913. 

KiNEALY  &  KiNEALY,  J.  J.  Brenholt  and  C.  H.  Bur- 
ton, for  appellants  Edward  J.  Scott  et  al. 

W.  J.  Chapman,  for  appellants  Eobert  Curdie  et  al. 

FoEDYCE,  HoLLiDAY  &  White  and  D.  G.  Williamson, 
for  appellees. 

J.  V.  E.  Marsh,  for  Frank  L.  Butler,  Eeceiver. 

Mr.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 
A  decree  was  rendered  herein  in  vacation  authoriz- 
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of  money  and  has  no  means  to  complete  the  said  line  of 
railway  and  is  iinahle  to  earn  any  money  in  excess 
of  the  actual  cost  of  operating  the  line  from  Alton  to 
Godfrey,  and  has  no  means  with  which  to  pay  such  in- 
debtedness or  the  interest  thereon,  and  that  the  said 
railroad  in  its  unfinished  and  uncompleted  condition 
is  rapidly  deteriorating;  that  by  reason  of  the  fact 
that  the  same  is  not  completed  there  is  constant  waste 
and  loss  to  the  defendant  Railway  Company  and  com- 
plainants on  that  portion  of  the  road  completed,  ad 
well  as  the  equipment  and  materials  on  hand  and  avail- 
able for  the  completion  of  said  road  to  Jerseyville; 
that  the  records  of  the  defendant  Railway  Company, 
including  stock  books  and  minute  book  have  been  re- 
moved from  the  State  of  Illinois  by  one  Carey  N.  Weis- 
iger  who  claims  to  be  President  of  said  Company  but 
avers  that  he  was  never  legally  elected  as  such  Presi- 
dent. That  he  is  not  making  any  effort  to  complete 
the  said  railroad  but  is  preventing  others  from  doing 
the  same  and  refuses  to  surrender  said  books  to  the 
Railway  Company  or  to  do  anything  to  preserve  or 
protect  the  property  of  the  said  Railway  Company. 
That  the  indebtedness  represented  by  the  notes  of  the 
said  Railway  Company  is  in  excess  of  $327,000,  besides 
open  accounts  to  the  amount  of  $32,000,  or  more,  and 
that  suit  has  been  instituted  against  it  on  account  of 
a  note  now  past  due,  and  other  suits  are  threatened. 
That  the  said  Railway  Company  is  insolvent,  the  prop- 
erty is  rapidly  deteriorating  in  value  and  that  the  cred- 
itors and  bondholders  would  sustain  great  loss  on  ac- 
count of  such  deterioration  of  said  railroad  unless 
steps  are  immediately  taken  to  preserve  the  same ;  that 
imder  the  present  condition  its  property  and  interest 
are  being  wholly  neglected  and  nothing  being  done  to 
preserve  or  conserve  the  same.  That  complainants  are 
the  owners  of  3,444  shares  out  of  the  total  issue  of 
5,160  shares  of  its  stock  and  are  the  owners  of  bonds 
aggregating  the  par  value  of  more  than  $200,000  and 
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Circuit  Court  of  Madison  county  a  petition  asking 
leave  to  sue  the  receiver  of  the  defendant  Eailway 
Company,  which  was  denied,  but  the  said  parties  were 
granted  leave  to  file  herein  intervening  petitions  in  the 
nature  of  bills  to  enforce  mechanic's  liens. 

On  November  10, 1911,  the  interveners  aforesaid,  re- 
spectively, filed  bills  in  the  Circuit  Court  of  Madison 
county  in  the  said  cause,  each  alleging  that  under  a 
contract  made  with  the  defendant  Eailway  Company 
they  had  performed  certain  work  and  furnished  cer- 
tain material  in  the  construction  of  said  railroad.  The 
interveners,  Edward  J.  Scott  et  al.  alleging  that  there 
was  due  to  them  $10,200.78,  and  that  there  was  due  to 
the  interveners  Grommet  &  Johnson  $40,107.49  for 
work  done  in  surfacing  the  roadbed,  laying  the  track, 
steel,  erecting  trolley  feed  and  telephone  wires,  and 
the  fencing  of  the  right  of  way,  etc.  Each  of  said  in- 
terveners alleging  that  under  the  laws  of  the  State  of 
Illinois  they  were  entitled  to  a  lien  upon  said  railroad 
prior  to  the  lien  of  the  said  bondholders  and  of  all 
other  persons,  for  the  amount  due  to  each  of  them  re- 
spectively and  asked  that  the  property  of  the  said  Eail- 
way Company  be  sold  to  satisfy  such  liens.  That  after- 
wards on  March  7,  1912,  and  during  the  March  Term 
of  the  Madison  county  Circuit  Court,  a  decree  was  en- 
tered in  such  court  reciting  the  substance  of  the  former 
order  appointing  the  receiver  in  vacation,  finding  that 
the  appointment  of  such  receiver  was  necessary  and 
proper  to  preserve  the  property  of  said  Eailway  Com- 
pany for  the  benefit  of  the  persons  interested  therein, 
and  that  such  facts  were  admitted  by  the  answers  filed 
as  aforesaid  and  decreeing  that  the  above  mentioned 
order  and  decree  entered  on  September  18,  1911,  is 
hereby  in  all  things  approved  and  confirmed  and  di- 
recting the  said  Frank  L.  Butler  to  continue  as  such 
receiver,  requiring  him  to  file  a  report  herein  on  or 
before  April  15th  next,  showing  the  receipts  and  dis- 
bursements, condition  of  the  property,  together  with 
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right  of  way  from  Alton  to  Jerseyville ;  that  taxes  on 
said  railway  property,  payable  in  1912,  amounting  to 
$1,000  had  not  been  paid,  and  while  the  revenue  re- 
ceived from  the  railroad  was  suflBcient  to  pay  the  op- 
erating expenses  it  was  insufficient  to  pay  the  taxes  and 
that  the  material  on  hand  was  rapidly  deteriorating 
and  ought  to  be  used  at  once  in  the  completion  of  the 
road  in  the  interests  of  all  concerned;  that  the  road- 
bed and  embankment  of  the  Company  are  washing 
away  and  the  rails,  so  far  as  laid,  are  becoming  service 
bent  and  continual  damages  and  deterioration  of  said 
railroad  and  said  material  is  in  progress.  That  the 
point  to  which  said  railroad  had  been  completed  is  not 
near  any  village  or  city  and  not  a  terminal  point  of 
any  value  to  said  road,  and  asking  that  an  order  be 
entered  authorizing  the  receiver  to  complete  and  equip 
the  said  railroad  from  the  town  of  Godfrey  to  the  city 
of  Jerseyville  and  for  that  purpose  to  issue  receiver's 
certificates  in  an  amount  not  to  exceed  $150,000  and 
asks  that  all  the  defendants  and  intervening  petition- 
ers be  required  to  answer  this  petition  and  asks  that 
such  receiver  be  authorized  to  enter  into  a  contract 
for  the  completion  and  equipment  of  such  road. 

On  May  30,  1912,  the  interveners,  Edward  J.  Scott 
et  al.,  Robert  Curdie  et  al.,  W.  C.  Fordyce  et  al.,  re- 
spectively, filed  answers  to  such  petition  denying  many 
of  the  material  allegations  of  said  petition  and  aver- 
ring that  the  said  W.  C.  Fordyce  et  al.,  were  guilty  of 
laches  in  failing  to  take  any  steps  or  proceedings  for 
the  protection  of  their  rights  under  the  said  deed  of 
trust,  and  averring  that  to  enforce  such  petition  would 
be  unjust  and  oppressive  and  violative  of  the  rights  of 
these  interveners  who  have  mechanic's  liens  upon  said 
property  which  are  under  the  statute  of  the  state  of 
Illinois,  and  under  the  principles  of  equity  a  first  and 
prior  lien  on  all  of  the  property  of  said  Railway  Com- 
pany, which  such  interveners  are  with  all  due  diligence 
attempting  to  enforce  by  the  petitions  heretofore  filed 
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same  so  that  it  may  be  operated  as  a  railroad,  and  to 
do  all  other  things  which  may  be  necessary  and  proper 
to  consummate  such  purpose,  and  for  such  purpose,  and 
for  the  liquidation  of  all  necessary  operating  expenses 
receiver's  certificates  were  authorized  to  an  amount 
not  to  exceed  $150,000  in  denomination  of  $1,000  each, 
and  to  bear  interest  at  six  per  cent,  per  annum,  and 
that  such  certificates  be  made  a  first  and  valid  lien 
upon  all  the  property  of  every  nature  and  description 
of  the  said  Kailway  Company,  and  the  earnings  after 
deducting  operating  expenses.  Said  receiver  was  au- 
thorized to  sell  said  certificates  from  time  to  time  as 
was  needed  at  not  less  than  ninety  cents  on  the  dollar 
of  the  par  value  thereof,  and  were  made  a  paramount 
lien  on  all  of  the  property  of  the  defendant  Railway 
Company  and  were  to  be  prior  to  all  other  liens  or 
claims  thereon  whatsoever,  subject  only  to  the  opera- 
tive expenses  of  said  Railway  Company. 

It  was  further  provided  by  such  decree  that  such 
certificates  are  issued  upon  the  condition  that  under 
any  judicial  sale  to  enforce  liens  of  said  certificates  or 
to  enforce  the  liens  on  the  bonds  of  the  petitioners  or 
any  liens,  and  to  the  end  that  sufficient  money  shall  be 
realized  for  the  payment  of  operating  expenses,  and 
all  such  claims  as  may  be  finally  adjudicated  to  be  a 
lien  or  liens  superior  to  the  bonds  aforesaid,  that  any 
decree  providing  for  the  sale  of  said  property  shall 
provide  for  an  up-set  price  and  that  no  bid  for  said 
property  shall  be  accepted  unless  the  same  is  of  suf- 
ficient amount  to  pay  all  outstanding  receiver's  cer- 
tificates and  interest,  cost  of  sale,  operating  expenses, 
expenses  of  the  receivership  and  all  such  claims,  to- 
gether with  interest  as  may  be  finally  adjudicated  to 
be  liens  prior  to  the  bonds  of  said  Railway  Company, 
and  that  all  questions  as  to  the  priority  of  liens  or  the 
amounts  thereof  be  reserved  until  the  final  hearing  of 
this  case.  That  such  receiver  was  authorized  to  use 
the  proceeds  of  the  sale  of  such  certificates,  or  so  much 
thereof  as  was  necessary  for  the  redemption  of  the 
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property  from  the  tax  sale  and  to  complete  said  rail- 
road, to  the  rendition  of  which  decree  the  intervenors, 
appellants  here,  excepted  and  prayed  an  appeal. 

The  evidence  taken  by  the  court  upon  the  hearing: 
of  the  application  of  Fordyce  et  al.  for  the  issuing  of 
receiver's  certificates  and  the  answers  filed  thereto 
shows  that  the  road  was  projected  to  run  from  the  city 
of  Alton  through  Godfrey  to  the  city  of  Jerseyville, 
being  a  distance  of  about  twenty-three  miles,  and  was 
completed  from  Alton  and  in  operation  for  the  distance 
of  about  six  miles,  being  about  one  mile  from  Godfrey. 
That  the  rails  and  ties  were  laid  for  a  distance  of  about 
eleven  miles  between  Godfrey  and  Jerseyville  and 
poles  erected  for  the  distance  of  about  seven  miles  and 
the  trolley  wires,  feed  wires  and  telephone  wires  for 
the  distance  of  about  five  miles  but  not  completed. 
The  grading  and  bridges  had  been  completed  and  a 
portion  of  the  fencing  done,  about  one-fourth  of  a  mile 
of  track  laid  in  the  city  of  Jerseyville.  That  all  of  the 
timber,  bridges  and  culverts  are  completed  ready  to 
receive  the  ties  and  rails;  that  from  the  terminus  of 
the  present  track  to  Jerseyville  is  about  five  and  a  half 
to  six  miles;  that  the  graded  portion  of  the  roadbed 
is  considerably  washed  and  the  bridges  along  the  road 
are  practically  all  filled  causing  the  tracks  to  overflow ; 
that  the  alignment  was  bad,  there  had  been  a  general 
depreciation  in  the  overhead  construction,  trolley  wire 
broken  in  two  places  and  the  feed  wire  in  three ;  that 
the  revenue  under  the  receivership  has  been  barely  suf- 
ficient to  enable  the  receiver  to  gather  the  material 
together  and  store  it  so  as  to  prevent  it  from  being 
stolen;  that  to  complete  and  equip  the  road  a  substa- 
tion will  have  to  be  erected  and  a  subway  under  the 
C.  P.  &  St.  L.  road  and  that  four  passenger  cars  and 
one  express  car  will  have  to  be  purchased ;  that  it  will 
require  from  $70,000  to  $90,000  to  complete  the  road 
and  put  it  in  operation  without  any  ballast  except 
earth,  depending  to  some  extent  upon  the  kind  of  cars 
and  other  equipment  procured. 
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It  further  appears  that  interv^ng  petitions  filed, 
by  those  claiming  to  have  liens  npon  the  property  un- 
der the  statute,  amount  to  from  $50,000  to  $80,000. 

The  errors  assigned  by  appellants,  are,  that  the  court 
erred  in  entering  the  decree  of  July  9,  1912,  and  that 
such  decree  is  illegal  and  the  court  was  without  juris- 
diction to  enter  it. 

Second.  That  the  court  erred  in  granting  the  prayer 
of  the  petition  of  W.  C.  Fordyce  et  al.  and  in  authoriz- 
ing the  receiver's  certificates  for  the  purposes  and  in 
the  amount  and  terms  set  out  in  the  decree. 

Under  the  first  error  assigned  it  is  claimed  by  ap- 
pellants that  a  suit  cannot  be  maintained  where  the  ap- 
pointment of  a  receiver  is  the  sole  primary  object  of 
the  suit  and  where  no  cause  of  action  or  ground  for 
equitable  relief  otherwise  is  stated.  That  the  appoint- 
ment of  a  receiver  can  be  ancillary  only  and  in  aid  of 
some  primary  object  of  litigation  between  the  parties. 
Many  authorities  have  been  cited  upon  this  proposi- 
tion which  seem,  as  a  general  rule,  to  sustain  the  con- 
tention of  appellants  but  the  principal  cases  referred 
to  and  argued  were  cases  in  which  the  bondholders 
sought  by  a  proceeding  of  this  kind  to  obtain  posses- 
sion of  the  property  for  the  purpose  of  preventing 
creditors,  without  liens,  bringing  suits  against  such 
property  and  of  obtaining  satisfaction  for  their 
claims,  and  while  we  believe  from  the  authorities  cited, 
*'That  the  general  rule  is,  that  the  appointment  of  re- 
ceivers is  an  ancillary  remedy  in  aid  of  the  primary 
object  of  litigation  between  the  parties,  and  such  re- 
lief must  be  germane  to  the  principal  suit ;  and  a  suit 
cannot  be  maintained  under  this  general  rule  where 
the  appointment  of  a  receiver  is  the  sole  primary  ob- 
ject of  the  suit  and  no  cause  of  action  or  ground  for 
equitable  relief  otherwise  is  stated.''  Cyc.  vol.  34,  p. 
29.  But  to  this  rule  there  are  some  well  recognized 
exceptions  which  may  arise  under  some  peculiar  cir- 
cumstances that  will  justify  a  court  of  chancery  in  the 
taking  hold  of  property,  even  for  its  preservation  for 
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the  benefit  of  the  lien  holders  and  other  creditors,  and 
we  think  it  has  been  well  said,  *  *  The  general  rule,  how- 
ever, is  subject  to  exceptions,  some  of  which  seem  well 
defined  while  others  amount  to  a  repudiation  of  the 
rule  itself  under  the  particular  circumstances  and 
create  a  practical  conflict  of  authority.  And  so  it  has 
been  held  that  while,  as  a  rule,  a  mortgagee  cannot 
ask  relief  until  his  mortgage  debt  is  due,  nevertheless 
he  may  come  into  a  court  of  equity  before  that  time 
and  ask  for  an  injunction  and  receiver  to  prevent  the 
subject-matter  of  his  mortgage  from  being  impaired 
or  wasted. ''  Cyc.  vol.  34,  p.  31.  And  this  exception 
has  been  followed  in  many  cases,  notably  the  case  of 
Eutherford  v.  Pennsylvania  Midland  E.  Co.,  178  Pa. 
St.  38,  and  many  of  the  decisions  of  the  federal  courts 
to  which  we  have  been  referred.  At  all  events,  the 
weight  of  authority  seems  to  be  that  if  such  a  showing 
is  made  by  a  lien  holder  or  other  interested  person  as 
convinces  the  court,  to  whom  application  is  made,  that 
it  is  in  the  interest  of  all  persons  concerned  to  appoint 
a  receiver  then  he  has  jurisdiction  to  act,  and  while 
the  circumstances  might  not  warrant  the  appointment 
yet  if  the  order  is  erroneously  made  it  would  be  valid 
until  reversed  and  would  not  be  void  and  could  not  he 
attacked  except  by  direct  appeal  to  reverse  such  erro- 
neous order.  If  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  nothing  further  is  re- 
quired. The  cause  of  action  may  be  defectively  stated 
but  that  does  not  destroy  the  jurisdiction.  Jurisdic- 
tion is  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy  between  the  parties  to  a  suit.  If 
the  law  confers  the  power  to  render  a  judgment  or  de- 
cree then  the  court  has  jurisdiction.  ''Jurisdiction  of 
the  particular  matter  does  not  mean  simple  jurisdic- 
tion of  the  particular  case  then  occupying  the  atten- 
tion of  the  court,  but  jurisdiction  of  the  class  of  cases 
to  which  the  particular  case  belongs.'^  O'Brien  v. 
People,  216  111.  363.    We  are  of  the  opinion  that  the 


14  Appellate  Courts  of  Illinois. 

Davis  y.  Jacksonville  k  P.  Ry.  Qo,,  180  111.  App.  1. 

case  presented  by  the  petition  for  the  appointment  of  a 
receiver  was  of  that  class,  that,  if  the  circumstances 
and  conditions  were  of  a  character  to  warrant  it,  the 
court  had  the  power  to  appoint  a  receiver  to  prevent 
the  subject-matter  of  the  mortgage  under  which  the 
petitioners  were  claiming  from  being  impaired  or 
wasted  and  that  as  this  order  was  not  appealed  from 
or  in  any  manner  questioned,  except  collaterally,  that 
it  would  be  binding  upon  the  parties  until  set  aside  and 
could  be  used  as  a  basis  for  the  entering  of  an  order 
directing  such  receiver  to  issue  receiver's  certificates 
if  the  facts  and  circumstances  warranted  it. 

The  next  error  assigned  by  appellants  challenges 
the  right  of  the  court  to  issue  receiver's  certificates 
for  the  purposes  and  in  the  amount  and  terms  set  out 
in  the  decree  of  July  9,  1912.  This  we  regard  as  the 
most  serious  question  in  the  case.  It  is  insisted,  and 
is  probably  true,  that  under  proper  circumstances  the 
court  has  the  power  to  issue  receiver's  certificates  for 
the  purpose  of  making  repairs,  buying  rolling  stock, 
complete  an  imfinished  road  and  build  a  bridge  and 
that  to  issue  certificates  for  such  purposes  would*  not 
be  an  abuse  of  the  discretion  vested  in  the  court,  but 
the  question  here  is  not  the  right  to  do  any  one  or  more 
of  these  things  or  to  do  some  slight  work  or  expend 
a  comparatively  small  amount  in  improvements  but  it 
is  sought  to  expend  large  sums  of  money  in  improve- 
ments and  to  extend  the  operation  of  a  railroad 
from  the  territory  of  about  six  miles  over  a  ter- 
ritory of  twenty-two  miles,  and  to  do  this  it  becomes 
necessary  to  build  a  substation  together  with  all  of 
the  necessary  attachments  thereto  for  the  purpose  of 
conducting  the  power  to  other  parts  of  the  road,  also 
to  build  a  subway  under  another  railroad,  to  buy  at 
least  a  portion  of  the  rails  for  the  purpose  of  com- 
pleting the  road,  to  buy  the  necessary  cars  for  the  pur- 
pose of  equipping  the  road  and  to  establish  proper  and 
suitable  terminal  stations,  and  in  fact  to  expend  a 
very  large  amount  of  money  considering  the  character 
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and  length  of  the  road  sought  to  be  constructed.  It 
appears  that  bonds  were  issued,  secured  by  trust  deed 
upon  defendant's  railway  property,  to  the  amount  of 
$600,000  but  that  as  such  bonds  were  pledged  for  loans 
the  indebtedness  is  about  $327,000  that  is  secured  by 
the  bonds,  as  we  understand  the  pleadings  in  this  case, 
and  now  it  is  sought  by  this  proceeding  to  place  a  fur- 
ther incumbrance  that  may  extend  to  $150,000  upon 
this  property  that  will  have  to  be  paid  before  the  men 
who  furnished  the  material  and  labor  upon  the  road 
can  receive  any  compensation  for  their  services.  If 
the  amount  here  represented  to  have  been  actually  ex- 
pended upon  the  road  represents  or  begins  to  repre- 
sent its  true  value  then  it  looks  to  us  as  if  it  would  be 
unjust  to  require  the  interpleaders  who  claim  to  have 
first  liens  upon  the  property  to  be  further  postponed 
in  the  collection  of  their  debt.  The  evidence  shows 
the  interpleaders*  claims  or  material  men's  liens,  as 
claimed,  to  be  from  $50,000  to  $80,000 ;  now  if  they  are 
in  fact  prior  to  the  bonds  secured  by  the  trust  deed 
then  by  the  payment  of  $50,000  to  $80,000,  with  the  ex- 
pense attending  the  collection,  they  would  be  able  to 
protect  themselves  but  if  it  is  permitted  to  increase 
the  lien,  prior  to  them,  then  it  would  take  from  $200,000 
to  $230,000  to  protect  them.  The  complainants  in  the 
original  petition  are  stockholders  to  a  large  amount, 
and  bondholders  as  they  aver  to  an  amount  of  over 
$200,000  but  it  does  not  appear  from  the  record  in  this 
case  as  to  whether  the  remaining  bondholders  are 
stockholders  or  not,  but  as  the  complainants  are  stock- 
holders they  doubtless  invested  in  this  enterprise  for 
the  purpose  of  gain  and  having  failed  to  complete  the 
road  with  the  amount  of  bonds  they  caused  to  be  is- 
sued, and  having  made  contracts  with  these  interplead- 
ers to  perform  the  work  and  furnish  the  material  that 
has  been  put  in  the  road  we  cannot  see  that  it  would 
be  just  and  equitable  to  allow  them  to  postpone  the 
payment  of  the  appellants '  claims  to  another  lien  that 
would,  as  we  view  it,  inure  to  the  benefit  of  the  bond- 
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holders  but  not  to  the  benefit  of  the  material  men.  It 
seems  from  the  pleadings  herein  that  the  complainants 
as  bondholders,  the  defendant  and  the  committee  rep- 
resenting ninety-five  per  cent,  of  the  bondholders  are 
all  consenting  that  receiver's  certificates  may  be  is- 
sued to  the  full  amount  of  $150,000,  if  required,  be- 
cause, as  we  view  it,  it  would  inure  to  the  benefit  of  all 
the  bondholders  but  to  the  detriment  of  the  people  who 
furnished  the  material  and  labor  to  construct  the  road. 
As  before  stated,  it  may  be  that  the  courts  in  extreme 
cases  may  issue  receiver's  certificates  for  such  pur- 
poses but  it  is  said  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Shaw  v.  Little  Rock  &  Ft.  S.  R. 
Co.,  100  U.  S.  605:  '*The  power  of  the  courts  ought 
never  to  be  used  in  enabling  railroad  mortgagees  to 
protect  their  securities  by  borrowing  money  to  com- 
plete unfinished  roads,  except  under  extraordinary  cir- 
cumstances. It  is  always  better  to  do  what  was  done 
here  whenever  it  can  be ;  that  is  to  say,  reorganize  the 
enterprise  on  the  basis  of  existing  mortgages  as  stock, 
or  something  which  is  equivalent,  and  by  a  new  mort- 
gage, with  a  Hen  superior  to  the  old,  raise  the  money 
which  is  required  without  asking  the  courts  to  engage 
in  the  business  of  railroad  building."  This  would  re- 
sult in  casting  the  burden  of  carrying  this  enterprise 
upon  the  men  who  are  now  the  owners  of  the  present 
bonds,  and,  as  we  believe  from  this  record,  the  prin- 
cipal stockholders.  The  power  to  postpone  existing 
liens  to  liens  created  by  the  court  for  the  purpose  of 
completing  an  unfinished  railroad  has  rarely  been  exer- 
cised and  ought  not  to  be  exerted  unless  it  can  be  done 
without  ultimate  loss  to  the  existing  lien  holders ;  it  is 
to  be  exercised  with  great  caution  and,  if  possible,  with 
the  consent  or  acquiescence  of  all  the  parties  in  inter- 
est. It  is  said,  *'A  practice  grown  up  incident  to  rail- 
road receiverships  which  has  become  firmly  established 
by  judicial  sanction,  whereby  the  receiver  may  be  au- 
thorized to  issue  receiver's  certificates  for  the  purpose 
of  paying  the  incidental  and  necessary  expenses  for 
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So  much  of  said  decree  as  provides  for  issuing  re- 
ceiver's certificates  and  making  the  same  a  lien  prior 
to  the  claims  of  the  intervening  material  men  or  others 
having  liens  under  the  statute,  is  reversed  and  in  all 
other  respects  the  decree  is  affirmed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 

Affirmed  in  part,  reversed  in  part  and  remanded. 


Sarah    Ellen    Pyle,    Appellee,    y.    William    Thomas 

Murphy,  Appellant. 
Mary  Edith  Hill,  Appellee,  y.  William  Thomas  Murphy, 

Appellant. 
Mary  Edith  Hill,  Appellee,  y.  Margaret  Abbey  Midgley, 

Appellant. 
Sarah    Ellen    Pyle,    Appellee,    y.    Margaret    Abbey 

Midgley,  Appellant. 

1.  Wills — unequal  distribution.  Where  there  is  no  evidence  of 
undue  influence  an  unequal  distribution  of  property  does  not  itself 
destroy  the  validity  of  the  wilL 

2.  Wills — insertion  of  clause  after  execution,  A  will  Is  not 
destroyed  by  the  insertion  of  a  clause  after  its  execution. 

3.  Wills — presumption  as  to  change.  It  is  presumed  that  marks 
made  upon  a  will  are  those  of  the  testator  when  it  was  in  his 
possession  up  to  the  time  of  his  death. 

4.  Wills — question  of  fact.  It  is  a  question  of  fact  for  the  jury 
as  to  whether  a  testator  made  marks  upon  a  will  with  the  intention 
of  canceling  it 

5.  Wills — intent  to  cancel.  Marks  made  upon  a  will  by  the 
testator  have  the  effect  of  canceling  it  when  made  with  that  intent 

6.  Compromise  and  settlement — consideration,  when  invalid. 
Where  a  claimant  in  the  settlement  of  a  controversy  obtains  a  com- 
promise by  fraud,  duress,  or  where  no  legal  right  ever  existed,  or 
where  the  matters  sought  to  be  compromised  are  of  a  criminal  or 
unlawful  character,  then  the  consideration  is  unlawful  and  cannot 
be  enforced. 

7.  Compromise  and  settlement — of  •  doubtful  right.  The  com- 
promise of  a  doubtful  right  where  there  is  neither  actual  nor  con- 
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structlve  fraud  and  the  parties  act  in  good  folth  is  sufflcient  con- 
sideration to  support  a  promise. 

8.  Compromise  and  settlement  —  considerationt  when  valid. 
Where  a  controversy  that  may  be  determined  at  law  is  compromised 
and  settled  in  good  faith  and  without  fraud  or  oppression,  such 
settlement  constitutes  a  good  consideration  for  the  promise  to  pay 
money  or  other  valuable  thing. 

9.  Evidence — as  to  ground  for  contesting  a  toiJh  In  an  action  to 
enforce  a  settlement  made  in  good  faith  between  legatees  who  dis- 
puted the  validity  of  a  will  it  is  proper  to  exclude  evidence  offered 
by  defendants  tending  to  show  that  no  valid  ground  existed  that 
would  authorize  a  contest 

10.  Ck>MPBOMi8E  AND  SETTLEMENT — Where  dispute  among  legatees 
is  compromised.  Where  legatees  claim  the  right  to  contest  a  will 
on  account  of  unequal  distribution,  its  mutilated  condition,  and 
undue  influence  over  the  testator  in  its  execution,  and  a  settlement 
Is  reached  with  other  legatees  in  good  faith,  the  latter  cannot 
question  the  consideration  after  the  year  in  which  to  file  a  con- 
test has  elapsed. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
WiLUAM  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 

E.  D.  W.  Holder  and  Sohabfeb  &  Kbxjgbb,  for  appel- 
lants. 

Babthel^  Fabmeb  &  Klinoel,  fpr  appellees. 

Mb.  Pbesiding  Justice  McBbtoe  delivered  the  opin- 
ion of  the  court. 

The  above  entitled  canses  were  consolidated  and 
tried  as  one  case  by  the  Circuit  Court,  without  a  jury. 
Judgment  was  rendered  against  the  defendant  in  each 
of  the  cases,  from  which  judgment  the  defendants  re- 
spectively appeal  and  it  was  agreed  that  the  appeals 
in  said  causes  shall  be  consolidated  in  the  Appellate 
Court  and  treated  as  one  cause,  and  that  the  Appel- 
late Court  should  enter  separate  judgments  in  each  of 
said  causes. 

The  declaration  was  substantially  the  same  in  each 
case,  and  avers  that  David  Murphy,  now  deceased,  in 
and  by  his  last  will  and  testament,  gave  to  William 
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Thomas  Murphy  the  sum  of  $10,000 ;  to  Margaret  Ab- 
bey Midgley  the  sum  of  $2,500 ;  Mary  Edith  Hill  the 
sum  of  $2,500;  Sarah  Ellen  Pyle  the  sum  of  $2,500; 
and  it  was  pretended  by  the  defendant  that  in  and  by 
said  last  will  and  testament  one  Amos  M.  Midgley  was 
devised  the  sum  of  $7,500.  That  the  provisions  of  said 
will  were  by  the  several  plaintiffs  considered  inequi- 
table; that  said  will  had  been  mutilated  and  marked, 
the  provision  for  the  said  Amos  M.  Midgley  crossed 
out,  cancelled  and  annulled  and  on  April  26,  1909,  and 
before  said  will  was  probated,  the  plaintiffs  proposed 
to  contest  the  validity  thereof  and  that  the  said  Wil- 
liam Thomas  Murphy  and  Margaret  Abbey  Midgley  in 
consideration  that  the  several  plaintiffs  would  not  con- 
test the  validity  of  said  will  then  and  there  entered 
into  a  written  agreement  as  follows : 

'*  Whereas  on  the  26th  day  of  March,  A.  D.  1909, 
David  Murphy  departed  this  life  testate  and  in  his 
will  did  devise  to  the  parties  hereto  as  follows : 

To  William  Thomas  Murphy,  ten  thousand  dollars. 

To  Margaret  Abbey  Midgley,  twenty-five  hundred 
dollars. 

To  Mary  Edith  Hill,  twenty-five  hundred  dollars. 

To  Sarah  Ellen  Pyle,  twenty-five  hundred  dollars. 

And,  whereas,  said  devises  are  not  in  equal  amounts ; 
now  therefore  in  order  to  avoid  any  dissatisfaction 
among  us  and  to  avoid  any  litigation  in  a  contest  of 
the  last  will  and  testament  of  the  said  David  Murphy, 
deceased,  and  in  the  interest  of  friendship  and  good 
will  towards  each  other,  the  said  Margaret  Abbey 
Midgley  hereby  agrees  to  pay  to  her  two  sisters  Mary 
Edith  Hill  and  Sarah  Ellen  Pyle  in  equal  shares  what- 
ever amount  she  may  receive  as  her  share  of  said  es- 
tate under  said  will;  and  the  said  Mary  Edith  Hill 
and  the  said  Sarah  Ellen  Pyle  agree  to  accept  the  same 
in  full  satisfaction,  settlement  and  compromise  of  any 
other  light  or  interest  they  might  have  in  any  way  in 
the  said  estate ;  and  the  said  William  Thomas  Murphy 
agrees  to  pay  to  said  Mary  Edith  Hill  and  Sarah  Elles 
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Pyle  the  same  amount  as  is  paid  them  hy  the  said 
Margaret  Abbey  Midgley  as  her  share  of  said  estate, 
and  the  said  Mary  Edith  Hill  and  Sarah  Ellen  Pyle 
each  agree  to  accept  the  same  from  him  in  the  same 
manner  as  from  the  said  Margaret  Abbey  Midgley/* 

The  declaration  then  avers  that  said  will  was  not 
contested  but  was  admitted  to  probate,  the  executor 
named  proceeded  to  administer  upon  the  estate  and 
filed  final  settlement  and  made  distribution  of  said  es- 
tate according  to  the  provisions  of  said  will.  That 
Margaret  Abbey  Midgley  received  from  the  estate  of 
David  Murphy  $2,348.71,  and  that  the  said  William 
Thomas  Murphy  received  his  portion  of  said  estate,  as 
provided  for  by  said  will  and  that  thereby  the  said 
William  Thomas  Murphy  became  liable  to  pay  the 
plaintiff  the  sum  of  $1,074.35  on  to-wit  March  11, 1912, 
according  to  the  tenor  and  effect  of  said  agreement. 

To  each  of  these  declarations  the  defendants  filed  a 
plea  of  general  issue,  and  it  was  stipulated  that  under 
this  plea  any  proper  evidence  tending  to  prove  want 
of  consideration  could  be  introduced.  The  causes  were 
tried  by  the  Circuit  Court  by  consent  and  without  the 
intervention  of  a  jury  and  judgment  rendered  for  each 
of  the  plaintiffs. 

The  will  was  offered  in  evidence.  By  the  first  pro- 
vision it  was  directed  that  the  testator  *s  debts  and 
funeral  expenses  be  paid.  The  second  provision  gave 
to  his  wife  $3,000  and  other  property.  The  third  pro- 
vision gave  to  his  son,  William  Thomas  Murphy,  the 
sum  of  $10,000  in  money.  The  fourth  provision  gave 
to  Amos  M.  Midgley  the  sum  of  $7,500  in  money ;  the 
fifth  provision  gave  to  Margaret  Abbey  Midgley  the 
sum  of  $2,500 ;  the  sixth  provision  gave  to  Mary  Edith 
Hill  $2,500 ;  the  seventh  provision  gave  to  Sarah  Ellen 
Pyle  the  sum  of  $2,500 ;  and  the  eighth  provision  pro- 
vided for  an  equal  distribution  of  the  amount  due  the 
deceased  from  his  sister's  estate.  The  ninth  gave  the 
residue  of  the  estate  to  his  son  William  Thomas  Mur- 
phy and  grandson  Amos  Midgley  in  equal  shares  and 
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appointed  William  Thomas  Murphy  executor  without 
bond.  After  the  making  of  said  agreement  the  will  was 
admitted  to  probate.  The  final  settlement  of  the  es- 
tate, after  the  payment  of  claims,  shows  a  total  amount 
of  $20,095.70  for  distribution  in  said  estate  exclusive 
of  the  amount  received  from  the  sister  of  the  deceased. 
This  reduced  the  bequests  mentioned  in  the  will  and 
gave  to  William  Thomas  Murphy  $8,038.28;  Amos 
Midgley  $6,028.71 ;  Margaret  Abbey  Midgley  $2,009.57 ; 
Mary  Edith  Hill  $2,009.57 ;  Sarah  Ellen  Pyle,  $2,009.57. 
The  will  was  typewritten  and  the  fourth  clause 
thereof  was  erased  by  pencil  lines  being  drawn  back 
and  forth  over  the  provision  of  this  item  and  in  the 
same  manner  there  was  erased  in  the  latter  part  of  sec- 
tion nine,  the  words  ''My  grandson  Amos  M.  Midgley 
in  equal  shares.**  The  will  was  kept  in  a  box  with 
other  papers  owned  by  the  deceased  and  was  not  under 
lock  and  key.  At  the  time  of  the  execution  of  the  will, 
the  deceased,  David  Murphy,  went  alone  to  the  oflSce  of 
L.  D.  Turner,  an  attorney,  who  prepared  the  will,  and 
no  one  was  in  the  office  at  the  time  it  was  written.  The 
deceased  was  about  seventy-five  years  old  at  the  time 
of  his  death  and  the  will  was  prepared  a  short  time 
prior  thereto.  On  Sunday  afternoon  after  the  death  of 
David  Murphy,  the  plaintiffs  and  defendants  met  for 
the  purpose  of  hearing  the  will  read.  William  Thomas 
Murphy  brought  out  the  will  and  it  was  read  by  Mr. 
Turner,  and  at  that  time  it  was  discovered  that  these 
pencil  scratches  were  upon  the  will.  The  question  of 
unequal  provisions  of  the  will  was  at  that  time  dis- 
cussed and  Mrs.  Midgley  stated  she  was  sorry  the  prop- 
erty was  not  divided  equally  and  they  would  try  and 
make  it  right,  which  seems  to  be  all  that  was  said  about 
it  at  that  time.  On  the  morning  of  the  day  set  for 
probating  the  will  the  parties  met  at  the  office  of  Mr. 
Turner  and  the  question  of  contesting  the  will  by  the 
plaintiffs  was  then  threatened  by  them  and  discussed, 
and  as  claimed  by  the  plaintiffs  they  were  about  to 
leave  the  office  for  the  purpose  of  entering  suit  to  eon- 
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test  the  will  when  they  were  called  back  by  the  defend- 
ants and  the  foregoing  agreement  entered  into,  which 
was  very  beneficial  to  the  son  of  Margaret  Abbey  Midg- 
ley  who  undoubtedly  would  have  been  deprived  of  the 
legacy  of  $7,500  if  the  will  had  not  been  sustained  and 
probated. 

As  plaintiffs  claim  (and  not  denied  by  the  defend- 
ants) there  was  no  notice  given  by  the  defendants  of 
their  intention  not  to  comply  with  the  terms  of  this 
agreement  until  after  the  expiration  of  one  year  from 
the  date  of  the  probate  of  the  will.  It  is  claimed  by 
the  plaintiffs  that  they  had  at  that  time  been  informed 
that  tmdue  influence  had  been  exerted  upon  the  tes- 
tator to  procure  the  making  of  the  will  and  that  they 
in  good  faith  threatened  and  intended  to  contest  the 
will. 

It  is  contended  by  counsel  for  appellants,  first — that 
there  was  no  good  and  valuable  consideration  upon 
behalf  of  the  appellants  for  the  execution  and  delivery 
of  the  contract  sued  upon  in  each  of  these  causes ;  and, 
second — that  as  a  matter  of  law  the  will  of  David  Mur- 
phy, deceased,  was  not  reasonably  subject  to  contest 
and  not  of  doubtful  validity.  It  is  insisted  by  counsel 
for  appellants  that  they  were  entitled  to  show  upon 
the  trial  of  these  suits  in  the  Circuit  Court  that  there 
was  nothing  surrounding  the  making  of  this  will,  the 
condition  of  the  testator  or  other  infirmities  to  render 
the  will  of  doubtful  validity,  and  such  conditions  being 
shown,  the  making  of  the  contract  in  question  was  with- 
out consideration  and  the  promises  to  pay  therein 
specified  void. 

Authorities  are  cited  showing  that  an  unequal  dis- 
tribution of  property  would  not  itself  destroy  the 
validity  of  the  will  without  some  evidence  of  undue 
influence,  and  that  the  insertion  of  a  clause  in  the  will 
after  its  execution  without  proper  attestation  would 
not  destroy  the  will;  which  seems  to  be  the  true  rule. 
The  will  in  this  case,  however,  seems  to  have  been  in 
the  possession  and  under  the  control  of  the  testator 
up  to  the  time  of  his  death,  and  the  presumption,  as 
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we  think,  would  be  that  the  marks  made  upon  the  will 
would  liave  been  those  of  the  testator,  and  it  would  be 
in  all  probability  a  question  of  fact  to  be  determined 
by  a  jury  whether  or  not  those  marks  were  made  with 
the  intent  of  cancelling  the  will,  and  if  he  made  such 
marks  with  such  intent  the  effect  of  it  under  our  stat- 
ute would  be  to  cancel  the  instrument,  Marshall  v. 
Coleman,  187  111.  579. 

In  this  case,  however,  it  appears  from  the  evidence 
that  there  was  much  dissatisfaction  over  the  terms  of 
the  will  and  that  the  plaintiffs  in  good  faith  believed 
that  the  will  was  not  the  genuine  will  of  their  father, 
and  were  determined  to  contest  it  and  this  controversy 
resulted  in  the  making  of  the  agreement  offered  in  evi- 
dence. We  think  the  real  qustion  here  is,  when  does 
the  settlement  of  a  controversy  constitute  a  good  con- 
sideration for  the  obligation  incurred  in  the  making 
of  such  settlement?  It  is  strenuously  insisted  by  coun- 
sel for  appellants  that,  '4f,  however,  the  party  making 
the  claim  has  no  right  at  all  then  there  is  no  considera- 
tion for  the  compromises. ' '  If  this  proposition  is  con- 
fined to  a  legal  right  without  reference  to  an  investi- 
gation of  the  facts  for  the  purpose  of  determining 
whether  such  right  exists  or  not,  then  counsel  is  quite 
correct,  but  if  the  result  is  to  depend  upon  what  the 
facts  in  the  particular  case  develop  and  no  fraud  or 
bad  faith  is  shown  to  exist,  then  we  think  the  position 
assumed  is  not  a  correct  statement  of  the  law  as  laid 
down  by  the  more  recent  principles  announced  by  our 
own  Supreme  Court.  If  a  claimant  in  the  settlement 
of  a  controversy  obtains  a  compromise  by  fraud,  dur- 
ess or  where  no  legal  right  ever  existed  for  lack  or 
incapacity  of  the  party  to  sue,  or  otherwise,  or  where 
the  matters  sought  to  be  compromised  are  of  a  crim- 
inal or  unlawful  character,  then  the  consideration  for 
any  such  compromise,  whether  the  proof  of  such  facts 
were  for  or  against  the  claimant,  would  be  unlawful 
and  could  not  be  enforced. 

Many  cases  have  been  cited  by  coimsel  for  appel* 
lants  and  appellees  in  behalf  of  the  position  assumed 
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no  right  of  action  at  all  existed.  Heaps  gave  cash  and 
notes  amounting  together  to  $1,050  in  compromise  of 
two  threatened  suits,  one  for  bastardy  and  the  other 
for  seduction;  he  afterwards  brought  suit  to  enjoin 
the  sale  and  collection  of  the  notes.  The  court  held 
that  while  there  was  great  doubt  as  to  the  girl 's  preg- 
nancy, Heaps  was  concluded  by  his  settlement  as  to 
that  question,  and  the  notes  given  in  settlement  of  the 
bastardy  charge  were  not  enjoined  but  were  held  valid. 
The  court,  however,  further  held  that  as  the  girl  was 
a  minor,  cause  for  seduction  against  Heaps  belonged 
to  her  parent  and  not  to  her  and  that  she  could  neither 
bring  nor  compromise  such  action,  therefore  that  por- 
tion of  the  notes  representing  the  compromise  of  the 
action  for  seduction  was  without  consideration.  We 
think  the  true  rule  is,  that  where  there  is  a  contro- 
versy between  parties  that  may  be  determined  at  law, 
and  such  parties  compromise  and  settle  such  contro- 
versy in  good  faith  and  without  fraud  or  oppression, 
that  such  setlement  constitutes  a  good  consideration 
for  the  promise  to  pay  money  or  other  valuable  thing, 
and  this  doctrine  is  well  sustained  by  many  decisions 
of  our  Supreme  and  Appellate  Courts. 

"Where  a  claim  is  asserted  by  one  party  against 
another,  if  the  party  making  the  claim  honestly  sup- 
poses that  he  has  a  good  cause  of  action,  compromise 
and  satisfaction  of  the  right  asserted  is  a  sufficient  con- 
sideration to  uphold  a  contract  fairly  entered  into,  even 
if,  in  fact,  his  claim  could  not  have  been  enforced, 
either  in  whole  or  in  part,  at  law  or  in  equity.  *The 
compromise  of  a  doubtful  right,  where  there  is  neither 
actual  nor  constructive  fraud  and  the  parties  act  in 
good  faith,  is  sufficient  consideration  to  support  a 
promise.'  "  Walker  v.  Shepard,  210  111.  112;  McKin- 
ley  V.  Watkins,  13  111.  140;  Honeyman  v.  Jarvis,  79 
III  318;  Adams  v.  Crown  Coal  &  Totv  Co.,  198  111.  445. 

It  is  not  claimed  in  this  case  that  there  was  any 
fraud,  want  of  good  faith  or  oppression  in  the  settle- 
ment reached,  and  this  being  true  we  think  the  settle- 
ment of  the  contest  and  of  a  family  difference  without 
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reference  to  the  merits  of  the  controversy  would  con- 
stitute a  good  consideration.  The  appellees,  to  say  the 
least  of  it,  claimed  some  rights  by  reason  of  the  unequal 
distribution,  the  mutilated  condition,  and  as  they  say, 
the  undue  influence  over  the  testator  in  the  execution 
of  the  will.  The  appellants  by  the  making  of  the  settle- 
ment conceded  that  appellees  had  some  rights  that 
should  be  respected,  and  that  there  were,  to  say  the 
least  of  it,  possibly  some  infirmities  about  the  will  be- 
cause of  its  erasures,  unequal  distribution  or  other- 
wise and  for  that  reason  were  willing  to  make  a  settle- 
ment and  end  the  controversy,  and  whether  such  mat- 
ters in  fact  existed  or  not  we  think  it  immaterial ;  the 
appellants  were  of  age,  sound  in  mind  and  knew  all  of 
the  conditions  and  surroundings  of  the  making  and 
caring  for  the  will  as  well  as  any  one  and  they  should, 
not,  after  permitting  the  year  in  which  to  file  a  contest 
of  the  will  to  elapse,  be  permitted  to  say  no  cause 
existed  for  the  contesting  of  the  will. 

From  the  conclusions  above  reached,  it  follows  that 
the  court  properly  excluded  the  evidence  offered  by 
appellants  tending  to  show  that  no  valid  ground  existed 
that  would  authorize  a  contest  of  the  will  or  that  could 
have  resulted  beneficially  to  the  plaintiffs  in  such  con- 
test; and  the  holding  of  the  court  upon  the  proposi- 
tions of  law  submitted  by  counsel  for  appellants  were 
in  accordance  with  the  conclusions  here  reached,  and 
proper. 

It  is  also  insisted  that  the  action  against  William 
Thomas  Murphy  was  prematurely  brought;  It  was  de- 
termined by  the  trial  court  that  the  spirit  and  meaning 
of  this  agreement  was,  that  William  Thomas  Murphy 
should  be  liable  for  the  same  amount  that  the  settle- 
ment of  the  estate  proved  to  be  due  and  owing  to  Mar- 
garet Abbey  Midgley  and  we  have  no^  reason  to  find 
fault  with  the  conclusion  reached  by  the  Circuit  Court 
upon  this  question,  and  the  judgment  in  each  of  the 
above  entitled  causes  is  affirmed. 

Affirmed. 
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George  A.  Weaver,  Appellant,  v.  Enrico  Y.  Oaskins, 

Appellee. 

1.  Bbokebs — recovery  of  commission.  Whether  plaintiff  was  en- 
gaged to  negotiate  the  sale  of  a  property,  subject  to,  or  free  from 
leases  presents  a  question  of  fact  for  the  Jury. 

2.  Appeals  and  ebbobs — verdict,  when  conclusive.  Unless  the 
Appellate  Court  finds  from  the  record  that  a  verdict  is  so  mani- 
festly against  the  weight  of  the  evidence  as  to  require  a  reversal, 
the  verdict  is  conclusive. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon.  William 
E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 

Cicero  J.  Lindly  and  C,  E.  Davidson,  for  appellant. 
C.  E.  Hoiles  and  Alberi;  &  Matheny,  for  appellee. 

Mr.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

This  was  a  suit  in  assumpsit  brought  by  appellant 
against  appellee  to  recover  commissions  on  a  sale  of 
real  estate.  Judgment  was  rendered  against  the  plain- 
tiff for  costs  and  he  prosecutes  his  appeal. 

The  declaration  consists  of  two  special  counts  and 
the  common  counts;  the  special  counts  each  allege,  in 
substance,  a  contract  upon  the  part  of  appellee  to  pay 
the  appellant  $500  for  services  rendered  as  a  real  es- 
tate broker. 

The  errors  complained  of  by  counsel  are,  the  court  *s 
admission  of  testimony  as  shown  in  the  record ;  but  no 
particular  testimony  introduced  is  pointed  out  by  coun- 
sel in  their  brief  as  having  been  erroneously  admitted, 
and  upon  an  examination  of  the  abstract  we  are  not 
able  to  perceive  any  error  in  this  respect.  It  is  also 
said  that  the  court  erred  in  refusing  plaintiff's  instruc- 
tions and  in  giving  others  for  the  defendant.    The  in- 
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for  the  property,  but  appellee  and  the  tenants  all  deny 
that  the  appellant  had  anything  to  do  with  or  in  any 
manner  induced  the  sale  of  this  property. 

We  think  the  controlling  question  in  this  case  is, 
what  was  the  contract  between  appellant  and  appellee  ? 
If  appellee  agreed  to  give  appellant  $500  to  sell  this 
property  without  reference  to  the  leases  or  without  be- 
ing subject  to  the  leases,  and  appellant  procured  a  pur- 
chaser ready,  willing  and  able  to  buy,  then  appellee 
would  under  the  law  be  liable.  This  contract,  however, 
is  squarely  denied  by  appellee  and  it  is  claimed  by  him 
that  the  only  authority  given  appellant  to  sell  the  real 
estate  was  to  sell  it  subject  to  these  leases ;  a  sale  was 
not  made  and  could  not  be  made  in  this  manner  and 
the  only  way  Bradford  would  buy  it  would  be  to  pur- 
chase it  with  the  leases  cancelled.  There  is  some 
slight  evidence  in  this  record  that  tends  to  corroborate 
both  appellant  and  appellee  but  it  is  so  slight  that  we 
think  the  whole  question  rests  upon  the  contract  as 
made  between  appellant  and  appellee,  to  which  there 
were  no  witnesses,  and  resulted  practically  in  a  ques- 
tion of  veracity  between  appellant  and  appellee  and 
was  purely  and  properly  a  question  to  be  determined 
by  the  jury.  The  jury  saw  the  witnesses  upon  the 
stand,  observed  their  demeanor  and  conduct  and  was 
better  calculated  to  determine  who  was  telling  the  truth 
about  this  matter  than  any  one  else.  Under  the  law 
the  verdict  of  the  jury  in  cases  of  this  kind  is  con- 
clusive of  the  rights  of  the  parties,  unless  the  Appel- 
late Court  can  say  from  the  record  that  such  verdict 
was  manifestly  against  the  weight  of  the  evidence  and 
we  are  not  able  to  say  from  this  record  that  such  ver- 
dict is  so  manifestly  against  the  weight  as  to  require 
a  reversal  of  the  case.  The  only  question  submitted 
upon  this  appeal  being  one  of  fact  it  is  the  opinion  of 
this  court  that  the  judgment  of  the  lower  court  should 
be  aflSrmed,  and  such  judgment  is  affirmed. 

Judgment  affirmed. 
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Mb.  Pbesiding  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

The  above  entitled  causes  grow  out  of  the  same  sub- 
ject-matter and  were  tried  upon  the  same  evidence  and 
facts,  were  argued  as  one  case  in  this  court  and  sug- 
gested by  counsel  that  they  be  disposed  of  in  one  opin- 
ion. This  court,  after  having  considered  the  matters 
involved,  has  decided  to  dispose  of  all  three  of  the 
cases  in  one  opinion. 

The  original  case,  Term  No.  30,  was  a  suit  filed  by 
appellee  for  separate  maintenance,  alleging  that  appel- 
lant and  appellee  were  husband  and  wife,  and  that  the 
appellee  as  such  wife  was  living  separate  and  apart 
from  her  husband,  the  appellant,  without  her  fault  and 
asking  that  appellant  might  be  compelled  to  make  a 
proper  and  suitable  provision  for  her  separate  main- 
tenance and  support.  A  decree  was  rendered  for  the 
appellee  in  this  cause  finding  the  allegations  of  her 
bill  to  be  true  and  that  she  was  entitled  to  separate 
maintenance  from  the  appellant.  The  decree  also  pro- 
vided that  the  appellant  pay  to  appellee  $75  as  solic- 
itor's fees,  which  was  immediately  paid  in  open  court, 
and  that  the  appellant  pay  to  the  appellee  $120  per 
month,  and  the  further  sum  of  $50  as  solicitor's  fees. 
The  appellant  prosecuted  an  appeal  from  this  decree 
and  thereafter  the  appellee  filed  suit  designated  by 
Term  No.  31,  asking  an  order  for  a  sufficient  amount 
to  enable  her  to  pay  solicitor's  fees  and  other  expenses 
attending  the  appeal,  upon  which  application  the  Cir- 
cuit Court,  on  May  27,  1912,  made  a  further  order  re- 
quiring the  appellant  to  pay  to  appellee  the  sum  of 
$100  for  suit  money  and  solicitor's  fees  for  such  ap- 
peal, and  the  further  sum  of  $120  per  month  during 
the  pendency  of  such  appeal ;  but  it  was  further  pro- 
vided that  if  the  appeal  should  be  determined  at  the 
March  Term  of  the  Appellate  Court  that  then  full 
credit  shall  be  given  for  the  additional  $120  per  month 
upon  the  original  allowance.  From  this  decree  the 
appellant  also  prosecuted  an  appeal.    Thereafter  the 
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of  endeavoring  to  allay  the  jealous  and  nervous  con- 
dition of  his  wife,  which  he  must  have  known  existed, 
he  neglected  her  and  did  such  things  as  he  certainly 
knew  were  calculated  to  make  her  condition  worse,  and 
at  last  under  a  pretense  of  going  away  temporarily, 
left  her  and  then  wrote  her  a  letter  from  Kansas  City 
stating  to  her  that  their  lives  have  led  in  different  di- 
rections and  that  he  would  regret  to  go  through  his 
entire  life  with  the  ever  existing  unpleasant  feeling 
that  has  been  prevalent  for  so  long;  and  further  sug- 
gesting to  her  that  she  would  be  better  off  with  herself 
free  and  hoped  that  the  future  would  give  them  more 
pleasant  things  than  they  had  enjoyed  in  the  past,  and 
concluded  the  letter  by  suggesting  that  he  would  make 
her  an  allowance.  From  this  letter  it  is  clear  to  our 
minds  that  he  had  concluded  not  to  live  with  his  wife 
any  longer  and  that  he  sought  to  get  rid  of  her  in  the 
easiest  manner  possible. 

We  are  not  able  to  say  from  this  record  that  the 
trial  court  who  heard  the  evidence,  saw  the  witnesses 
upon  the  stand,  was  more  able  to  perceive  the  motives 
and  conduct  of  the  parties  and  other  witnesses,  was 
not  warranted  in  finding  that  the  appellee  was  living 
separate  and  apart  from  the  appellant,  without  her 
fault,  and  we  are  not  disposed  to  disturb  this  decree 
on  that  account. 

The  third  objection  urged  is  that  the  allowance  made 
to  the  appellee  is  excessive. 

For  the  purpose  of  showing  the  property  of  which 
the  appellant  was  possessed,  and  his  earnings,  the  ap- 
pellee placed  appellant  upon  the  witness  stand  and 
seems  to  rely  largely  upon  his  testimony  as  to  such 
property  and  income.  As  we  read  this  record  the  ap- 
pellant owned  a  place  called  Park  Place  Lots,  worth 
about  $1,000;  a  fifty  foot  lot  in  Weiman  place  worth 
$1,600,  with  a  mortgage  of  $500;  two  lots  in  Alten- 
berg's  Addition  worth  about  $3,000  with  a  $1,500  mort- 
gage thereon;  a  piece  of  property  in  the  Claremont 
Addition  worth  $5,000  with  a  mortgage  for  $3,600 
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for  some  years  back,  but  that  such  books  were  not  pro- 
duced and  as  a  reason  therefor  he  stated  that  at  tha 
end  of  each  year  for  several  years  last  past  they  made 
a  settlement  and  then  the  books  that  they  kept,  which 
were  mere  memoranda,  were  destroyed,  but  also  stated 
that  the  same  things  were  shown  by  their  bank  book, 
which  was  produced  and  inspected  by  counsel  for  ap- 
pellee in  the  trial  of  the  case.  While  we  think  it  is  not 
a  very  business-like  way,  to  destroy  books  at  the  close 
of  the  year's  transaction^,  yet  as  it  appears  these  same 
items  were  kept  in  a  bank  book  we  do  not  feel  warranted 
in  going  outside  of  the  record  under  such  circumstances 
in  determining  the  amount  that  appellant  should  pay 
to  appellee  for  separate  maintenance.  It  does  not  ap- 
pear from  this  record  that  the  appellee  has  any  sep- 
arate income,  or  that  any  necessity  exists  for  any  un- 
usual expenditures  of  money  by  her.  It  is  true  there 
is  no  inflexible  rule  by  which  the  amount  of  alimony 
allowed  can  be  fixed  but  it  must  be  determined  by  the 
circumstances  in  each  case.  It  is  said,  however,  by  our 
Supreme  Court,  in  the  case  of  Harding  v.  Harding,  144 
111.  599,  quoting  Bishop  with  approval  that,  ' '  *  The 
ordinary  rule  of  temporary  alimony  is  to  allow  the 
wife  about  one-fifth  of  the  joint  income,  deducting  of 
course  the  income  from  the  wife's  separate  estate  in 
the  way  already  explained.  This  is  regarded  as  a  fair 
medium,  though  the  proportion  will  vary,  as  we  have 
seen,  according  to  circumstances. '  *  *  *  In  a  large 
number  of  reported  cases  falling  under  our  observa- 
tion the  rule  above  laid  down  has  been  recognized  and 
substantially  followed.  •  •  •  However,  the  amount 
allowed  by  the  courts  is  by  no  means  uniformly  in  the 
proportion  indicated  by  the  text-writers.  It  will  be 
found  that  it  varies  from  a  sum  sufficient  to  meet  the 
actual  wants  and  necessities  of  the  wife  in  some  cases, 
to  a  third  or  even  a  half  of  the  income  of  the  husband.'' 
We  do  not  believe  that  the  Circuit  Court  was  war- 
ranted, from  the  evidence  in  this  case,  in  allowing  the 
appellee  $120  per  month  alimony;  we  think  it  is  ex* 
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cessive.  The  facts  as  shown  here  would  not  justify 
alimony  exceeding  $50  to  $75  per  month. 

The  next  contention  of  appellant  is  that  solicitor's 
fees  were  allowed  without  any  evidence  whatever  tend- 
ing to  show  the  reasonable  value  of  such  services.  It 
is  contended  by  counsel  for  appellee  that  the  court  had 
the  right  to  fix  the  fees  which  would  be  determined 
by  the  amount  of  services  rendered  and  the  pleadings 
as  it  was  observed  by  the  court,  and  several  cases  have 
been  referred  to  in  which  it  is*  mentioned  that  the 
court  fixed  the  fees  but  it  does  not  appear  from  any 
of  these  cases  whether  the  court  heard  evidence  or  not. 
We  think  the  better  rule  is  laid  down  in  the  case  of 
Metheny  v.  Bohn,  164  HI.  495,  no  allowance  of  a  solic- 
itor's fee  can  be  sustained  where  no  evidence  showing 
what  services  the  solicitor  performed,  or  the  value 
thereof,  is  preserved  in  the  record. 

Where  large  sums  are  allowed  and  the  rights  of 
litigants  affected  thereby  the  evidence  should  be  pre- 
served so  as  to  permit  the  decree  to  be  reviewed. 
GoodwiUie  v.  Millimann,  56  111.  523.  While  it  is  true 
the  judge  would  not  be  governed  solely  by  opinions  of 
the  attorneys  as  to  the  value  of  such  services,  as  he 
has  some  skill  and  knowledge  as  to  such  matters,  yet 
he  should  no  doubt  take  into  consideration  the  opinion 
of  such  witnesses  in  arriving  at  his  conclusion,  and  in 
fixing  the  fee  the  court's  attention  should  be  directed 
as  to  what  is  customary  for  such  services.  Goodwillie 
V.  MUUmann,  supra.  This  case  was  followed  in  the 
case  of  Glynn  v.  Glynn,  139  111,  App.  185,  which  was 
a  suit  for  separate  maintenance.  We  think  it  proper 
for  the  Circuit  Court  upon  discovering  that  an  appeal 
has  been  prosecuted  to  allow  the  appellee  a  reasonable 
amoxmt  to  pay  her  solicitor,  and  other  expenses  at- 
tending such  appeal  but  we  regard  the  third  suit,  des- 
ignated as  Term  No.  32,  as  wholly  unauthorized  and 
the  allowance  therein  fixed  was  an  unnecessary  burden 
upon  the  appellant.  The  court  should  in  this  case  hear 
evidence  as  to  the  value  of  the  services  rendered  in  the 
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circuit  and  appellate  courts  and  then  make  its  order 
allowing  a  sufficient  amount  to  cover  such  services  and 
expenses. 

Again,  it  is  claimed  by  counsel  that  the  court  erred 
in  making  the  decree  a  lien  upon  the  defendant's  real 
estate  because  it  was  encumbered.  It  may  be  that  a 
decree  made  a  lien  upon  the  encumbered  real  estate 
might  result  in  prejudicing  the  interests  of  the  appel- 
lant in  case  of  a  sale,  but  we  can  see  no  way  of  secur- 
ing such  an  allowance  as  may  be  made  except  by  mak- 
ing it  a  lien  upon  the  real  estate,  but  we  think  the 
Circuit  Court  could  very  properly  provide  in  the  de- 
cree methods  by  which  in  case  of  a  sale  of  any  of  such 
real  estate  the  same  could  be  released  from  this  lien. 

We  think  the  court  was  fully  warranted  in  decree- 
ing that  appellee  was  living  separate  and  apart  from 
the  appellant  without  her  fault  and  that  the  decree  to 
that  -extent  should  be  affirmed,  but  we  think  the  court 
erred  in  allowing  the  sums  mentioned  in  the  decree 
as  alimony,  under  the  evidence  contained  in  this  rec- 
ord; and  also  in  allowing  the  amount  for  solicitor's 
fees  without  ascertaining  what  such  services  would  be 
worth.  As  to  the  amount  of  alimony  allowed  and 
solicitor's  fees  the  decree  will  be  reversed  and  cause 
remanded  with  directions  to  the  Circuit  Court  to  hear 
further  evidence,  if  desired  by  either  of  the  parties, 
upon  the  question  of  the  property  of  the  appellant,  his 
income  or  other  matters  that  might  pertain  to  the  fix- 
ing of  the  amount  to  be  allowed  for  appellee's  sup- 
port and  maintenance,  and  also  to  hear  evidence  as  to 
the  value  of  the  services  rendered  and  the  usual  and 
customary  charges  for  solicitor's  fees  in  trying  such 
cases,  together  with  the  appeal,  and  the  necessary  ex- 
pense incurred  by  her  in  the  prosecution  of  such  suits. 
Decree  affirmed  in  part,  reversed  in  part,  and  re- 
manded  mth  directions. 


40  Appeliatb  Courts  op  Illinois. 


Hook  Y.  Bunch,  180  IlL  App.  89. 


covered  a  judgment  against  the  Cable  Piano  Company 
for  $200  before  a  justice  of  the  peace,  caused  execu- 
tion to  issue  thereon  and  levied  upon  two  pianos  in 
the  possession  of  appellant.  There  was  some  evidence 
tending  to  show  that  the  appellee  had  acted  as  the 
agent  of  the  Cable  Piano  Company  at  East  St.  Louis 
in  selling  and  handling  its  pianos  but  he  denies  that 
he  represented  them  in  the  year  1911.  After  the  in- 
troduction of  the  formal  proof  of  the  execution  and 
notice  of  the  trial  of  the  right  of  property  the  appellee 
testified  that  he  was  the  owner  of  the  pianos  in  ques- 
tion and  had  been  since  1905,  and  rested  his  case.  The 
appellant  then  testified  that  she  had  a  conversation 
with  the  appellee  in  which  she  says  that  in  the  conver- 
sation, which  occurred  between  the  time  of  levy  of  the 
execution  and  the  trial  of  this  cause  in  the  court,  with 
reference  to  the  ownership  of  the  pianos  in  question, 
that  the  appellee  said  to  her,  '*I  would  not  make  the 
money  off  of  it  anyhow  because  one  of  the  pianos  was 
his  and  the  other  belonged  to  the  Cable  Company. '* 
She  also  testified  that  in  another  conversation  with 
reference  to  a  settlement  of  the  case  that  appellee  said, 
*'Well,  Mrs.  Hook,  if  you  will  take  fifty  dollars  I  will 
recommend  a  settlement ;' '  and  that  she  said,  **No,  I 
will  never  take  any  fifty  dollars  from  the  Company ; ' ' 
he  said,  '^Then  we  cannot  come  to  any  agreement. '* 
But  this  latter  conversation,  upon  motion  of  appellee 
was  excluded  from  the  consideration  of  the  jury.  The 
statement  of  appellant  that  appellee  said,  **I  would 
not  make  the  money  off  of  it  anyhow  because  one  of 
the  pianos  was  his  and  the  other  one  belonged  to  the 
Cable  Company*'  was  denied  by  the  appellee.  This 
was  substantially  all  of  the  testimony  offered  upon 
the  triaj  of  this  case  and  thereupon  the  court  directed 
the  jury  to  return  a  verdict  for  the  plaintiff.  It  seems 
to  us  that  if  the  appellee  did  say  to  the  appellant  that 
*'One  of  these  pianos  was  his  and  the  other  belonged 
to  the  Cable  Company*'  that  this  would  certainly  pre- 
vent him  from  recovering  at  least  one  of  the  pianos 
and  whether  he  did  make  the  statement  or  not  was  a 
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question  for  the  jury  to  determine  from  all  of  the  facts, 
declarations  of  the  witnesses  and  circumstances  proven 
in  the  case ;  at  least  giving  the  testimony  of  appellant 
as  to  the  admission  of  appellee  full  credit,  with  all 
the  inferences  that  might  reasonably  be  drawn  from  it, 
one  could  very  reasonably  conclude  that  appellee 
owned  only  one  of  these  pianos,  and  the  court  in  giv- 
ing this  instruction  must  have  found  as  a  fact  that 
the  appellee  did  not  make  the  declaration  as  testified 
to  by  the  appellant.  The  effect  of  this  instruction  was 
to  direct  the  jury  to  find  that  both  of  the  pianos  were 
owned  by  the  appellee.  It  is  said  by  the  Supreme 
Court  in  the  case  of  Delaware  &  H.  Canal  Co.  v.  Mitch- 
eU,  211  HI.  383:  *'0n  the  motion  to  direct  a  verdict 
the  court  was  not  only  bound  to  assume  that  a  con- 
tract was  made,  but  also  that  it  was  the  contract  testi- 
fied to  by  the  plaintiff  and  not  the  one  which  defend- 
ant's witnesses  said  he  offered  to  make.'*  The  court 
is  without  power  to  weigh  the  evidence  upon  a  motion 
of  this  character  and  in  doing  so  invades  the  province 
of  the  jury.  Illinois  Cent,  R.  Co.  v.  Bailey,  222  111. 
480.  We  are  of  the  opinion  that  it  was  error  for  the 
court  to  direct  a  verdict  in  this  case. 

Some  complaint  and  argument  has  been  made  as  to 
the  rulings  of  the  court  in  excluding  certain  declara- 
tions of  appellee  made  in  the  offer  to  compromise. 
While  it  is  true  that  an  offer  of  compromise  itself  is 
not  binding  but  independent  admissions  or  statements 
of  the  facts  made  in  connection  with  such  offer  of  com- 
promise, though  made  in  an  effort  to  make  a  settle- 
ment, may  be  given  in  evidence  against  the  party  mak- 
ing them.  Greenleaf  on  Evidence,  vol.  1,  sec.  192; 
Domm  V.  Hollenbeck,  142  HI.  App.  442 ;  Thorn  v.  Hess, 
51  ni.  App.  274.  This,  however,  can  be  corrected  by 
the  court  ui>on  another  trial  and  such  admissions  of 
independent  facts  admitted  as  may  appear  from  the 
evidence  to  be  such. 

For  the  errors  above  indicated  the  judgment  of  the 
lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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James  G.  Kennedy,  Administrator,  Appellee,  t.  Chicago 
&  Carteryille  Coal  Company,  Appellant. 

1.  Master  and  bebtant — injury  due  to  concealed  defect.  Where 
usual  tests  for  determining  the  safety  of  working  conditions  in 
a  coal  mine  are  made,  and  a  miner  of  experience,  with  as  much  and 
as  good  opportunity  to  know  such  conditions  as  the  company's 
manager,  is  Injured  by  a  roof  falling,  due  to  a  concealed  defect 
in  the  slate,  recovery  cannot  be  had. 

2.  Master  and  servant — liahility  of  master.  To  recover  for  the 
negligence  of  a  master,  a  servant  is  required  to  prove  that  the 
place  of  his  work  was  defective  and  that  he  did  not  know  of  such 
defect  and  had  not  equal  means  of  knowing  with  the  master. 

3.  Master  and  servant — safe  methods.  The  admission  of  proof 
that  a  safer  mode  could  have  been  adopted  for  removing  a  roof 
of  coal  in  a  mine,  which  had  been  sounded  and  appeared  solid, 
by  propping  it,  is  error,  the  question  being  whether  the  mode 
adopted  was  reasonably  safe. 

4.  Mastes  and  servant — UaMlity  of  master.  It  is  the  duty  of  a 
master  to  use  reasonable  care  to  provide  his  servants  with  a  rea- 
sonably safe  place  to  work,  and  he  is  liable  for  the  negligent  per- 
formance of  such  positive  obligation,  whether  he  undertakes  its 
performance  personally  or  through  another. 

5.  Master  and  servant — duty  of  master.  Where  a  servant  is 
placed  at  a  work  with  which  he  has  no  acquaintance,  and  concern- 
ing which  he  is  not  informed,  the  burden  is  cast  upon  the  master 
to  see  that  the  servant  is  not  exposed  to  dangers  unknown  to  him. 

6.  Master  and  servant — requisites  for  master's  liability.  In  a 
suit  against  a  master  for  negligence,  it  is  essential  that  a  negligent 
order  should  have  been  given  and  that  the  master  knew,  or  by 
the  exercise  of  reasonable  care  might  have  known,  of  the  danger 
at  the  place  or  in  the  manner  of  performance. 

7.  Master  and  servant — accidents.  The  mere  happening  of  an 
accident  does  not  necessarily  show  that  a  place  of  work  was  unsafe 
or  that  the  master  was  negligent  in  ordering  a  servant  to  work 
in  a  place  not  reasonably  safe. 

8.  Master  and  servant — pleading  knowledge  of  danger,  A  dec- 
laration for  negligence  against  a  master  need  not  allege  that  plain- 
tiff did  not  have  equal  means  with  the  defendants  of  knowing  the 
danger. 

9.  Master  and  servant — verdict  against  weight  of  evidence. 
Verdict  for  damages  for  death  of  a  coal  miner  caused  by  the  falling 
of  a  roof,  held  manifestly  against  the  weight  of  evidence. 
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There  was  about  ten  or  twelve  inohes  of  coal  which  ex- 
tended to  a  feather  edge  on  the  face  of  the  slate  roof. 
"When  they  were  ready  to  remove  the  coal  Corcoran, 
the  assistant  mine  manager,  as  stated  by  one  of  plain- 
tiff's witnesses,  examined  the  roof  and  found  a  potted 
or  soft  place  in  the  roof  and  at  that  time  said  it  did 
not  look  like  it  was  going  to  get  good  but  afterwards 
he  took  down  this  soft  place  and  then  said  it  was  all 
right  to  go  ahead  and  that  after  this  soft  place  was 
taken  down  the  witness  says  the  roof  seemed  solid  and 
he  went  to  cutting  on  one  side  of  the  entry  and  Cor- 
coran on  the  other.  He  says  Corcoran  showed  them 
how  to  do  the  work  by  cutting  the  coal  on  the  side  and 
wedging  it  down;  that  from  time  to  time  during  the 
progress  of  the  work  they  sounded  the  roof  and  pro- 
nounced it  solid.  The  mine  manager  had  measured 
off  the  part  of  this  roof  that  was  to  be  taken  down, 
which  was  about  thirty  feet.  Two  of  the  men  worked 
from  the  east  end  and  two  from  the  west  end,  working 
towards  each  other.  About  half  an  hour  before  the 
accident  Corcoran  left  the  place  and  the  others  re- 
mained at  the  work  and  about  five  minutes  before  the 
accident  there  was  a  pop  in  the  roof  and  the  men 
jumped  back  and  Kennedy  then  sounded  the  roof  and 
said  it  was  solid  and  they  proceeded  with  the  work, 
as  before,  and  had  completed  the  whole  of  it  except 
about  four  feet  when  the  fall  occurred.  There  were 
several  tons  of  the  coal  and  slate  fell  and  caught  Ken- 
nedy and  crushed  him  to  death.  Kennedy  had  been 
at  work  for  the  appellant  for  about  two  years  and,  as 
appears  from  the  evidence,  was  a  miner  of  many  years 
experience ;  had  been  a  mine  foreman  in  some  mine  in 
Oklahoma  for  about  five  years,  and  that  he  had  dug 
coal  in  Ohio  and  Alabama;  had  acted  in  the  capacity 
of  assistant  mine  manager  for  the  defendant  for  four 
or  five  years,  had  papers  in  this  state  as  a  mine  ex- 
aminer and  was  a  practical  coal  miner  and  competent 
to  perform  the  duties  of  assistant  mine  manager,  and 
to  take  down  top  coal  and  timber  entry  ways.    That 
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during  the  time  he  had  worked  for  defendant  his  gen- 
eral business  was  track  layer  but  during  this  time  he 
also  acted  as  assistant  mine  manager  for  four  or  five 
weeks ;  that  he  had  been  engaged  in  opening  up  places 
where  there  was  gas  to  contend  with,  to  create  a  place 
for  an  over  cast  and  had  been  called  upon  to  do  and 
perform  any  kind  of  work  in  the  mine,  and  was  re- 
garded by  the  mine  manager  as  competent  to  perform 
any  kind  of  dangerous  work  and  had  from  time  to  time 
performed  for  the  defendant  work  of  this  character. 

The  several  counts  of  the  declaration  upon  which 
this  case  was  submitted  to  the  jury  allege  that  the  de- 
fendant negligently  furnished  plaintiff's  intestate  a 
dangerous  place  in  which  to  work  and  removed  him 
from  his  regular  employment  as  track  layer  and  put 
him  to  work  at  a  different  character  of  work,  which 
was  more  dangerous  than  his  usual  work  of  track  layer. 
The  taking  down  of  the  coal,  slate  and  rock  from  the 
roof  of  the  entry  was  dangerous,  in  this,  that  the  coal, 
slate  and  rock  in  such  roof  were  loose  and  rotten  and 
apt  to  fall  when  struck  by  picks  and  bars,  which  said 
character  of  work  and  the  dangerous  method  of  doing 
it  plaintiff's  intestate  was  not  so  well  acquainted  with 
as  defendant.  That  defendant  knew  or  by  the  exercise 
of  reasonable  care  could  have  known  that  the  place 
was  dangerous  and  the  deceased  was  not  acquainted 
with  the  dangers  of  taking  down  such  coal,  slate  and 
rock.  That  the  deceased  did  not  know  the  dangers  of 
taking  down  the  same  and  did  not  have  equal  means 
with  the  defendant  in  knowing  thereof,  nor  that  such 
work  was  more  hazardous  than  his  usual  employment 
of  track  laying,  and  did  not  have  equal  means  of  know- 
ing thereof;  and  that  in  consequence  of  defendant's 
negligence  in  taking  plaintiff's  intestate  from  his  reg- 
ular employment  as  track  layer  and  placing  him  in  a 
more  hazardous  employment  of  taking  down  the  coal 
in  the  roof  of  said  entry,  and  while  deceased  was  in 
the  exercise  of  due  care  he  was  killed. 
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The  second  count  charges  the  same  as  the  first  ex- 
cept that  it  alleges  that  on  account  of  a  squeeze  in  the 
entry  that  the  roof  was  reasonably  apt  to  fall  when 
struck  with  picks. 

Another  e  unt  alleges  that  defendant's  foreman  in 
charge  of  said  work  negligently  ordered  the  deceased, 
together  with  other  men  to  take  said  roof  down  in  a 
dangerous  manner ;  in  this,  to  go  under  the  same  and 
with  pick,  wedge  and  sledge  and  pick,  wedge  and  sledge 
the  same  down. 

Another  count  alleges  that  the  defendant  by  its  fore- 
man negligently  ordered  the  deceased,  with  other  men, 
to  take  the  coal,  slate  and  rock  down  from  the  roof 
in  a  dangerous  manner,  that  is  to  say,  to  go  imder  said 
roof  and  begin  with  picks  at  the  edge  or  margin  of 
said  sag  and  to  take  said  roof  down  and  come  facing 
each  other  imtil  said  workmen  should  meet  in  the  mid- 
dle or  center  of  such  low  place,  and  that  such  method 
was  dangerous  and  so  known  to  be  by  the  defendant 
and  was  not  known  by  deceased,  and  that  he  did  not 
have  equal  means  of  knowing  it. 

It  is  contended  by  counsel  for  appellant  that  before 
there  can  be  a  recovery  in  a  case  of  this  kind  the  bur- 
den is  upon  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  that  the  place,  appliances,  method  or 
thing  charged  as  being  defective,  is  defective,  as  al- 
leged ;  that  the  defendant  knew  thereof  or  could  have 
known  thereof  by  the  exercise  of  reasonable  care ;  that 
the  deceased  did  not  know  thereof  and  did  not  have 
equal  means  with  the  defendant  of  knowing  thereof, 
and  the  deceased  himself  was,  with  reference  to  the 
injury,  exercising  reasonable  care  for  his  own  safety. 

It  is  true  as  contended  by  counsel  for  appellee  that 
it  is  the  duty  of  the  master  to  use  reasonable  care  to 
provide  its  servants  with  a  reasonably  safe  place  in 
which  to  work,  is  a  positive  obligation,  and  he  is  liable 
for  the  negligent  performance  of  such  duties  whether 
he  undertakes  its  performance  personally  or  through 
another.  Himrod  Coal  Co.  v.  Clark,  197  HI.  514.  It 
is  charged  by  this  declaration  that  the  deceased  was 
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It  seems  to  us  from  this  evidence  that  any  reasonable 
person  would  have  been  justified  in  concluding  that 
the  place  in  which  the  men  were  engaged  at  work,  and 
their  manner  of  performing  it  was  reasonably  safe. 
It  is  contended,  however,  that  when  the  coal  or  slate  is 
soft  or  brittle  that  it  would  be  safer  to  timber  it  and 
many  witnesses  were  put,  upon  the  stand  to  prove  that 
it  would  be  safe  in  taking  down  coal,  that  was  soft  or 
brittle,  to  timber  it,  but  all  of  these  witnesses  admitted 
upon  cross-examination  that  if  the  roof  when  sounded 
appeared  solid  that  there  was  no  necessity  for  prop- 
ping and  that  it  would  be  practical  to  cut  the  coal  and 
wedge  it  down  as  was  done  in  this  case.  Proof  was 
offered  as  to  other  safe  modes  of  taking  down  this 
coal,  and  it  was  doubtless  made  to  appear  to  the  jury 
that  these  modes  were  safer  and  should  have  been 
adopted.  The  question  before  the  jury,  however,  was 
not  as  to  whether  other  modes  were  safe  or  safer,  but 
was  the  mode  adopted  reasonably  safe,  and  our  Su- 
preme Court  has  held  it  to  be  reversible  error  to  show 
that' a  safer  mode  could  have  been  adopted.  Bross- 
man  v.  Drake  Standard  Machine  Works,  232  HI.  412; 
Casey  v.  Reedy  Elevator  Mfg.  Co.,  142  111.  App.  126. 
We  believe  that  it  appears  from  this  evidence  that  the 
defendant's  representatives  and  the  deceased  both  be- 
lieved the  place  at  which  they  were  engaged  at  work 
to  be  reasonably  safe,  and  that  it  is  not  made  to  ap- 
pear that  there  was  any  reason  why  the  representa- 
tives of  the  defendant  could  have  believed  otherwise. 
They,  as  well  as  others  that  worked  with  them  and  the 
deceased,  applied  the  usual  test  for  determining  its 
safety,  and  we  think  sincerely  came  to  the  conclusion 
that  it  was  safe  to  work  under.  We  think  that  John 
Kennedy  was  a  man  of  experience  and  that  he  had  as 
much  opportunity  to  know  the  conditions  and  as  to 
whether  they  were  reasonably  safe  or  not  as  the  de- 
fendant's managers.  It  in  fact  appears  from  the  rec- 
ord that  about  thirty  minutes  before  the  fall  came  the 
defendant's  manager  had  gone  to  some  other  part  of 
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from  the  roof  of  a  mine,  had  been  engaged  in  track 
laying  and  had  in  fact,  in  this  mine,  pursued  to  some 
extent  each  one  of  these  particular  occupations  an4 
was  relied  upon  and  used  as  a  man  for  that  purpose 
on  account  of  his  skill  to  care  for  and  repair  danger- 
ous places  in  a  mine.  The  mere  fact  that  he  had,  on 
the  day  previous,  been  engaged  in  the  particular  busi- 
ness of  track  laying  and  was  taken  from  that  work 
and  placed  at  a  work  that  he  understood,  had  hereto- 
fore performed  and  was  experienced  in  and  knew 
about,  would  not  bring  him  within  the  rule  of  having 
been  transferred  from  his  regular  business  to  a  work 
to  which  he  had  no  acquaintance.  It  is  the  fact  of  the 
servant  being  placed  at  a  work  with  which  he  has  no 
acquaintance,  concerning  which  he  is  not  informed, 
that  the  burden  is  cast  upon  the  master  to  see  that  he 
is  not  exposed  to  dangers  unknown  to  him.  We  think 
the  facts  are  that  the  deceased  was  as  well  acquainted 
with  the  work  in  which  he  was  engaged  as  the  assistant 
mine  manager  or  any  other  person  employed  in  this 
work  at  that  time.  It  was  necessary  for  the  plaintiff 
to  allege  and  prove  that  the  order  was  negligently 
given,  and  to  make  it  a  negligent  order  it  was  neces- 
sary to  prove  that  the  place  to  which  the  servant  was 
sent  to  perform  the  work  or  the  manner  of  its  per- 
formance was  not  reasonably  safe  and  that  the  master 
knew  it  or  could  have  known  it.  It  is  said  in  the  case 
of  Smercz  v.  Illinois  Steel  Co.,  231  111.  462:  *^The 
issue  on  trial  was  the  negligence  of  the  defendani  It 
was  essential  to  the  plaintiff's  case  that  the  order 
should  have  been  negligently  given.  It  was  necessary 
to  prove  that  the  defendant  knew,  or  by  the  exercise 
of  reasonable  care  might  have  known,  of  the  danger.'* 
We  do  not  believe  that  even  if  it  is  assumed  that  an 
order  was  given  that  the  place  to  which  deceased  was 
put  to  work  was  not  reasonably  safe,  the  mere  happen- 
ing of  an  accident  does  not  necessarily  show  tKat  the 
place  was  unsafe  or  that  the  master  was  negligent  in 
putting  the  servant  at  work  in  a  place  not  reasonably 
safe. 
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There  are  many  other  errors  assigned  by  connsel  for 
appellant  which  we  do  not  believe  it  necessary  for  ns 
to  pass  upon.  It  seems  to  ns  from  a  fair  and  impartial 
consideration  of  this  evidence  that  the  verdict  of  the 
jury  was  manifestly  against  the  weight  of  the  evidence ; 
that  the  court  erred  in  the  admission  of  testimony  as 
above  indicated,  and  the  judgment  is  reversed  and  ther 
cause  remanded. 

Reversed  and  remanded. 


Hemry  Togler^  Appellee^  y.  Chicago  A  CarterTille  Coal 

ComptBy^  Appellant. 

1.  NuiBAKCB — When  ohstruction  of  water  course  temporary. 
Where  a  private  corporation  unlawfully  places  Black  from  its  mine 
in  a  ditch  the  obstruction  is  temporary  and  such  corporation  cannot 
giTe  it  the  diaracter  of  a  lawful  permanent  obstruction. 

2.  Damages — nuisance.  Recovery  for  damage  to  land  submerged 
when  defendant  placed  slack  from  its  mine  in  a  ditch  can  be  had 
only  to  the  time  of  the  action  even  if  permanent  injury  by  the 
mine  water  is  shown  where  it  is  not  shown  that  such  land  was 
rendered  wholly  unfit  for  cultivation. 

3.  Damaoes — measure  of,  where  nuisance  destroys  lands  for  cul- 
tivation or  as  a  habitation.  It  would  seem  if  a  mining  company  by 
unlawfully  obstructing  a  ditch  with  slack  rendered  plaintiffs  land 
wholly  unfit  for  cultivation  or  destroyed  it  as  a  habitation  or 
damaged  his  well,  that  recovery  might  be  had  for  damage  subse- 
quent to  the  bringing  of  action  if  such  condition  could  not  be 
remedied  by  the  abatement  of  the  nuisance. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
WiLUAic  W.  Clembns,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
March  10,  1913. 

W.  A.  SoHWABTz  and  Hosea  V.  Fbbbell,  for  appel- 
lant 

Nebly,  Gallimobb,  Cook  &  Pottbb,  for  appellee. 
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Mr.  Presiding  Justice  McBridb  delivered  the  opin- 
ion of  the  court. 

Judgment  was  rendered  in  favor  of  the  plaintiff  in 
the  Circuit  Court  of  Williamson  county,  Illinois,  to 
reverse  which  the  defendant  prosecutes  this  appeal. 

The  declaration  consists  of  two  counts;  the  first 
count  alleges  in  substance,  that  appellee  was  the  owner 
of  the  southwest  quarter  of  the  N.  W.  l^,  Sec.  18,  Tp. 
8  South,  Range  two,  called  the  east  forty;  also  the 
S.  E.  14  of  the  N.  E.  %  of  Sec.  13,  Tp.  8  South,  Range 
one  east  of  Third  Principal  Meridian,  called  the  west 
forty,  and  that  he  occupied  the  same  as  a  residence 
and  for  agricultural  purposes.  That  on  April  20, 1906, 
the  appellant  wrongfully  and  unlawfully  filled  up  a 
branch  or  natural  drain  flowing  along  the  southwest 
comer  of  said  premises  with  slack  and  waste  sub- 
stances from  its  mine  and  thereby  unlawfully  diverted 
and  changed  the  natural  drainage  of  the  water  that  fell 
on  and  flowed  off  of  the  above  described  premises  into 
said  branch  so  that  said  water  could  not  flow  off  of 
said  land  in  the  natural  way,  and  the  water  that  fell 
on  said  land  was  caused  to  be  and  remained  standing 
on  said  land  and  that  by  reason  thereof  large  quanti- 
ties of  water  were  caused  to  stand  and  remain  upon 
the  premises  of  plaintiff  and  his  said  premises  and  land 
thereby  rendered  incommodious,  unhealthy  and  unfit 
for  occupation  and  agricultural  purposes,  and  other- 
wise greatly  and  permanently  injured  the  land.  The 
second  count  alleges  that  appellee  occupied  the  said 
lands  as  a  permanent  home  and  the  same  was  well  im- 
proved with  shrubbery,  trees,  well  and  outbuildings 
and  that  appellant  from  April  20,  1906,  unlawfully 
pumped  water  out  of  its  mine  in  large  quantities  and 
deposited  the  same  so  that  it  flowed  over  and  across 
said  lands  and  remained  on  said  premises  in  large 
quantities  and  that  by  reason  thereof  the  said  lands 
and  premises  have  been  rendered  unhealthy  and  unfit 
for  occupation  as  a  residence  or  for  agricultural  pur- 
poses and  has  been  greatly  depreciated. 
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the  principal  reasons  that  the  verdict  of  the  jury  is 
excessive. 

We  are  of  the  opinion  that  all  of  the  principal  ques- 
tions involved  herein  may  be  considered  under  this 
proposition.  [ 

The  cause  was  tried  by  appellee  apparently  upon  the 
theory  that  the  nuisance  complained  of  was  permanent 
and  of  a  character  that  could  not  be  abated  and  that 
he  was  therefore  entitled  to  the  full  depreciation  of 
the  value  of  his  land.  The  nuisance  complained  of  con- 
sisted in  the  filling  up  of  a  ditch  with  slack,  etc.,  and 
caused  the  water  to  flow  back  into  a  depression  in  lands 
adjoining  the  appellee's  and  obstructed  the  natural 
drainage  of  the  water  and  by  reason  thereof  sub- 
merged appellee's  land  and  rendered  it  unfit  for  cul- 
tivation. 

The  appellant  was  a  private  corporation  and  had  no 
right  or  authority  to  create  and  maintain  as  permanent 
an  obstruction  of  a  waterway ;  if  it  did  so,  and  it  could 
be  proven  to  be  unlawful,  then  we  see  no  reason  why 
it  should  not  be  required  to  abate  such  nuisance. 
Quasi  public  corporations  such  as  railroads,  etc.,  have 
been  granted  by  the  state  the  right  to  condemn  lands, 
and  if  necessary  to  erect  permanent  structures  that 
may  result  injuriously  to  other  persons,  but  this  is  not 
true  of  corporations  like  the  appellant,  which  was 
created  for  private  purposes  and  not  authorized  to 
erect  unlawful  structures  that  would  injure  another 
person,  and  should  be  abated  and  is  not  in  its  nature 
necessarily  permanent  and  as  to  this  class  of  nuisances 
we  think  the  law  of  this  state  is  well  settled  that  the 
plaintiff  is  limited  in  its  recovery  of  damages  to  the 
time  of  the  commencement  of  the  suit  and  is  not  en- 
titled to  recover  permanent  damages  for  the  deprecia- 
tion in  the  value  of  the  property.  In  the  case  of 
Joseph  Schlitz  Brewing  Co.  v.  Compton,  142  111.  515, 
the  court  in  speaking  of  the  differences  that  have 
arisen  in  the  application  of  the  rule  for  assessment  of 
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nuisance  is  abated,  but  nothing  can  be  allowed  for  de- 
preciation of  the  market  value  of  the  premises.  This 
is  not  afifected,  for  the  continuing  right  to  recover  par- 
ticular damages  as  they  may  accrue,  'runs  with  the 
land'  and  compensates  for  the  injury  so  long  as  it  may 
continue,  the  presumption  being  that  an  illegal  act  will 
not  continue  forever/' 

Counsel  for  appellee,  on  page  15  of  his  brief,  con- 
cedes that  they  have  ''No  complaint  to  make  with  the 
argument  of  appellant  and  with  the  authorities  cited 
on  this  question  of  damages,  so  far  as  the  obstruction 
of  the  Arnold  slough  was  concerned.  We  think  that 
the  measure  of  damages  for  such  an  obstruction  would 
be  the  rental  value  of  the  lands.  But  this  was  not  the 
real  or  at  least  the  chief  grievance.  The  chief  and  sub- 
stantial grievance  was  the  flooding  of  the  land  with  the 
mine  water.  This  is  what  caused  a  permanent  injury 
to  the  land.  Though  the  obstruction  may  be  only 
temporary  the  injury  inflicted  is  permanent;  though 
the  refuse  could  be  cleaned  out  of  Arnold  slough  at 
once  the  injury  inflicted  by  the  poisonous  substance 
from  the  mine  water  cannot  be  removed  from  the  soil. 
It  has  permanently  injured  the  land  of  appellee;  the 
injury  is  irreparable,  it  has  killed  the  land.''  This, 
however,  does  not  change  the  rule  with  reference  to 
the  time  to  which  damages  may  be  recovered.  The 
rule  above  announced  is  that  they  are  limited  to  the 
time  of  the  commencement  of  the  suit  and  cannot  re- 
cover for  depreciation  in  value  or  for  future  damages. 
There  is  no  evidence  in  this  record  showing  that  these 
lands  cannot  or  would  not,  by  the  removal  of  the  ob- 
struction, ever  be  fit  for  agricultural  purposes  or  would 
not  produce  when  properly  cultivated.  The  testimony 
simply  is,  that  it  killed  the  land,  which,  for  ought  this 
record  shows,  may  and  doubtless  would  be  temporary. 
If  it  is  true  that  the  unlawful  acts  done  by  appellant 
prior  to  the  bringing  of  this  suit  wholly  destroyed  ap- 
pellee's lands  and  wholly  rendered  it  unfit  for  cultiva- 
tion hereafter,  or  damaged  the  well  or  did  any  other 
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principles  above  laid  down  and  that  no  necessity  exists 
for  a  minute  discussion  of  such  errors. 

The  verdict  and  judgment  in  this  case  is  manifestly 
against  the  law  and  the  weight  of  the  evidence  and  the 
judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Henry  Baehmaan^  Plaintiff  in  Error,  v.  Sonthern  Coal 
&  Mining  Company,  Defendant  in  Error. 

1.  Masteb  and  servant — defective  appliances.  Where  a  rope  to 
which  a  weight  is  attached  and  used  to  hold  a  swinging  saw  away 
from  a  bench,  repeatedly  breaks  in  the  place  mostly  used  on  the 
pulley,  such  fact  would  indicate  that  a  wire  cable  is  not  adapted  to 
the  purpose  for  which  the  rope  was  used. 

2.  Master  and  servant — when  master  has  opportunity  to  inspect 
cadle,  A  master  has  had  an  opportunity  to  examine  a  cable  with  a 
weight  attached,  used  to  keep  a  swinging  saw  away  from  a  bench, 
where  the  workman  who  operated  the  saw  attached  it  about  six 
weeks  before  the  accident. 

3.  Master  and  servant — when  negligence  of  master  is  for  the 
jury.  In  an  action  for  injuries  received  when  a  swinging  saw  came 
forward  and  struck  plaintiff  on  the  breaking  of  a  cable  with  which 
it  was  held,  the  question  whether  defendant  was  guilty  of  negli- 
gence is  for  the  jury  where  there  is  evidence  that  the  copper  wire 
cable  was  not  of  the  proper  material  when  used  over  a  pulley  of 
the  size  used,  that  defendant  had  an  opportunity  to  examine  it, 
and  the  rope  previously  used  had  broken  repeatedly. 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Whxiam 
E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  10,  1913. 

Fred  B.  MERBiUiS  and  James  A.  Fabmer,  for  plain- 
tiff in  error. 

Kramer,  E^ramer  &  CAMPBEUi,  for  defendant  in  er- 
ror. 
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that  defendant  failed  to  furnish  plaintiff  with  reason- 
ably safe  appliances  with  which  to  work;  that  the  de- 
fendant had  knowledge  of  all  such  defects  or  by  the 
exercise  of  due  care  might  have  known  of  them  and 
that  plaintiff  did  not  know  of  them,  and  in  each  case 
avers  that  such  defective  appliances  and  materials 
were  negligently  furnished  by  the  defendant. 

It  is  disclosed  by  the  evidence  on  this  trial  that  when 
the  saw  was  not  in  use  it  was  held  away  from  the 
bench  by  a  wire  rope  attached  to  the  frame  work  and 
running  over  a  pulley  to  which  there  was  fastened  an 
iron  weight  of  about  ten  pounds ;  that  the  plaintiff  was 
inexperienced  in  such  work  and  says,  **I  did  not  know 
at  that  time  what  made  it  (the  saw)  go  back.''  That 
the  cable  used  for  holding  this  weight  was  an  electric 
wire  cable.  The  witness  who  attached  it  to  the  ma- 
chine says,  ''I  put  the  rope  on  a  month  or  six  weeks 
before,  it  was  a  copper  cable;  I  picked  it  up  laying 
around  the  shop,  old  cable,  I  picked  it  up  in  there.  As 
near  as  I  can  remember  it  was  about  three-eighths  or 
probably  one-half  inch  in  diameter.  It  was  bought  for 
conducting  power  to  electric  machines.  Before  that 
time  we  used  a  hemp  rope,  or  cotton.  The  other  rope 
had  broken  several  times  and  did  not  give  satisfaction 
and  I  thought  the  copper  cable  would  be  more  sub- 
stantial and  last  better  and  I  had  none  other  of  the 
kind.  The  rope  broke  in  the  place  mostly  used  on  the 
pulley.  I  operated  the  saw.  The  effect  of  the  break- 
ing of  the  rope  was  that  the  saw  would  swing  forward, 
swing  down  to  a  plumb  and  toward  the  man  operating 
it.'' 

The  evidence  discloses  further  that  the  constant  use 
of  a  wire  of  this  character  over  a  pulley  of  this  size 
would  mash  the  wires  and  weaken  the  cable  and  cause 
it  to  break,  and  that  the  constant  straightening  and 
bending  of  the  wires  would,  at  every  time,  rearrange 
the  molecular  construction  of  the  wire  and  gradually 
weaken  it.  It  was  further  shown  by  some  of  the  wit- 
nesseSy  who  claim  to  be  conversant  with  these  matterSi 
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used  over  a  pulley  of  the  size  the  evidence  shows  this 
to  have  been  used  over,  together  with  all  of  the  facts 
and  circumstances  were  matters  that  tended  to  show 
that  the  defendant  had  not  exercised  the  care  he  should 
have  done  in  using  this  cable  for  such  purpose,  and 
ought  to  have  been  submitted  to  the  jury  and  let  them 
detennine  from  all  of  these  facts  as  to  whether  or  not 
the  defendant  was  guilty  of  negligence. 

The  court  erred  in  directing  the  jury  to  find  a  ver- 
dict of  not  guilty  and  for  that  reason  the  cause  is  re- 
versed and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Web  Kinder^  Administrator,  Appellant,  t.  Perry  King, 

Appellee. 

1.  Administration  op  estates — d€l>t8  of  deceased.  The  estate 
acquired  by  an  admlnlstratoi*  Is  chargeable  with  the  burdens  placed 
thereon  by  deceased. 

2.  Administration  of  estates — rights  of  administrator.  An  ad- 
ministrator acquires  the  exact  interest  in  property  owned  by  the 
deceased  at  the  time  of  his  death,  subject  to  Hens  thereon,  valid 
as  between  the  parties. 

8.  Mortgages — chattel  mortgage,  when  void.  A  chattel  mortgage 
Is  void  as  to  third  persons  if  possession  Is  not  taken  on  maturity 
of  the  debt,  but  the  widow,  heir,  or  administrator,  of  a  mortgagor 
Is  not  such  third  person. 

4.  Mortgages — recording.  As  between  the  parties  to  a  chattel 
mortgage,  it  is  valid,  though  not  recorded. 

5.  Mortgages — chattel.  A  chattel  mortgage  is  valid,  though  the 
mortgagor  was  Insolvent  and  in  possession  of  the  goods  at  the  time 
of  his  death,  and  the  instrument  was  not  filed  for  record  until  two 
days  afterward,  and  the  administrator  will  not  be  allowed  to  assail 
or  Impeach  the  acts  of  his  intestate  in  behalf  of  unsecured  creditors. 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.    Affirmed.    Opinion  filed  March  10,  1913. 
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claim  against  George  McAuliff  for  $920.55;  that  the 
Oil  Well  Supply  Company  has  a  claim  for  $667.88  and 
that  this  credit  would  not  have  been  given  if  they  had 
known  of  the  said  chattel  mortgage;  that  property 
statements  were  made  by  said  McAuliff  to  each  of  said 
creditors  and  no  mention  was  made  of  this  chattel 
mortgage  and  that  such  credit  was  extended  after  June 
16,  1911 ;  that  said  McAuliff  had  the  said  property  in 
his  possession  up  to  the  time  of  his  death.  The  case 
was  heard  in  the  Circuit  Court  upon  the  following 
stipulation  of  facts,  to-wit: 

* '  George  McAuliff  did  on  the  16th  day  of  June  A.  D. 
1911,  make  and  execute  to  Perry  King  a  note  for  one 
thousand  dollars  due  in  six  months  from  date.  Said 
note  was  secured  by  a  chattel  mortgage  dated  June 
16th  A.  D.  1911,  duly  executed  by  George  McAuliff 
and  acknowledged  before  John  A.  Keller  the  Justice 
of  the  Peace  of  the  Township  of  Lawrence,  State  of 
Illinois,  for  value  received.  Said  mortgage  was  on  two 
complete  drilling  outfits  used  in  drilling  oil  and  gas 
wells  and  all  their  equipments,  located  in  the  County 
of  Lawrence,  State  of  Illinois,  a  copy  of  which  is  at- 
tached to  the  answer  of  Perry  King  herein  or  originals 
produced  in  court  j 

We  further  state  that  George  McAuliff  departed  his 
life  intestate  on  the  7th  day  of  December  A.  D.  1911, 
in  the  County  of  Lawrence,  State  of  Illinois,  and  that 
on  the  9th  day  of  December,  1911,  Perry  King  filed  for 
record  the  above  named  mortgage  which  is  recorded 
in  Book  L,  page  50,  and  that  Perry  King  on  the  16th 
day  of  December  A.  D.  1911,  took  possession  of  the 
property  mentioned  in  the  mortgage  and  advertised 
the  same  for  sale  in  accordance  with  the  terms  of  said 
mortgage. 

We  further  state  that  Web  Kinder  was  appointed 
administrator  of  the  estate  of  George  McAuliff,  de- 
ceased, at  the  December  term  of  the  County  Court, 
Lawrence  County,  Illinois,  A.  D.  1911,  and  that  on  the 
20th  day  of  December  A.  D.  1911,  the  said  Web  Kin- 
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the  only  question  involved  in  them  is,  did  the  Circuit 
Court  err  in  refusing  to  require  Perry  King  to  deliver 
the  property  in  question  to  the  administrator,  and  this 
is  the  sole  question  for  determination  upon  this  appeal. 
It  is  contended  by  counsel  for  appellant  that  the 
administrator  as  representative  of  the  creditors  of  an 
insolvent  estate  occupies  the  same  position  as  the  cred- 
itors in  respect  to  a  mortgage,  void  because  not  re- 
corded, and  that  as  this  mortgage  was  not  recorded 
prior  to  the  death  of  McAuliff  no  specific  lien  could 
be  obtained  by  King  by  the  recording  of  the  same  after 
the  death  of  the  mortgagor;  that  the  administrator 
stands  as  trustee  for  the  creditors  and  as  such  trustee 
it  is  his  duty  to  take  possession  of  all  of  the  property 
of  which  the  mortgagor  died  seized.  In  support  of 
this  doctrine  he  has  referred  us  to  several  authorities 
which  appear  to  sustain  the  contention  of  counsel; 
notably  among  the  cases  referred  to  is  that  of  Black- 
mcm  V.  Baxter,  Reed  <6  Co.,  125  Iowa  118,  which  holds 
that  **  after  the  demise  neither  the  recording  of  an  in- 
cumbrance nor  the  taking  possession  of  the  property 
can  confer  a  preference.  All  rights  are  of  necessity  to 
be  adjudicated  as  on  the  day  of  the  decedent's  death, 
and,  as  in  an  insolvent  estate,  the  administrator  takes 
the  property  for  the  benefit  of  the  creditors,  their  in- 
terest in  the  assets  relates  back  to  his  death  and  right 
of  possession."  This  is  the  view  taken  by  the  courts 
of  many  states  upon  this  question  and  if  this  view  of 
the  law  should  be  held  to  control  in  this  matter  then 
the  position  taken  by  counsel  for  appellant,  as  to  the 
right  of  petitioner  to  obtain  possession  of  this  prop- 
erty, would  prevail.  Many  of  the  states,  including  Illi- 
nois, hold,  that  while  it  is  true  the  administrator  takes 
possession  of  the  property  for  the  benefit  of  the  credit- 
ors and  the  representatives  of  the  deceased,  yet  he 
only  takes  such  rights  in  the  property  as  the  deceased 
owned  at  the  time  of  his  death.  Woerner  in  his  work 
upon  the  law  of  administration  says,  that  in  many 
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entered  into  or  performed/*    Sumner  v.  McKee,  89 
111.  132. 

We  are  of  the  opinion  that  under  the  laws  of  the 
state  of  Illinois  the  administrator  has  no  greater  rights 
in  the  property  than  his  intestate  had.  He  is  bound  by 
the  acts  of  the  intestate  and  takes  it  subject  to  the  liens 
which  the  intestate  had  created  and  which  were  bind- 
ing upon  him. 

The  next  question  that  arises  is,  was  this  mortgage 
valid  between  Perry  King  and  the  deceased  though  not 
recorded?  We  think  it  is  a  well  settled  doctrine  of 
this  state  that  as  between  the  parties  thereto  a  mort- 
gage is  valid  and  binding  though  not  recorded.  Barch- 
ard  V.  Kohn,  157  111.  579;  Martin  v.  Sexton,  112  HI. 
App.  199. 

The  mortgage  was  valid  as  between  King  and  the 
deceased  and  being  so  the  right  that  the  administrator 
acquired  in  and  to  this  property  was  taken  with  the 
burdens  that  the  deceased  had  placed  upon  the  prop- 
erty, and  the  administrator  acquired  the  exact  inter- 
est, no  greater  or  no  less,  than  was  owned  by  the  de- 
ceased at  the  time  of  his  death,  and  while  it  may  be  a 
hardship  to  the  other  creditors,  yet  this  seems  to  be 
the  settled  law  of  this  state  and  we  are  of  the  opinion 
that  the  Circuit  Court  did  not  err  in  its  determina- 
tion of  this  question  and  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Affirmed. 
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7.  Ck)NTRAOTB — construction  of,  where  written  and  printed  clauses 
conflict.  Where  a  type-written  clause  in  a  contract  conflicts  with  a 
printed  proylsion,  the  former  should  prevail  but  effect  should  be 
given  to  all  the  terms,  if  possible. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  Mobtiiocb 
MiLLABD,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  April  23,  1913. 

C.  E.  Pope,  for  appellant. 

Chables  L.  Obebt  and  Dan  McGlynn,  for  appellee. 

Mb.  Pbesiding  Justice  MoBbidb  delivered  the 
opinion  of  the  court. 

This  was  an  action  commenced  before  a  justice  of 
the  peace  and  appealed  to  the  City  Court  of  East  St. 
Louis,  Illinois,  wherein  a  judgment  was  rendered 
against  the  plaintiff  for  costs  and  he  prosecutes  this 
appeal. 

On  September  14,  1909,  Henry  0.  Jones  leased  to 
the  appellee  the  premises  known  as  1001  and  1003 
South  16th  street,  being  the  two  story  frame  building 
situated  on  lot  No.  139  of  Central  Place,  to  be  occupied 
as  a  saloon  and  dwelling  from  October  1,  1909,  until 
October  1,  1911.  Appellee  agreed  to  pay  as  rent  for 
said  premises  $1,322  in  monthly  payments  of  $55  each, 
the  first  payment  having  been  made  on  the  delivery 
of  the  lease,  and  the  second  on  the  first  day  of  Novem- 
ber, 1909,  and  the  remainder  on  the  first  day  of  each 
succeeding  month.  The  lease  provided,  **Said  lessee 
agrees  to  surrender  the  possession  of  said  premises  to 
said  lessor  upon  the  termination  of  the  term  above 
created,  or  upon  the  forfeiture  of  this  lease  as  herein- 
after provided;  and  further  agrees  during  the  occu- 
pancy of  said  demised  premises  to  maintain  and  keep 
the  same  in  as  good  condition  and  repair  as  the  same 
shall  be  upon  taking  possession  thereof,  natural  wear, 
injury  by  fire  or  other  inevitable  accident  excepted; 
damage  by  fire  or  other  calamity  rendering  said  prem- 
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the  evidence  that  several  of  the  treads  and  risers  were 
off  of  the  stairway  and  that  the  roof  leaked  in  one 
place.  Several  of  the  witnesses  for  appellee  testified 
to  having  examined  the  building,  that  it  was  out  of 
plumb,  describing  the  fact  that  some  of  the  studding 
were  off  of  the  foundation  and  stairway  out  of  repair 
and  that  the  building  was  not  safe  for  habitation. 
Other  witnesses  for  appellant  testified,  that  while  it 
was  true  the  building  was  out  of  plumb,  and  otherwise 
out  of  repair,  they  did  not  regard  it  as  being  unsafe 
but  that  it  was  in  about  the  same  condition  as  when 
erected.  The  lower  floor  was  occupied  as  a  saloon 
and  the  upper  floor  as  a  living  room  by  the  tenants 
of  appellee  who,  from  time  to  time,  subleased  it  of 
appellee.  It  appears  that  the  building  and  saloon  were 
not  actually  occupied  by  any  one  after  about  the  first 
of  September,  1910,  but  appellee  had  placed  some 
saloon  fixtures  in  the  building  which  continued  therein 
until  about  the  10th  to  15th  of  December,  1910.  Ap- 
pellee paid  the  rent  up  to  December  1,  1910,  and  then 
refused  to  pay  any  more  because,  as  the  agent  says, 
the  building  was  untenantable,  and  it  is  claimed  by 
appellee  that  at  times  he  could  not  unlock  the  front 
door  or  get  into  the  building,  and  that  the  iron  rods 
put  in  the  building  had  not  helped  it  any,  and  that 
the  building  was  in  considerable  worse  condition  than 
it  had  been  before  the  repairs  were  made. 

The  appellant  assigns  as  error  that  the  verdict  is 
contrary  to  the  law  in  the  case,  and  the  court  also 
erred  in  rendering  judgment  on  the  verdict. 

It  is  insisted  by  counsel  for  appellant  that  under  the 
terms  and  conditions  of  this  lease  the  appellee  had  no 
right  to  abandon  the  premises  and  refuse  to  pay  rent ; 
while,  upon  the  other  hand,  appellee  claims  that  the 
building  was  untenantable;  that  the  landlord  failed 
and  neglected  to  put  it  in  proper  condition  for  ao- 
cupancy  and  that  he  had  the  right  to  abandon  the 
premises  and  refuse  to  pay  the  rent. 

The  solution  of  this  question  depends  almost  entirely 
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upon  the  construction  of  the  lease  in  question.  The 
lease  provides  that  the  lessee  ** Further  agrees  during 
the  occupancy  of  said  demised  premises  to  maintain 
and  keep  the  same  in  as  good  condition  as  the  same 
shall  be  upon  taking  possession  thereof,  natural  wear, 
injury  by  fire  or  other  inevitable  accident  excepted.'' 
And  it  was  further  written  in  said  lease  that,  *'It  is 
understood  and  agreed  that  all  inside  repairs  are  to 
be  made  at  the  expense  of  said  lessee  and  all  outside 
repairs  at  the  exi)ense  of  said  lessor.''  Appellee  con- 
tends that  these  clauses  are  conflicting  and  that  the 
clause  inserted  in  typewriting  should  prevail  over  the 
printed  clause.  We  think  this  is  a  proper  rule  of 
construction  if  they  are  in  conflict.  It  is,  however,  a 
further  rule  of  construction  that  effect  must  be  given 
to  all  the  clauses  of  the  contract,  if  it  can  be  done. 
The  intention  of  the  parties  to  a  joint  contract  is  to  be 
determined  by  a  construction  of  all  of  the  provisions 
of  the  contract.  Ingraham  v.  Mariner,  194  111.  269. 
As  we  read  this  contract  it  provides,  in  the  printed 
part  thereof  that  the  lessee  agrees  '*To  maintain  and 
keep  the  same  in  as  good  condition  and  repair  as  same 
shall  be  upon  taking  possession  thereof,  natural  wear, 
injury  by  fire  and  other  inevitable  accident  excepted." 
If  there  was  no  other  provision  with  reference  to  this 
matter  then  the  lessee  would  undoubtedly  be  required 
to  keep  and  maintain  the  building  in  the  condition  he 
received  it,  at  his  own  expense,  except  as  to  natural 
wear,  injury  by  fire  and  other  inevitable  accident. 
The  provision  written  in  the  lease  by  the  parties  at 
the  conclusion  of  the  description  of  the  premises,  as 
we  view  it,  merely  provides  who  is  to  pay  for  these 
repairs.  *'It  is  understood  and  agreed  that  all  inside 
repairs  are  to  be  made  at  the  expense  of  said  lessee 
and  all  outside  repairs  at  the  expense  of  said  lessor.'' 
This  does  not  pretend  to  change  the  former  provision 
as  to  who  shall  make  such  repairs  but  simply  provides 
who  shall  pay  for  particular  repairs  when  made.  As 
we  read  the  two  clauses,  they,  when  considered  to- 
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gether,  require  the  lessee  to  make  the  repairs  and 
that  the  expense  of  all  outside  repairs  are  to  be  paid 
by  the  lessor.  But  it  is  claimed  by  counsel  for  ap- 
pellee that  appellant  put  a  construction  upon  this 
contract  by  going  and  making  the  repairs,  by  putting 
a  roof  thereon,  by  straightening  up  the  building  when 
notified  by  the  street  commissioner  so  to  do.  The 
work  done  in  straightening  up  the  building  should, 
as  we  think,  be  referred  rather  to  the  notice  of  the 
commissioner  than  to  any  provision  of  the  contract. 
It  is  also  true  that  this  work  and  the  repairing  of  the 
roof  are  permitted  by  the  contract,  the  fourth  clause 
of  which  provides,  ''To  allow  the  party  of  the  first 
part  free  access  to  the  premises  hereby  leased  for 
the  purpose  of  examining  or  exhibiting  the  same,  or 
to  make  any  needful  repairs  or  alterations  of  said 
premises,  which  such  first  party  may  see  fit  to  make. ' ' 
We  do  not  see  that  there  is  any  ambiguity  in  the  pro- 
vision of  this  lease  or  inconsistency  in  the  clause  re- 
ferred to. 

We  are  unable  to  find  any  covenant  in  this  lease 
which  requires  the  lessor  to  make  the  repairs  that  are 
here  claimed  and  in  the  absence  of  such  a  covenant 
the  landlord  is  not  bound  to  make  repairs.  ''The  law 
is  well  settled  that  the  rule  of  caveat  emptor  applies 
to  a  contract  of  letting,  and  the  landlord  is  not  bound 
to  make  repairs  unless  he  has  assumed  such  duty  by 
express  agreement  with  the  tenant."  Sunasack  v. 
Moreyy  196  HI.  571 ;  Smith  v.  McLean,  123  111.  210. 

It  is  claimed  by  counsel  for  appellee  that  under  the 
decision  of  Bissell  v.  Lloyd,  100  111.  214,  that  the  ap- 
pellant would  be  required  to  make  the  needed  repairs 
to  the  building  in  question.  We  do  not  so  understand 
that  case.  That  has  application  simply  to  a  building 
containing  many  rooms  or  apartments  which  are 
rented  to  different  persons  and  portions  of  them  con- 
trolled by  the  owner,  under  which  circumstances  it  is 
his  duty  to  keep  up  the  general  repairs  of  the  whole 
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not  abandon  the  lease  and  refuse  to  pay  rent  for  the 
breach  of  any  other  covenant  except  for  quiet  en- 
joyment. *'  Wright  v.  Lattin,  38  HI.  293;  Rtibens  v. 
Hill,  213  111.  535. 

The  evidence  in  this  case  was  admitted  and  the  in- 
structions of  the  court  given  upon  the  theory  that 
under  the  provisions  of  this  lease  the  landlord  was 
bound  to  make  the  repairs,  and  if  he  failed  to  do  so 
the  tenant  was  justified  in  abandoning  the  lease,  which 
theory  we  are  convinced  is  erroneous  and  that  much 
of  the  evidence  admitted  was  improper  and  many  in- 
structions given  erroneous,  and  that  the  verdict  of  the 
jury  is  not  sustained  by  the  law  and  the  court  ought 
not  have  rendered  judgment  upon  the  verdict,  and  the 
judgment  of  the  court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Eagle  Iron  Works  Company,  Appellee,  y.  Franklin 
County  Collieries  Company  and  T.  C.  Keller,  Ap- 
pellants. 

1.  Mbohaniob*  uesb — u)€ight  of  evidence.  Where  on  a  bill  for 
mechanic's  lien,  alleging  that  in  pursuance  of  a  certain  contract 
complainant  constructed  machinery  for  hoisting  and  loading  coal 
for  defendant  who  refuses  to  pay  the  balance  due  thereon,  a  cross- 
bill is  filed  alleging  the  machinery  was  inadequate  and  not  adapted 
to  the  purposes  for  which  it  was  installed,  a  decree  for  complainant 
will  be  reversed  where  the  evidence  shows  the  machinery  was  im- 
perfect and  had  to  be  replaced  at  considerable  expense. 

2.  Recoupment — where  machinery  furnished  i9  not  according  to 
the  contract.  Where  complainant  flies  a  bill  for  a  mechanic's  lien 
on  certain  machinery  constructed  for  defendant,  the  fact  that  de- 
fendant has  received  and  used  the  machinery  does  not  prevent  it 
from  recouping  damages  if  the  machinery  was  not  built  according 
to  the  contract 

3.  Mechanics'  liens — »et-oft  <^nd  counterclaims.  In  an  action 
to  enforce  a  mechanic's  Uen  an  owner  is  entitled  to  make  any  de- 
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when  the  machinery  was  shipped,  one-third  when 
erected  and  ready  for  operation,  and  the  balance  in 
45  days  thereafter.  That  the  defendant  on  the  5th 
day  of  August,  1907,  took  possession  of  said  machinery 
and  has  used  the  same  ever  since ;  that  defendant  has 
paid  to  complainant  the  sum  of  $500  upon  said  con- 
tract and  that  there  is  a  balance  due  of  $3,291,  with 
interest.  That  on  December  25,  1907,  defendants 
filed  an  answer  to  said  bill  admitting  that  the  defend- 
ant corporation  entered  into  a  contract  with  the  com- 
plainant for  the  erection  of  said  machinery  but  denies 
that  the  complainant  built  and  completed  the  said 
machinery  according  to  the  terms  of  said  contract, 
and  avers  that  the  machinery  was  planned  and  de- 
signed by  the  complainant  for  the  purpose  of  caring 
for  coal  hoisted  from  defendant's  mine  and  that  the 
complainant  prepared  all  of  the  details  of  said  work 
and  assumed  the  responsibility  therefor.  That  the 
complainant  without  any  fault  of  defendants  failed 
to  complete  such  equipment  according  to  the  terms 
and  conditions  of  said  contract,  and  that  the  equip- 
ment furnished  by  the  complainant  was  so  inadequate 
and  imperfect  as  to  be  incapable  of  use  and  that  it 
would  be  necessary  for  defendants  to  remove  such 
equipment  and  place  new  machinery  therein.  That 
the  complainant  by  its  said  contract  guarantied  the 
material,  workmanship  and  operation  of  the  machin- 
ery to  be  first-class  and  that  it  was  not  in  compliance 
with  said  guarantee,  not  adapted  to  the  purposes  for 
which  it  was  erected  and  that  by  reason  of  the  failure 
of  complainant  to  comply  with  its  contract  in  the 
erection  of  said  machinery  the  defendant  has  been 
greatly  damaged,  and  denies  that  the  defendant  is 
indebted  to  the  complainant  and  asks  that  an  account 
may  be  taken  of  the  damages  sustained  by  the  de- 
fendant and  a  decree  rendered  against  complainant 
for  such  amount,  and  denies  thait  it  is  in  any  manner 
indebted  to  the  complainant. 
Thereafter  the  defendants  filed  a  cross-bill  in  said 
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the  view  we  take  of  this  case  it  is  only  necessary  to 
consider  the  errors  pertaining  to  the  question  of  the 
right  of  complainant  to  recover  the  full  amount  of  its 
claim,  its  failure  to  complete  its  contract  according  to 
agreement,  the  right  of  defendant  to  recoup  damages, 
and  the  right  of  the  court  to  dismiss  defendants' 
cross-bill.  As  the  solution  of  these  questions  depends 
upon  our  view  of  the  evidence,  they  will  all  be  con- 
sidered and  determined  together. 

It  is  admitted  that  the  contract  upon  which  this 
action  is  based  was  prepared  by  the  agents  of  the 
complainant,  after  consultation  with  the  agents  of  the 
defendant  corporation.  In  the  negotiations  leading 
up  to  the  making  of  the  contract,  and  in  the  perform- 
ance of  it,  George  Parker  represented  the  complainant 
and  T.  C.  Keller  the  defendant  corporation.  Prior 
to  entering  into  the  contract  Keller  advised  Parker 
that  he  desired  to  sink  a  mine  upon  the  premises  in 
question  and  wanted  to  make  it  of  a  capacity  of  two 
thousand  tons,  or  more,  in  eight  hours,  and  that  he 
wanted  cages,  screens,  dumps  and  other  machinery 
of  sufficient  capacity  and  strength  and  durability  to 
hoist  and  properly  screen  the  coal  and  to  bring  it  into 
a  four  compartment  receiver  hopper,  preparatory  to 
loading  it.  That  he  was  not  experienced  in  such  mat- 
ters of  machinery  and  left  the  matter  to  Mr.  Parker 
to  determine  what  would  and  what  would  not  be 
feasible  to  accomplish  this  purpose,  and  in  pursuance 
and  for  the  purpose  of  accomplishing  the  objects  pro- 
posed by  Mr.  Keller,  Mr.  Parker  prepared  the  con- 
tracts, specifications  and  details  and  represented  that 
the  machinery  specified  in  the  contract  would  be  suffi- 
cient to  accomplish  the  object  sought  to  be  obtained 
by  Mr.  Keller,  and  in  the  preparation  of  the  contract 
Mr.  Parker  inserted  a  clause  guarantieing  the  ma- 
terial, workmanship  and  operation  of  the  machinery 
to  be  first-class.  The  real  question  here  is,  Was  the 
machinery  of  the  character,  durability  and  quality 
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We  think  the  evidence  in  this  case  shows  that  the 
decree  of  the  court  is  manifestly  against  its  weight, 
as  the  evidence  of  several  witnesses  for  defendant, 
many  of  whom  worked  with  the  machinery  and  were 
familiar  with  it,  shows  that  the  screen  was  located  too 
high  from  the  ground,  that  it  produced  an  excessive 
drop  and  breaking,  that  it  had  too  much  pitch,  that 
the  coal  ran  rapidly  across  the  screen  without  getting 
the  dirt  or  smaller  coal  out  of  it;  that  when  the  coal 
was  loaded  upon  the  cars  it  was  shown  to  contain  a 
great  deal  of  dirt,  small  coal  that  ought  not  to  be  there 
if  properly  screened;  that  the  coal  overflowed  in  the 
screen;  that  the  eccentric  rods  used  for  driving  the 
screen  were  too  light,  crooked,  and  that  the  design  of 
the  screen  would  not  permit  the  use  of  straight  rods 
which  ought  to  have  been  used ;  that  on  account  of  the 
faulty  construction  the  screen  was  out  of  repair  very 
frequently  and  caused  a  great  deal  of  loss  of  time  by 
such  breakage.  The  cages  furnished  were,  as  the 
evidence  disclosed,  weak ;  it  became  necessary  to  often 
repair,  rivet  and  bolt  them.  Many  of  the  witnesses 
say  they  were  not  fit  to  ride  upon  and  that  by  reason 
of  the  light  material  that  was  used  in  the  construction 
of  the  cages  they  were  wholly  unfit  for  the  purpose 
of  defendant.  Some  of  the  witnesses  say  the  cages 
wobbled  when  they  were  riding  upon  them,  some  of 
the  witnesses  said  they  climbed  up  from  the  bottom 
rather  than  ride  upon  the  cages.  When  the  cages 
arrived,  Jordan,  the  mine  manager,  condemned  them 
before  they  were  removed  from  the  railroad  cars  and 
claimed  they  were  too  light  but  Mr.  Parker  said, 
*  *  Give  them  a  chance,  they  are  plenty  heavy  enough ; '  * 
but  we  think  the  evidence  shows  very  clearly  that  they 
were  not  heavy  enough  to  perform  the  work  and  by 
reason  of  getting  out  of  repair  frequently  much  time 
was  lost  in  repairing  them  and  the  cages  were  finally 
set  aside  and  other  cages  purchased  to  take  their 
place.  Many  other  imperfections  in  the  material  fur- 
nished by  appellee  are  pointed  put,  and,  we  think, 
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portion  of  the  machinery  furnished  and  because  of  this 
fact  and  of  the  claim  of  the  defendant  for  damages 
the  case  will  have  to  be  remanded  for  another  trial 
had  in  accordance  with  the  views  herein  expressed. 

We  are  further  of  the  opinion  that  the  court  erred 
in  dismissing  defendants^  cross-bill. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


AbMe  Hobson,  Appellee,  y.  St.  Louis,  Springfield  & 

Peoria  Railroad,  Appellant. 

1.  CABBims — prima  fade  case,  EMdence  that  plaintiff  was  a 
pasgenger  on  defendant's  car  when  an  accident  happened  and  in- 
jury resulted  to  her,  is  sufficient  to  make  a  prima  facie  case. 

2.  Carbiebs — evidence.  Where  the  evidence  is  undisputed  that 
plaintiff  was  thrown  violently  against  the  seat  in  front  of  her  ao 
as  to  injure  her  side  and  cause  her  to  become  sick,  a  verdict  find- 
ing defendant  guilty  of  negligence  will  be  sustained  though  defend- 
ant's witnesses  testified  the  car  came  to  a  slow  and  easy  stop. 

3.  Evidence — testimony  of  physician  who  examined  plaintiff  a 
few  days  before  the  trial.  Testimony  of  a  physfcian,  who  has  at- 
tended plaintiff  for  several  months,  regarding  her  physical  condi- 
tion a  few  days  before  the  trial,  is  properly  admitted. 

4.  Evidence — testimony  of  physician  as  to  cause  of  injury  and 
the  pain  suffered.  Testimony  of  plaintiff's  phjrsician  as  to  the 
cause  of  the  injury  and  the  pain  suffered  is  not  prejudicial  when 
corroborative  and  accumulative  of  facts  and  conditions  established 
by  evidence  of  defendant. 

5.  Damages — when  verdict  is  sustained.  Where  plaintiff,  a 
healthy  woman  able  to  carry  on  her  business,  teaching  school  and 
vocal  music.  Is  injured  in  an  accident  on  defendant's  electric  rail- 
way so  that  she  is  nervous  and  unable  to  teach  school  without  great 
exertion  and  exhaustion,  a  verdict  for  $3,110.00  is  not  so  large  as 
to  show  passion,  prejudice  or  disregard  of  the  evidence  by  the  Jury. 

6.  Continuance — when  not  error  to  deny  motion  for.  Where 
plaintiff  is  allowed  at  the  close  of  her  evidence,  to  amend  her 
declaration  by  increasing  the  ad  damnum  from  $3,000.00  to  $5,000.00 
there  is  no  error  in  refusing  to  continue  the  case^  where  defend* 
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the  car  gave  a  lurch  and  was  suddenly  stopped  and 
the  appellee  was  violently  thrown  on  to  the  back  of 
the  seatin  front  of  her,  causing  the  seat  to  turn  over 
and  in  this  manner  appellee  was  injured  in  the  right 
side,  which,  as  claimed  by  her,  injured  her  liver,  dis- 
located her  kidney  and  caused  her  to  vomit  and  for  a 
while,  at  least,  she  was  very  sick. 

There  is  a  conflict  in  the  testimony  of  the  witnesses 
for  appellee  and  appellant  as  to  the  speed  at  which 
the  car  was  being  operated,  and  the  manner  in  which 
it  stopped.  Appellee's  witnesses  say  it  was  operated 
at  a  good  rate  of  speed  and  all  of  a  sudden  stopped 
very  abruptly,  and  others  say  it  stopped  suddenly 
with  a  great  crash,  while  appellant's  witnesses  tes- 
tified the  car  was  running  slowly,  that  it  stopped  in 
an  easy  manner  and  that  there  was  no  crash  or  jerking 
connected  with  the  stopping  of  the  car. 

It  is  disclosed  by  the  evidence  that  the  appellee  was 
engaged  in  teaching  school ;  that  she  had  graduated  in 
music  and  was  preparing  herself  for  a  music  teacher ; 
that  the  injury  she  received  so  affected  her  breathing 
as  to  partially  disable  her  from  singing  as  she  had 
prior  thereto,  and  that  she  was  weak,  nervous  and 
xmable  to  perform  her  duties  as  she  had  formerly  done 
and  that  such  injuries  were  permanent.  Doctor  Wall, 
at  the  suggestion  of  counsel  for  appellant,  was  per- 
mitted to  and  did  treat  the  appellee  for  several  weeks, 
but  later  on  Doctor  Wall  was  discharged  and  Doctor 
Ferguson,  family  physician  of  appellee,  was  called  in 
and  treated  her  up  to  the  time  of  the  trial,  and  there 
is  some  conflict  in  the  evidence  of  the  physicians  as 
to  her  permanent  injury. 

It  appears  from  the  evidence  that  prior  to  this  in- 
jury the  appellee  was  a  stout,  healthy  woman  and  able 
to  endure  a  great  deal  of  work,  and  as  she  says,  she 
was  able  to  sing  almost  an  unlimited  time  without 
being  tired  but  after  the  injury  she  was  nervous,  weak 
and  unable  to  perform  her  daily  work  of  teaching  or 
singing,  except  with  great  effort. 
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another  said, ' '  The  lights  went  out  and  the  car  stopped 
as  short  as  it  could;  we  were  all  thrown  hither  and 
thither."  Another  witness  says,  '^The  car  stopped 
suddenly,  with  a  great  crush."  And  appellee  says, 
'*A11  of  a  sudden  there  was  an  awful  jerk  and  I  had 
a  sensation  of  a  gone  feeling  and  I  didn-t  know  any 
more  until  they  were  giving  me  water,  or  something. ' ' 
A  witness  for  appellant  stated,  *  *  It  stopped  in  an  easy 
manner,  easy  way."  The  motorman  says,  *'Car 
drifted  slowly,  four  or  five  miles  an  hour,  very  slow. 
I  brought  car  to  a  stop  by  applying  air ;  car  just  came 
down  to  an  ordinary  stop.  An  ordinary  stop  is  to 
apply  your  air  and  release  it  just  as  the  car  stops 
motion  and  leaves  no  jar."  The  conductor  said, 
*  *  The  car  coasted  under  this  trolley  break  without  any 
power,  speed  probably  four  or  five  miles  an  hour, 
coasted  about  four  hundred  feet,  four  pole  lengths. 
Car  then  came  to  a  stop  in  the  usual  way,  easy  like 
way.  Not  enough  to  jar  any  one."  While  it  is  not 
disputed  by  counsel  for  appellant  that  the  testimony 
of  witnesses  for  appellee  does  show  that  the  car 
stopped  suddenly,  yet  he  says  it  is  not  shown  by  a 
preponderance  of  the  evidence,  that  the  witnesses  for 
appellant  were  equal  in  number  to  those  of  appellee 
and  had  superior  knowledge  upon  this  question,  they 
were  not  so  much  excited  as  witnesses  for  appellee 
and  for  this  reason  their  testimony  should  be  accepted 
in  preference  to  that  of  appellee.  This  is  a  question 
purely  within  the  province  of  the  jury.  They  were 
the  judges  of  the  weight  to  be  given  to  the  testimony 
of  the  several  witnesses,  and  this  court  has  no  power 
to  disturb  their  verdict  upon  this  ground,  unless  it 
appears  that  such  verdict  was  manifestly  against  the 
weight  of  the  evidence.  So  far  as  it  is  disclosed  by 
this  record,  the  witnesses  had  equal  opportunities  to 
see  and  know  what  occurred,  and  in  addition  to  this, 
the  evidence  is  undisputed  that  the  appellee  was 
thrown  so  violently  against  the  seat  in  front  of  her 
that  it  caused  the  seat  to  turn  over,  and  she  was 
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Doctor  Ferguson  was  obtained  from  her  when  he  first 
commenced  treating  her,  and  in  the  regular  course  of 
treatment.  It  is  true  that  only  a  few  days  before  the 
trial  he  made  a  physical  examination  of  the  appellee 
and  at  that  time  discovered  that  her  right  kidney  had 
been  displaced  and  was  what  he  termed  a  **  movable 
kidney;''  but  this  was  not  ascertained  fronl  anything 
that  she  said  or  did  but  from  the  examination  that  he 
made  and  the  conditions  that  he  found  to  exist.  We 
think  the  evidence  of  Doctor  Ferguson,  under  the 
conditions  here  shown  to  have  existed,  comes  within 
the  rule  laid  down  by  our  Supreme  Court  in  the  case 
of  Chicago  City  Ry.  Co.  v.  Bundy,  210  111.  39,  and  City 
of  Chicago  v.  McNally,  227  HI.  14. 

It  is  further  argued  by  counsel  that  the  declaration 
of  appellee  to  Doctor  Ferguson  as  to  the  cause  of  the 
injury,  and  the  pain  suffered,  were  very  improper  and 
tended  to  enhance  appellee's  damages.  An  examina- 
tion  of  the  testimony  of  Doctor  Wall,  witness  for  ap- 
pellant, gives  fully  the  statements  made  by  appellee 
to  him  while  he  was  treating  her,  as  to  the  cause  of 
the  injury,  and  that  the  principal  symptom  was  pain, 
which  he  learned  from  her,  and  that  he  treated  her 
for  these  pains  from  time  to  time;  and  while  he  says 
that  he  discovered  no  injury  to  the  kidney  or  to  the 
organs  of  the  voice,  he  does,  however,  give  many  of 
the  symptoms  and  conditions  that  is  said  by  Doctor 
Ferguson  to  have  existed.  The  testimony  of  Doctor 
Wall  was  offered  by  appellant  and  is  fully  cor- 
roborative as  to  the  symptoms  given  by  Doctor  Fer- 
guson, and  as  the  testimony  of  Doctor  Ferguson  was 
corroborative  and  accumulative  of  facts  and  conditions 
which  were  established  by  the  evidence  of  appellant, 
we  are  unable  to  see  how  the  error,  if  it  were  such, 
could  be  prejudicial  to  the  appellant.  Greinke  v. 
Chicago  City  Ry.  Co.,  234  111.  564. 

It  is  insisted  by  coxmsel  that  the  damages  awarded 
to  appellee  in  this  case  were  excessive.  The  appellee, 
prior  to  her  injury,  was  a  stout,  healthy  woman,  able 
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preparation  is  required,  and  we  think  the  aflSdavit  is 
otherwise  uncertain  and  indefinite  and  that  the  court 
was  fully  warranted  in  refusing  to  continue  the  case. 

It  is  further  contended  that  the  court  erred  in  re- 
fusing appellant's  instructions  Nos.  one,  four,  and 
five.  While  we  are  not  prepared  to  say  that  these 
instructions  lay  down  the  law  correctly  but  if  they 
do  then  the  propositions  announced  in  these  instruc- 
tions are  covered  by  the  given  instructions  Nos.  eight 
and  ten.  We  are  of  the  opinion  that  the  court  was 
liberal  in  the  instructions  given  to  appellant. 

After  a  careful  examination  of  this  record,  and  the 
law,  we  are  not  able  to  say  that  any  reversible  error 
was  committed  in  the  trial  of  this  case,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Fred  Grimm,  Appellee,  v.  East  St.  Louis  &  Suburban 

Railway  Company,  Appellant. 

1.  Evidence — when  excltLsion  of  photographs  of  the  scene  of  an 
accident  proper.  It  Is  proper  to  exclude  photographs  of  the  scene 
of  a  highway  accident  on  an  Interurban  road  where  at  the  time  of 
the  accident  there  was  about  four  feet  of  snow  on  the  ground  and 
the  pictures  were  taken  after  the  snow  had  disappeared. 

2.  Appeals  and  errobs — harmless  error.  Error  alleged  by  de- 
fendant because  of  the  refusal  of  an  Instruction  as  to  the  measure 
of  damages  need  not  be  considered  where  defendant  admits  that 
the  amount  of  the  verdict  is  Justified. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  J.  M. 
Bandt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Affirmed.    Opinion  filed  April  23,  1913.  . 

Williamson,  Burroughs  &  Byder,  for  appellant. 
Geers  &  Geers,  for  appellee. 
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It  was  claimed  by  the  men  in  charge  of  the  van  and 
they  so  testified  on  the  trial,  that  snow  was  blowing 
from  the  northeast  in  which  direction  they  were  travel- 
ing, making  it  difficult  for  them  to  see;  that  the  car 
made  no  noise  as  it  approached  and  that  no  whistle 
or  gong  was  sounded ;  that  the  car  passed  the  horses, 
but  crashed  into  the  back  wheel  of  the  wagon,  over- 
turning it  and  throwing  down  three  of  the  horses. 

On  the  other  hand  there  was  proof  on  the  part  of 
appellant  to  the  effect  that  the  snow  came  from  the 
northwest,  clogging  up  the  motorman's  window,  mak- 
ing it  difficult  for  him  to  see  out;  that  the  car  was 
proceeding  at  a  rate  of  speed  not  exceeding  ten  miles 
an  hour ;  that  warning  signals  were  given  by  blowing 
the  whistle  and  ringing  the  gong  at  the  nearest  cross- 
ing, the  distance  to  which  from  the  place  of  the  injury, 
does  not  clearly  appear;  and  that  the  motorman  con- 
tinued to  sound  the  gong  at  intervals  of  two  or  three 
seconds;  that  appellee's  lead  team  had  been  turned 
across  appellant's  track  and  one  of  the  men  was  at- 
tempting to  lead  them  across  to  the  south  side  of  the 
track ;  that  the  car  ran  into  this  team  and  the  injuries 
complained  of  were  caused  by  that  collision. 

Appellant  complains  that  the  court  erred  in  its  rul- 
ings in  regard  to  the  evidence  and  in  refusing  to  give 
one  of  its  instructions.  Also  that  the  verdict  and  judg- 
ment are  against  the  weight  of  the  evidence. 

The  complaint  of  appellant  in  regard  to  the  rulings 
on  the  evidence,  was  that  the  court  refused  to  admit 
certain  photographs  of  the  scene  of  the  injury  for  the 
reason  that  at  said  time  the  ground  was  covered  with 
snow,  while  at  the  time  the  pictures  were  taken  the 
snow  had  disappeared.  We  are  of  opinion  that  the 
court  properly  refused  to  permit  these  photographs 
to  be  admitted  in  evidence  for  the  reason  that  they 
might  have  been  misleading  to  the  jury.  An  inspec- 
tion of  them  discloses  inequalities  in  the  ground  and 
differences  of  level  between  the  highway  and  the  rail- 
road track,  which  might  have  been  wholly  obliterated 
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wich,  early  in  the  evening  at  East  St.  Louis.  It  is  ad- 
mitted by  counsel  for  appellant  that  as  an  abstract 
legal  proposition,  appellee's  servants  had  a  right  to 
be  upon  appellant's  track,  that  is  they  were  not  tres 
passers  there.  But  it  is  claimed  that  they  were  guilty 
of  negligence  in  being  there  at  the  time  and  in  the 
manner  they  were  and  that  appellant  was  guilty  of  no 
negligence  tending  to  cause  the  collision.  These  were 
questions  of  fact  however  for  the  jury,  which  was  prop- 
erly instructed  and  while  the  case  is  a  close  one,  yet 
we  cannot  say  from  a  careful  consideration  of  all  the 
proofs,  that  the  verdict  of  the  jury  was  so  manifestly 
against  the  weight  of  the  evidence  as  to  demand  a  re- 
versal of  the  judgment  for  that  reason. 

Judgment  affirmed. 


Edna  Gola,  Administratrix,  Appellee,  y.  Missonri  & 
Illinois  Coal  Company,  Appellant. 

1.  Mines  and  miners — when  mule  shown  to  be  unruly.  The  evi- 
dence establishes  that  a  mule  in  a  mine  was  wild  and  unruly  when 
no  witnesses  testify  for  defendant  and  plaintiff's  witnesses.  Includ- 
ing the  driver  of  the  mule  and  the  boss  driver,  testify  that  the  mule 
was  fast  and  sometimes  fierce  and  could  not  always  be  depended 
on. 

2.  Mines  and  minebs — when  risk  of  disposition  of  mule  not  as- 
sumed. It  cannot  be  said  that  a  mule  driver  was  acquainted  with 
the  disposition  of  a  certain  mule  and  assumed  the  risk  of  working 
where  she  was  being  used,  where  it  appears  that  such  driver  had 
never  driven  her,  and  it  is  not  shown  that  he  knew  or  had  an  op- 
portunity to  know  that  at  times  she  could  not  be  controlled. 

3.  Mines  and  minebs — when  company  chargeable  with  knowledge 
of  disposition  of  mule.  A  company  is  chargeable  with  knowledge 
of  the  wild  disposition  of  a  mule  used  in  its  mine  where  she  had 
been  used  for  a  year  and  a  half  and  the  boss  driver  knew  of  her 
disposition. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
George  A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  April  23,  1913.  Re- 
hearing denied  May  28,  1913. 
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deceased  was  caught  between  the  cars  and  so  crushed 
and  injured  that  he  died. 

Defendant  j&led  the  plea  of  not  guilty.  The  case 
was  tried  by  the  jury  and  the  jury  returned  a  verdict 
against  the  defendant  for  $2,000.  A  motion  by  de- 
fendant for  a  new  trial  was  overruled  and  judgment 
entered  on  the  verdict  and  the  case  comes  here  on  ap- 
peal from  said  judgment. 

The  errors  assigned  may  all  be  considered  under  the 
assignment  which  questions  the  suflSciency  of  the  evi- 
dence to  support  the  verdict  and  judgment.  If  the 
evidence  is  not  suflScient  it  was  error  for  the  trial 
court  to  refuse  the  peremptory  instructions  asked. 
The  only  question  presented  by  the  record  or  by  argu- 
ment of  counsel  is  one  of  suflScient  evidence,  tested  by 
the  rules  of  law. 

There  was  no  conflict  of  evidence.  The  only  wit- 
nesses testifying  were  those  introduced  by  the  plain- 
tiff. 

The  most  vital  question  in  the  case  concerned  the 
character  of  the  mule  ''Flora,**  what  was  her  disposi- 
tion, was  she  unruly  and  unmanageable  and  untrained 
as  claimed  by  plaintiff  T  On  this  point  the  witnesses 
all  agree  that  she  was  a  * '  fast  mule.  *  *  That  she  could 
sometimes  be  controlled  by  her  driver  and  sometimes 
she  could  not. 

Schnolia,  who  was  driving  the  mule  ** Flora**  at  the 
time  of  the  injury  testified  that  he  had  been  driving 
that  mule  about  a  year  and  a  half.  That  she  was  a 
fast  mule  and  would  not  mind.  That  there  was  an  in- 
cline of  the  track  toward  the  parting  which  he  was 
approaching  with  his  trip,  at  the  time  of  the  accident. 
That  in  driving  down  slopes  or  inclines,  the  way  cars 
are  held  back  is  by  the  driver  placing  one  foot  on  the 
tail  chain  and  one  hand  on  the  rump  of  the  mule,  while 
the  other  hand  is  placed  against  the  car  and  thus  a 
''break**  is  formed  by  which  the  car  is  checked  or 
stopped.  That  the  mules  are  trained  to  push  back  or 
hold  back  when  the  driver  puts  his  hand  on  their  rump. 
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the  practice  and  custom  for  the  flagman  at  the  part- 
ing to  signal  all  incoming  drivers  if  there  was  anyone 
at  the  parting  liable  to  be  injured  and  have  such  in- 
coming driver  slow  up  or  stop.  The  flagman  was  on 
duty  and  signaled  Sclmolia  to  slow  up  and  the  driver 
of  ** Flora''  was  unable  to  control  her.  Gola  knew  of 
the  custom  and  doubtless  relied  on  the  flagman  to  warn 
incoming  drivers  to  slow  up  or  stop  and  on  Schnolia 
to  obey  the  signal  and  control  his  mule. 

We  cannot  say  the  deceased  assumed  the  risks  of 
danger  from  the  bad  disposition  of  the  mule,  nor  can 
we  say  from  the  evidence  the  deceased  was  not  in  the 
exercise  of  due  care  for  his  own  safety.  The  jury 
found  the  facts  in  favor  of  appellee  and  the  trial  judge 
approved  the  verdict  and  we  would  not  be  authorized 
to  reverse  the  case  unless  we  found  that  the  verdict 
and  judgment  were  manifestly  against  the  weight  of 
tlie  evidence  and  this  we  cannot  do.  We  think  the  evi- 
dence sufficient  to  support  the  judgment  and  the  court 
did  not  err  in  refusing  to  give  the  peremptory  instruc- 
tion asked  by  defendant. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


W.  B.  Hamilton^  Appellee,  v.  The  Century  Manufac- 
turing Company  et  al.,  Appellants. 

1.  Judgments — joint  A  joint  judgment  against  codefendants  in 
an  action  for  breach  of  warranty  on  a  motor  buggy  purchased  by 
mail  order  wiH  be  reversed  where  the  evidence  shows  that  the 
contract  was  made  with  only  one  of  the  defendants,  though  only 
the  general  issue  is  pleaded. 

2.  Parties— yoinf  liability.  While  the  statute  relieves  plaintiff 
from  showing  joint  liability  in  the  first  instance,  yet  in  the  absence 
of  a  plea  denying  joint  liability,  the  defendant  may  present  such 
defense  under  the  general  issue. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vandeventer,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  April  23,  1913. 
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C.  E.  Pope  and  H.  F.  Driemeyeb,  for  appellants. 
Johnson  &  Johnson  and  W.  L.  Coley,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

W.  B.  Hamilton,  plaintiff  below  brought  this  suit 
against  The  Century  Manufacturing  Company,  a  cor- 
poration, The  Century  Manufacturing  Company,  a 
corporation  doing  business  as  the  Winner  Manufactur- 
ing Company,  Alfred  N.  Schulein,  Solomon  Schulein, 
and  J.  J.  Connors,  defendants,  claiming  that  the  de- 
fendants were  jointly  liable  for  damages  for  an  alleged 
breach  of  warranty  of  a  motor  buggy  he  purchased 
by  mail  order  from  the  Winner  Manufacturing  Com- 
pany of  East  St.  Louis. 

Hamilton  lived  at  Lenox,  Georgia,  and  the  motor 
buggy  was  shipped  to  him  at  that  place,  by  the  Win- 
ner Manufacturing  Company,  and  received  by  him 
there,  but  the  buggy  could  not  be  made  to  run  satis- 
factorily and  appellee  claims  it  did  not  run  as  guar- 
anteed by  said  company  in  their  **  advertising  litera- 
ture'* sent  him  and  on  the  representations  of  which 
he  was  induced  to  make  the  purchase. 

To  the  declaration  the  defendants  filed  the  general 
issue  only.  A  jury  was  waived  and  the  case  was  tried 
by  the  conrt. 

The  court  found  for  the  plaintiff  and  rendered  judg- 
ment on  finding  for  $428.50  and  costs. 

Two  grounds  for  reversal  are  urged  by  appellant: 
First,  misjoinder  of  defendants.  Second,  insufficient 
evidence. 

If  the  first  objection  is  found  to  be  well  made  there 
will  of  course  be  no  need  to  discuss  the  evidence  re- 
lating to  the  alleged  contract  of  warranty. 

This  action  is  ex  contractu  and  must  be  governed  by 
the  rules  of  law  which  apply  to  such  cases. 

In  actions  ex  contractu  against  two  or  more  defend- 
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ants  it  must  appear  from  the  evidence  that  there  was 
a  joint  contract  by  all  the  defendants,  otherwise  there 
can  be  no  recovery  against  any  one  of  them.  This  is 
the  general  rule.  King  stand  v.  Koeppe,  137  HI.  344; 
Pluard  V.  Gerrity,  146  111.  App.  224. 

Appellee  while  recognizing  this  general  rule  of  law 
contends  that  appellants  are  precluded  from  the  bene- 
fits of  such  rule  because  they  failed  to  file  either  a 
plea  in  abatement  or  a  verified  plea  in  bar  denying 
joint  liability. 

Appellee  to  sustain  this  contention  relies  on  section 
54  of  the  Practice  Act  (chapter  110,  R.  S.  1911),  which 
provides:  '*In  actions  upon  contracts,  expressed  or 
implied,  against  two  or  more  defendants,  as  partners, 
or  joint  obligors  or  payors,  whether  so  alleged  or  not, 
proof  of  the  joint  liability  or  partnership  of  the  de- 
fendants or  their  Christian  or  surnames,  shall  not,  in 
the  first  instance,  be  required  to  entitle  the  plaintiff 
to  judgment,  unless  such  proof  shall  be  rendered  neces- 
sary by  pleading  in  abatement,  or  unless  the  defend- 
ant shall  file  a  plea  in  bar,  denying  the  partnership,  or 
joint  liability,  or  the  execution  of  the  instrument  sued 
upon,  verified  by  affidavit.  ^  * 

In  construing  this  section  our  courts  have  held  that 
while  it  relieves  the  plaintiff  from  showing  joint  lia- 
bility in  the  first  instance  still  in  the  absence  of  a  plea 
denying  joint  liability,  the  defendant  may  under  the 
general  issue  present  such  defense. 

It  has  also  been  held  that  the  defendant  without  fil- 
ing a  plea  denying  joint  liability,  may  successfully 
claim  such  defense  where  it  affirmatively  appears  from 
the  evidence  that  no  joint  liability  existed  under  the 
contract  sued  on.  United  Workmen  v.  Zuhlke,  129 
•  HI.  298 ;  Poivell  Co.  v.  Finn,  198  111.  567 ;  Heidelmeier 
V.  Hecht,  145  HI.  App.  116. 

Appellee  contends  that  the  affirmative  evidence  al- 
luded to  must  come  from  the  defendants.  We  do  not 
so  understand  the  law.  If  it  appears  affirmatively 
from  the  evidence  of  the  plaintiff  alone,  it  is  sufficient 
to  defeat  a  joint  recovery.    Could  it  be  held  in  a  suit 
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W.  E.  STflft  and  Frank  Beatt^,  Trading  as  STflft  & 
Beatty,  Appellees,  y.  Lonisyille  &  NasIiTille  Bail- 
road  Company,  Appellant. 

1.  Cabbiebs — limitation  of  liability.  Under  the  Carmack  amend- 
ment of  June  29,  1906,  to  section  20  of  the  Interstate  Commerce 
Act,  the  initial  carrier  may  contract  with  the  shipper  that  in  case 
of  loss  or  injury  to  the  property  the  liability  shall  not  exceed  a 
stated  amount. 

2.  Carbikbs — common  law  liaWity.  The  carrier  cannot  by  agree- 
ment abrogate  the  common  law  rule  as  to  damage  for  negligence 
but  may  by  contract  reduce  the  amount  of  its  liability  caused  by 
such  negligence. 

3.  Cabbiebs — when  provision  limiting  liaMHty  is  invalid.  Where 
plaintifts  shipped  cattle  over  defendant's  road  and  no  bill  of  lading 
was  issued  until  plaintifTs  telegraphed  for  one  when  the  cattle  did 
not  arrive  at  the  proper  time,  a  provision  limiting  the  liability  in 
case  of  loss  or  injury  is  not  efTective  since  the  evidence  shows  the 
plaintiffs  agents  had  no  authority  to  make  such  an  agreement 

4.  Cabbiebs — when  verbal  contract  of  sMpment  is  governed  by 
common  law.  Where  a  shipment  of  cattle  under  a  verbal  contract 
is  unreasonably  delayed  enroute  and  not  properly  cared  for,  the 
carrier's  liability  is  governed  by  rules  of  the  common  law. 

6.  CoNVEBSioN — when  initial  carrier  is  liable  for.  Where  con- 
signee refuses  to  sign  a  feceipt  stating  that  a  load  of  cattle  were 
delivered  in  good  condition,  when  in  fact  they  had  been  unreasonably 
delayed  and  improperly  cared  for  enroute  and  the  connecting  carrier 
keeps  them  for  sixteen  days  and  sells  them,  the  initial  carrier  is 
liable  for  conversion. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robebt 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1912.    Affirmed.    Opinion  filed  April  23,  1913. 

J.  M.  Hamill  and  C.  P.  Hamill,  for  appellant. 
James  C  McHalb  and  D.  J.  Sullivan,  for  appellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  of  trespass  on  the  case,  brought 
by  appellees,  Swift  &  Beatty,  against  appellant,  the 
Louisville  &  Nashville  Railroad  Company,  to  recover 
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appellees,  called  at  appellant's  freight  office  to  get  the 
bill  of  lading,  but  found  no  agent  there.  Beatty  did 
not  wait  until  the  agent  arrived  but  took  the  early 
morning  train  for  his  home.  No  bill  of  lading  or  writ- 
ten contract  was  issued  to  appellees  at  the  time  these 
cattle  were  shipped.  The  cattle  were  mostly  Jersey 
heifers,  cows,  and  a  few  calves.  Among  the  lot  was 
one  bull  which  was  tied  in  the  end  of  the  car.  The 
other  cattle  were  all  loose.  These  cattle  left  Pulaski 
on  Friday  evening,  November  4th,  arrived  at  East  St. 
Louis  on  Sunday,  November  6th  at  11:20  a.  m.,  and 
were  turned  over  to  the  stock  yards  at  2 :35  p.  m.  on 
that  day.  They  remained  in  East  St.  Louis  until 
Tuesday,  November  8th,  at  2 :20  p.  m.,  when  they  were 
shipped  over  the  Illinois  Central  Railroad  to  their 
destination  at  Normal,  Illinois.  Ordinarily  these  cat- 
tle would  have  arrived  at  Normal  either  Sunday  or 
Monday  morning.  The  delay  in  the  arrival  of  the  cat- 
tle caused  appellees  to  make  inquiry  concerning  them. 
They  telegraphed  appellant's  agent  at  Pulaski,  to  send 
them  a  bill  of  lading.  On  receipt  of  the  telegram  ap- 
pellant's agent  sent  appellees  a  combined  bill  of  lad- 
ing and  contract  dated  November  4, 1910.  This  paper 
named  Stone,  Porter  &  White  as  consignors  and  also 
as  consignees  of  the  cattle  (care  of  Swift  &  Beatty) 
and  fixed  the  shipping  rate  at  $64  to  East  St.  Louis, 
A  few  days  after  the  shipment  at  the  request  of  ap- 
pellees, Stone,  Porter  &  White  called  on  appellant's 
agent  at  Pulaski  for  a  copy  of  the  contract  above  men- 
tioned and  this  copy  as  furnished  named  Stone,  Porter 
&  White  as  consignors  and  Swift  &  Beatty  as  con- 
signees, and  provided  a  through  freight  rate  to  Nor- 
mal of  $64.  This  contract  produced  by  appellant  was 
not  signed  by  appellees  or  any  one  authorized  to  act 
for  them. 

When  the  cattle  reached  Normal,  Illinois,  Mr.  Swift, 
one  of  the  appellees,  was  notified  of  their  arrival  about 
four  o'clock  on  Wednesday  afternoon.  When  the  cat- 
tle were  unloaded  it  was  discovered  one  cow  was  miss- 
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over  a  disagreement  concerning  the  contract  of  ship- 
ment. 

If  there  was  a  bill  of  lading  issued  to  appellees  as 
claimed  by  appellants  the  case  would  come  within  the 
so-called  Carmack  amendment  of  June  29, 1906,  to  sec- 
tion 20  of  the  Interstate  Commerce  Act,  which  pro- 
vides: ''that  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  transporta- 
tion from  a  point  in  one  State  to  a  point  in  another 
State  shall  issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property  caused  by  it 
or  by  any  common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  delivered  or 
over  whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed :  Provided,  that 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law.  That  the  com- 
mon carrier,  railroad,  or  transportation  company  issu- 
ing such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  trans- 
portation company  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount  of  such 
loss,  damage,  or  injury  as  it  may  be  required  to  pay  to 
the  owners  of  such  property,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript  thereof." 

The  cattle  having  been  received  at  Pulaski,  Tennes- 
see, to  be  shipped  to  Normal,  Illinois,  gives  the  transac- 
tion the  character  of  interstate  transportation.  By  the 
amendment  above  referred  to  the  initial  carrier  may 
contract  with  the  shipper  to  limit  its  liability  for  dam- 
ages to  an  agreed  or  designated  valuation  of  the  prop- 
erty shipped.  In  other  words  the  carrier  may  agree 
with  the  shipper  on  a  reduced  freight  charge  that  in 
case  of  loss  or  injury  to  the  property  the  damages 
shall  not  exceed  a  stated  amount.    The  carrier  cannot 
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by  agreement  abrogate  the  common-law  rule  as  to  dam- 
ages for  negligence,  but  may  by  contract  reduce  the 
amount  of  its  liability  caused  by  such  negligence.  Fry 
V.  Southern  Pac.  Co.,  247  HI.  571 ;  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331. 

In  the  case  of  the  Adams  Exp.  Co.  v.  Croninger, 
decided  at  the  October  Term,  1912,  of  the  Supreme 
Court  of  the  United  States  (33  Sup.  Ct.  Eep.  148),  the 
court  in  discussing  this  question  there  said:  '*It  has 
therefore  become  an  established  rule  of  the  common 
law,  as  declared  by  this  court  in  many  cases,  that  such 
a  carrier  may,  by  fair,  open,  just  and  reasonable  agree- 
ment, limit  the  amount  recoverable  by  a  shipper  in  case 
of  loss  or  damage  to  an  agreed  value,  made  for  the 
purpose  of  obtaining  the  lower  of  two  or  more  rates 
of  charges  proportioned  to  the  amount  of  the  risk. 
•  •  *  That  such  a  carrier  might  fix  his  charges 
somewhat  in  proportion  to  the  value  of  the  property  is 
quite  as  reasonable  and  just  as  a  rate  measured  by 
the  character  of  the  shipment.  The  principle  is  that 
the  charge  should  bear  some  reasonable  relation  to 
the  responsibility,  and  that  the  care  to  be  exercised 
shall  be  in  some  degree  measured  by  the  bulk,  weight, 
character  and  value  of  the  property  carried.  ♦  ♦  ♦ 
The  statutory  liability,  aside  from  responsibility  for 
the  default  of  a  connecting  carrier  in  the  route,  is  not 
heyond  the  liability  imposed  by  the  common  law,  as 
that  body  of  law  applicable  to  carriers  has  been  inter- 
preted by  this  court,  as  well  as  many  courts  of  the 
states. ' ' 

From  the  above  holding  of  the  Supreme  Court  of 
the  United  States  it  will  be  seen  that  the  common  car- 
rier may  graduate  its  charges  to  value  and  that  a  stip- 
ulation made  by  the  shipper  limiting  recovery  in  case 
of  loss  or  damage  to  an  agreed  value  is  an  enforeible 
contract.  Hence  it  follows  that  if  appellant  issued  to 
appellees  the  bill  of  lading  introduced  in  evidence  and 
that  the  same  was  understandingly  accepted  by  api)el- 
lees,  then  appellees*  right  of  recovery  in  this  case 
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would  be  limited  to  an  amount  not  exceeding  $35 
for  a  cow  and  calf  and  $30  per  head  for  the  other  cat- 
tle. Counsel  for  appellees,  while  not  controverting  the 
rules  of  law  which  are  claimed  to  apply  in  cases  where 
shipments  have  been  made  under  the  Interstate  Com- 
merce Act  and  a  bill  of  lading  issued  according  to  its 
provisions,  insist  that  the  Interstate  Commerce  Act 
does  not  apply  in  this  case  for  the  reason  that  the  suit 
is  grounded  upon  the  common-law  liability  and  not 
upon  statutory  enactment.  Appellees  contend  further 
that  the  contract  of  shipment  was  a  verbal  one  and  the 
carrier  having  received  the  cattle  and  undertaken  to 
transport  them  from  Pulaski  to  Normal,  brings  the 
transaction  under  the  rules  of  common  law  which  re- 
quire a  common  carrier  to  deliver  goods  at  the  point 
it  contracts  to  convey  them  within  a  reasonable  time, 
and  if  it  fails  to  do  so  is  liable  whether  it  knew  that 
its  connecting  line  could  not  without  unreasonable  de- 
lay forward  the  goods  or  not;  that  the  duty  devolved 
upon  the  initial  carrier  to  make  necessary  arrange- 
ments with  connecting  lines  to  complete  the  delivery. 
The  rules  of  law  contended  for  by  both  appellant 
and  appellees  are  beyond  controversy.  It  only  re- 
mains for  the  court  to  determine  which  is  right  under 
the  evidence  as  to  the  nature  of  the  contract  that  was 
made  between  the  parties  when  the  cattle  were  shipped. 
From  a  careful  examination  of  the  record  in  this  case 
we  have  been  unable  to  find  sufficient  evidence  to  show 
that  any  bill  of  lading  was  issued  by  appellant  to  ap- 
pellees at  the  time  the  arrangement  was  made  for  the 
shipment  of  the  cattle.  The  evidence  shows  that  the 
only  arrangement  made  with  reference  to  the  ship- 
ment was  made  by  a  Mr.  Stone,  of  the  firm  of  Stone, 
Porter  &  White,  and  the  arrangement  which  was  made 
by  him  was  with  appellant's  agent  over  the  telephone. 
Stone  testified  that  he  notified  the  agent  that  there 
was  a  car  load  of  cattle  at  the  yards  which  were  to  be 
shipped  to  Swift  &  Beatty  at  Normal,  Illinois,  that  he 
told  the  agent  the  number  of  the  cattle  and  that  the 
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calves;  the  freight  charge  $64.  This  copy  so-called, 
was  signed  by  the  appellant  by  T.  B.  Barrack,  agent. 
No  other  name  was  signed  to  the  paper.  The  other 
paper  claimed  by  appellant  to  be  the  real  contract  of 
shipment  named  Stone,  Porter  &  White  as  consignors 
and  Stone,  Porter  &  White,  consignees,  care  of  Swift 
&  Beatty,  Normal,  Illinois.  The  freight  charge  was 
fixed  at  $64  to  East  St.  Louis.  This  contract  was 
signed  by  the  Louisville  &  Nashville  E.  Company,  by  T. 
B.  Barrack,  agent,  and  purports  to  be  signed  by  Stone, 
Porter  &  White.  The  evidence  is  however  that  neither 
Stone,  Porter  nor  White  signed  this  contract. 

The  evidence  further  shows  that  Stone,  Porter  & 
White  were  not  the  general  agents  of  Swift  &  Beatty 
and  had  no  authority  to  make  any  agreement  or  stipu- 
lations to  relieve  appellant  from  damages  on  account 
of  a  reduced  freight  charge.  We  can  only  conclude 
therefore  that  the  contract  of  shipment  was  a  verbal 
contract  and  being  such  is  governed  by  the  rules  of 
common  law.  The  evidence  clearly  shows  that  the  cat- 
tle were  unreasonably  delayed  enroute  and  were  not 
properly  cared  for;  that  they  were  held  in  East  St. 
Louis  without  sufficient  food  for  mofe  than  forty-eight 
hours ;  and  arrived  in  Normal  in  a  gaunt  and  weakened 
condition;  that  one  of  the  cattle  had  been  lost  some- 
where along  the  road.  Some  controversy  arose  on  the 
trial  as  to  whether  the  lost  animal  was  a  cow  or  a  bull. 
The  evidence  is  sufficiently  clear  to  show  that  the  bull 
was  received  at  Normal ;  that  the  lost  animal  was  one 
of  the  cows. 

When  appellees  called  on  the  agent  of  the  Illinois 
Central  at  Normal  to  receive  the  cattle  they  were  met 
with  the  demand  from  the  agent  that  a  receipt  be 
signed  vshowing  the  cattle  all  arrived  in  good  condition, 
and  on  appellees'  refusal  to  sign  such  receipt  the  said 
agent  refused  to  deliver  the  cattle  to  them. 

The  railroad  agent  at  Normal  had  no  right  to  exact 
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Fernando  Meunier,  Appellee,  y.  Chleago  ft  CarterTille 

Coal  Company,  Appellant. 

1.  Mines  and  miners — when  no  liability  for  injury  from  falling 
of  coal.  If  falling  coal  which  injured  a  miner  came  from  the  face 
of  the  room  in  which  he  was  working  and  was  of  a  kind  which 
would  have  been  taken  down  by  him  in  the  usual  course  of  his 
work,  there  is  no  legal  liability  for  the  injury  received. 

2.  iNSTBUCTioNs — When  should  he  accurate.  Where  the  question 
whether  props  and  caps  for  use  in  a  mine  were  d^nanded  and 
whether  they  were  furnished  on  demand  is  vital,  instructions  con- 
cerning that  question  should  be  accurately  drawn  and  given. 

3.  Mines  and  mi  nebs — what  instruction  as  to  delivering  props  as 
required  erroneous.  An  instruction  to  the  effect  that  the  owner,  etc., 
of  every  coal  mine  shall  keep  props  and  cap  pieces  on  hand  and 
deliver  them  as  required,  is  erroneous  when  the  accident  in  question 
occurred  when  the  Act  of  1899  was  in  force,  since  under  that  act 
the  demand  for  the  props  must  come  from  the  miner. 

4.  Mines  and  miners — instructions  €ls  to  props.  An  instruction 
is  not  accurate  under  the  evidence  where  it  states  that  the  mine 
manager  shall  always  provide  a  sufficient  supply  of  props  on  tho 
miners'  cars,  when  demanded,  as  nearly  as  possible  in  suitable 
lengths  and  dimensions  for  securing  the  roof,  when  the  evidence 
does  not  show  that  any  particular  length  of  props  was  demanded 
though  the  statute  requires  the  miner  to  designate  the  length  and 
size  thereof. 

6.  Mines  and  miners — when  miner  cannot  complain  if  timbers 
are  not  of  suitable  length.  The  Mines  and  Miners'  Act  requires  a 
miner  to  designate  the  length  and  size  of  timbers  he  wishes  to  use 
and,  if  no  timbers  of  a  particular  length  are  demanded,  the  miner 
cannot  be  heard  to  complain  if  the  timbers  are  not  of  suitable 
length. 

6.  Damages — suffering  or  pain.  In  an  action  for  personal  in- 
juries, an  instruction  that  the  jury  in  passing  on  the  question  of 
damages  can  consider  any  future  suffering  or  pain  is  not  accurate 
since  the  element  of  pain  should  be  confined  to  physical  pain. 

7.  Instructions — preponderance  of  evidence.  Where  witnesses 
in  an  action  by  a  miner  for  personal  injuries  give  directly  opposite 
testimony  and  the  greater  number  support  defendant's  theory,  it  is 
error  to  instruct  that  the  preponderance  of  the  evidence  is  not  de- 
termined alone  by  the  number  of  witnesses  who  testify,  but  that  the 
jury  are  to  determine  the  preponderance  "in  accordance  with  the 
way  in  which  it  appears  to  their  minds.' 
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Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Benjamin  W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  April 
23,  1913. 

Denison  &  Spiller,  for  appellant;  Mastin  &  Sher- 
lock, of  cotmsel. 

Nbbly,  Gallimore,  Cook  &  Potter,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  case  brought  by  appellee  against 
the  Chicago  &  Carterville  Coal  Company,  appellant, 
to  recover  damages  for  an  injury  to  appellee  while 
he  was  employed  as  a  miner  by  appellant. 

The  case  was  tried  on  issues  formed  on  the  first, 
third  and  fourth  counts  of  the  declaration,  each  of 
which  alleges  a  wilful  violation  of  the  mining  statute. 
The  first  count  charges  that  the  defendant  wilfully 
failed  to  provide  a  sufficient  supply  of  props,  caps 
and  timbers  at  the  usual  place  in  plaintiff's  room 
when  demanded  and  that  as  a  result  thereof  a  great 
quantity  of  coal,  slate  and  rock  fell  from  the  roof  of 
the  said  room  striking  the  plaintiff  and  injured  him. 
The  third  count  charges  that  the  defendant  wilfully 
failed  to  place  a  conspicuous  mark  at  room  6  (plain- 
tiff's room)  as  notice  to  all  men  to  keep  out,  and  that 
by  reason  thereof  plaintiff  entered  the  room  to  work 
and  was  injured.  The  fourth  count  charges  that  the 
defendant  wilfully  permitted  the  plaintiff  to  enter  said 
room  to  work  therein,  under  the  direction  of  the  mine 
manager  while  the  same  was  in  dangerous  condition 
and  that  as  a  result  thereof  the  plaintiff  was  injured. 

Upon  the  trial  of  the  case  in  the  Circuit  Court  of 
Williamson  county,  the  jury  found  appellant  guilty 
and  assessed  appellee's  damages  at  $3,000.  Motion 
for  new  trial  was  overruled  and  judgment  rendered 
upon  the  verdict,  from  which  judgment  an  appeal  is 
prosecuted  to  this  court. 
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From  the  evidence  it  appears  that  plaintiff,  Fer- 
nando Meunier,  and  his  brother,  Emil  Meunier,  were 
employed  as  coal  miners  and  worked  in  room  No.  6, 
on  the  fourth  southeast  entry  in  defendant's  mine; 
that  room  No.  6  had  been  driven  in  about  120  feet 
from  the  entry  and  connected  with  the  adjoining 
room  by  cross-cuts ;  that  the  top  coal  was  left  up  for 
a  roof  to  protect  the  miners  in  the  rooms  off  the  entry 
and  in  this  particular  room  the  top  coal  was  from 
eighteen  inches  to  two  feet  in  thickness;  that  it  was 
of  a  brittle  nature,  or  as  was  termed  by  some  of  the 
miners,  it  was  ** tender,''  so  that  it  required  propping 
for  safety. 

The  evidence  on  the  part  of  the  plaintiff  tended  to 
prove  that  the  injury  was  caused  by  the  fall  of  top 
coal  from  a  point  in  the  roof  twelve  or  fourteen  feet 
back  from  the  face  of  the  room  and  two  or  three  feet 
to  the  right  of  the  track;  that  upon  the  morning  of 
the  injury  the  plaintiff  and  his  brother  had  loaded 
six  cars  of  coal  and  had  commenced  to  load  another 
car  when  the  accident  happened,  shortly  after  noon. 
Plaintiff  testified  that  he  was  entering  the  room  after 
lunch  when  the  top  coal  fell  on  him  just  as  he  was 
passing  the  car;  that  the  coal  fell  on  the  car  and 
bounced  off  and  struck  him  on  the  leg,  breaking  it. 
The  plaintiff,  his  brother  and  a  witness  by  name  of 
Peter  Koland  testified  that  about  half  a  car  of  top 
coal  fell  on  the  right  hand  side  of  the  track,  twelve 
or  fourteen  feet  back  from  the  face  and  caused  the 
injury;  they  also  testified  that  there  were  no  cap 
pieces  in  the  room,  and  plaintiff  testified  there  were 
no  long  props  in  the  room.  Plaintiff  and  his  brother 
testified  they  had  ordered  caps  from  the  mine  manager 
several  days  before  the  accident  but  none  had  been 
delivered.  No  one  testified  that  props  of  any  par- 
ticular length  had  been  ordered. 

The  evidence  on  the  part  of  the  defendant  directly 
contradicts  the  evidence  of  the  plaintiff's  witnesses 
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cerning  the  length  and  number  of  props.  There  were 
three  witnesses  for  the  plaintiff  who  testified  to  the 
conditions  of  the  room  and  the  place  where  the  coal 
fell  and  the  number  of  props.  On  material  points 
there  were  five  witnesses  for  the  defendant  who  tes- 
tified directly  contrary  to  the  testimony  of  the  plain- 
tiff's witnesses. 

It  was  very  important  to  a  proper  determination 
of  the  case  to  know  where  the  coal  that  fell  upon  the 
plaintiff  came  from;  whether  it  came  from  the  face 
of  the  room,  as  claimed  by  the  defendant,  or  twelve 
or  fourteen  feet  back  from  the  face,  as  claimed  by 
plaintiff.  It  is  not  claimed  by  the  defendant  that  the 
mine  manager  placed  any  conspicuous  marks  indicat- 
ing dangerous  conditions  anywhere  in  that  room.  The 
mine  manager  testified  there  were  no  dangerous  con- 
ditions appearing  when  he  examined  the  room.  If, 
as  contended  by  the  defendant,  the  falling  coal  which 
injured  the  plaintiff  came  from  the  face  of  the  room 
and  was  of  the  kind  which  would  be  taken  down  by 
the  miner  in  the  usual  course  of  his  work  in  mining 
coal,  there  could  be  no  legal  liability  for  the  injury 
received.  This  contention  is  tacitly  admitted  by  the 
plaintiff.  The  evidence  clearly  shows  that  there  were 
sufficient  number  of  props  in  the  room  at  the  time 
plaintiff  was  injured.  When  all  the  evidence  on  that 
question  is  considered  there  can  be  no  other  conclusion 
of  a  reasonable  mind  than  that  the  props  were  there 
in  sufficient  numbers.  Thg  evidence  is  not  so  con- 
clusive with  reference  to  caps. 

Under  the  statute  in  force  at  the  time  of  this  acci- 
dent it  was  the  duty  of  the  coal  company  to  furnisli 
props,  caps  or  timbers  to  the  miner  whenever  de- 
manded, but  it  Vas  the  duty  of  the  miner  to  properly 
prop  and  secure  his  place  with  the  material  when 
furnished.  The  question  whether  or  not  props  and 
caps  had  been  demanded  and  whether  or  not  they  had 
been  furnished  on  demand  was  a  very  vital  one,  and 
the  instructions  directed  to  that  branch  of  the  case 
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with  'necessary,'  while  the  latter  in  the  sense  in  which 
it  is  employed  in  the  statute  relates  to  an  express 
overt  act.''  The  court  there  holding  that  an  instruc- 
tion where  the  word  ** required"  was  used  instead  of 
the  word  ** demanded"  constituted  error. 

Complaint  is  also  made  of  the  ninth  instruction 
which  was  given  at  the  instance  of  the  plaintiff.  This 
instruction  told  the  jury  that  *Hhe  mine  manager  shall 
always  provide  a  suflBcient  supply  of  props,  caps  and 
timbers  on  the  miner's  cars  at  the  usual  place  when 
demanded  as  nearly  as  possible  in  suitable  lengths 
and  dimensions  for  the  securing  of  the  roof  by  the 
miners."  It  is  contended  by  appellant  there  is  no 
evidence  from  any  witness  that  any  particular  length 
of  props,  caps  and  timbers  were  demanded,  and  that 
this  instruction  telling  the  jury  that  they  should  be  of 
suitable  lengths  would  leave  it  for  the  jury  to  deter- 
mine what  lengths  were  needed.  The  statute  requires 
the  miner  to  designate  the  length  and  sizes  of  the 
timbers  he  wishes  to  use  in  his  room  and  if  no  timbers 
are  demanded  of  a  particular  length  the  miner  cannot 
be  heard  to  complain  if  the  timbers  are  not  of  the 
length  suitable  to  properly  prop  the  roof.  This  in- 
struction was  not  accurate  under  the  evidence. 

The  tenth  instruction  given  for  the  plaintiff  told 
the  jury  that  in  passing  upon  the  question  of  dam- 
ages they  could  consider  **  permanent  disability,  if  any, 
of  the  plaintiff,  caused  by  said  injuries  and  any  future 
suffering  or  pain,"  etc.  This  instruction  should  have 
confined  the  element  of  pain  to  physical  suffering. 
Mental  suffering  occasioned  by  crippled  condition  is 
not  a  proper  element  to  be  considered  in  estimating 
damages  in  such  a  case.  This  instruction  was  not 
accurate. 

Complaint  is  also  urged  against  instruction  No.  11, 
wherein  it  was  sought  to  tell  the  jury  the  meaning  of 
the  expression  ''preponderance  of  the  evidence." 
This  instruction  states,  "The  preponderance  of  the 
evidence  is  not  determined  alone  by  the  number  of 
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Complaint  is  made  of  a  number  of  other  instructions 
which  were  given  on  behalf  of  the  plaintiff,  some  of 
which  are  not  accurately  drawn  so  as  to  present  a 
correct  rule  of  law  to  govern  the  jury  in  passing  upon 
the  evidence,  but  the  considerations  above  expressed 
are  deemed  by  this  court  sufficient  to  require  a  reversal 
of  this  case  and  we  will  not  enter  at  length  in  a  dis- 
cussion of  the  further  instructions  or  other  errors 
assigned  on  this  record,  since  the  case  will  have  to  be 
remanded  for  another  trial. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  B.  Jinkinson>  Appellee^  y.  Albert  Owens^  Appel- 
lant. 

1.  Landlobd  and  tenant — when  tenant  estopped  to  deny  title  of 
widow  of  his  deceased  landlord.  When  a  tenant  recognizes  the 
widow  of  his  deceased  landlord,  to  whom  a  life  estate  is  given,  as 
his  landlord  and  attorns  by  the  payment  of  rent,  he  is  estopped 
from  denying  her  title. 

2.  Landlord  and  tenant — notice  to  quit.  Where  a  tenancy  from 
year  to  year  ends  in  March  a  notice  to  quit  served  the  preceding 
December  is  sufficient  notice. 

3.  Appeals  and  ebbobs— prcawmption  that  court  rejected  incom- 
petent evidence.  Where  a  case  is  tried  by  a  court  without  a  jury, 
if  there  is  sufficient  competent  evidence  to  sustain  the  findings  it  Is 
presumed  that  the  court  rejected  all  incompetent  evidence. 

4.  Landlord  and  tenant — when  relation  exists.  The  relation  of 
landlord  and  tenant  exists  between  a  tenant  and  the  widow  of  his 
deceased  landlord  who  owns  the  life  estate  in  the  premises  where 
such  tenant  recognizes  her  as  his  landlord  and  pays  rent  to  her. 

5.  Forcible  detainer — who  may  maintain.  Though  neither  the 
owner  of  a  life  estate  in  certain  premises  nor  a  sublessee  under 
her  have  ever  had  actual  possession,  the  sublessee  has  a  right  to 
demand  and  receive  possession  from  a  tenant  from  year  to  year  who 
has  been  in  continuous  possession  since  the  death  of  the  owner 
of  the  fee  and  such  sublessee  may  maintain  forcible  detainer  to 
obtain  possession. 
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appellee  John  B.  Jinkinson;  that  before  the  premises 
were  leased  to  appellee,  Mr.  Pritchett,  husband  of  Ida 
May  Pritchett,  verbally  notified  appellant,  **not  to 
make  arrangements  in  regard  to  the  tenancy,  beyond 
that  crop  he  was  putting  in,  he  was  then  plowing  for 
wheat,"  and  that  on  the  day  the  premises  were  leased 
to  appellee,  appellant  was  notified  that  the  premises 
had  been  leased,  to  which  he  did  not  reply. 

On  the  11th  day  of  December,  1911,  written  notice 
to  quit  and  deliver  up  possession  of  above  mentioned 
premises  was  served  upon  appellant,  by  Martha  H. 
Preuitt  and  Ida  May  Pritchett ;  that  on  the  9th  day  of 
March,  1912,  written  demand  for  possession  was  served 
by  above  named  parties  upon  appellant;  that  on  the 
30th  day  of  March,  1912,  written  demand  for  imme- 
diate possession  was  served  upon  appellant  by  appel- 
lee, John  B.  Jinkinson.  That  the  appellant  declined 
to  comply  with  either  the  notice  or  demands  aforesaid 
and  failed  to  deliver  up  possession  of  the  com  and 
pasture  lands,  and  suit  was  instituted  in  the  justice 
court,  to  recover  possession  of  the  said  premises  in 
controversy,  resulting  in  judgment  for  plaintiff,  from 
which  finding  an  appeal  was  taken  to  the  Circuit  Court, 
where  the  cause  was  tried  before  the  court  without  a 
jury,  and  the  court  gave  judgment  in  favor  of  the 
plaintiflF,  the  defendant  thereupon  perfected  his  ap- 
peal to  this  court. 

The  appellant  contends  that  the  sublessee  of  the 
heirs  of  a  deceased  owner,  neither  of  whom  have  been 
in  actual  possession  of  the  premises  in  controversy, 
cannot  maintain  an  action  of  forcible  detainer  for  the 
recovery  of  possession  of  such  premises,  against  the 
tenant  who  has  been  in  continuous  possession  since 
the  death  of  the  owner.  Under  section  2  of  the  For- 
cible Entry  and  Detainer  Act  (chapter  57,  Hurd's  Re- 
vised Statutes  of  Illinois,  1911),  provides:  **The  per- 
son entitled  to  the  possession  of  lands  or  tenements 
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Appellant  testified  that  the  original  landlord  Mr. 
Preuitt  wanted  him  to  take  his  farm,  except  the  house, 
a  little  cemetery  and  pasture  for  the  following  year, 
that  the  possession  of  the  wheat  land  for  the  fall  wheat 
would  be  given  the  1st  of  August  and  the  corn  and 
pasture  land  the  first  of  March.  We  quote  the  follow- 
ing from  his  testimony :  * '  Q.  Mr.  Owens,  in  the  neigh- 
borhood of  this  property  when  tenants  rent  land  for 
a  term  or  from  year  to  year  what  is  the  custom  with 
reference  to  when  the  lease  begins.  Court.  Taking 
the  farm  as  a  whole.  A.  Taking  the  farm  as  a  whole 
all  together?  Q.  No  what  is  the  custom  with  refer- 
ence to  when  possession  of  the  land  is  first  taken  or 
when  the  year  begins?  A.  When  the  year  begins? 
Q.  Yes.  A.  I  think  it  should  be  March  when  the 
year  begins  on  the  whole  farm — ^would  be  March,  first 
go  to  work  and  put  wheat  in  on  the  farm  that's  the 
first  thing  you  do  when  you  rent  a  farm,  you  are  never 
supposed  to  get  possession  until  spring  to  the  rest  of 
the  farm  and  a  farmer  always  sows  wheat  first  and 
wouldn't  sow  wheat  if  he  wasn't  expected  to  get  the 
com  land  in  the  spring,  that 's  the  way  we  always  rent 
in  the  neighborhood  I  live  for  twenty  years  and  never 
rent  any  other  way." 

Taking  the  appellant's  own  construction  of  the  ten- 
ancy the  lease  began  and  ended  in  March.  Under  the 
evidence  we  hold  that  the  notice  to  deliver  up  posses- 
sion served  upon  appellant  in  December  was  a  suflS- 
cient  notice. 

It  is  contended  that  the  court  erred  in  the  admission 
of  incompetent  evidence.  The  case  however  was  tried 
by  the  court  without  a  jury  and  in  such  case  if  there 
is  competent  evidence  to  sustain  the  findings  it  will  be 
presumed  the  court  rejected  all  incompetent  evidence. 
Ranson  v.  Ranson,  115  111.  App.  1;  Merchants'  Desp. 
Transp.  Co.  v.  Joesting,  89  HI.  152. 

We  hold  that  the  relation  of  landlord  and  tenant 
existed  between  Mrs.  Preuitt  and  appellant.  That  the 
lease  from  Mrs.  Preuitt  to  Ida  May  Pritchett  and  the 
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sublease  from  Ida  May  Pritchett,  to  appellee,  gave  ap- 
pellee the  right  to  demand  and  receive  possession  of 
the  premises  and  possession  was  refused  him,  he  could 
maintain  forcible  detainer  to  obtain  possession. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 


Henrietta  Boloff,  Administratrix,  Appellee,  y.  Luer 
Bros.  Packing  &  lee  Company,  Appellant. 

L  Nboijgenci — material  questions  on  vital  issues  all  for  jury. 
Where  plaintiff's  intestate,  while  engaged  in  painting  the  inside  of 
a  padcing  plant,  tripped  on  an  iron  plate,  and  was  in  consequence 
caught  by  a  fly  wheel  in  a  crank  pit  and  killed,  the  questions  as 
to  negligence  in  faulty  construction  of  the  machinery,  in  failure 
properly  to  guard  or  light  the  same,  or  in  protecting  persons  right- 
fully coming  in  contact  therewith,  the  acquaintance  of  deceased 
with  the  danger  In  connection  with  such  machinery,  and  assumption 
of  risk  and  contributing  negligence  on  his  part,  are  all  for  the  Jury, 
and  this  court  wUl  not  say,  there  being  no  case  of  hasardous  em- 
payment,  and  no  errors  appearing  in  the  record,  where  the  employ* 
ment  of  deceased  did  not  require  him  to  be  near  the  engine,  and 
where  all  reasonable  minds  would  not  come  to  the  conclusion  that 
deceased  was  guilty  of  contributory  negligence,  that  a  verdict  and 
Judgment  under  a  count,  charging  faulty  construction  is  error. 

2.  IfASTSB  AND  BKSVAKT — obvious  danger,  A  servant  is  regarded 
as  voluntarily  Incurring  the  risk  resulting  from  the  use  of  defective 
madiinery  if  the  defects  are  as  well  known  to  him  as  to  the  master. 

3.  CoNTBiBUTOBT  NiGLiOENGE — obvious  danger.  To  see  the  struc- 
ture of  machinery  is  equivalent  to  knowledge  of  its  dangers  to  a 
person  of  ordinary  intelligence. 

4.  Pbactick — directing  verdict.  If  the  evidence,  introduced  by 
plaintiff,  when  taken  to  be  true,  together  with  all  its  legitimate 
inferences,  tends  to  support  the  cause  of  action,  the  case  should  be 
submitted  to  the  jury. 

McBbide,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louis  Bebnbeuixb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1012.  Affirmed.  Opinion  filed  April  23,  1913.  Re- 
hearing denied  May  29,  1913. 
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Wise,  Kj:efe  &  Wheeleb,  for  appellant. 

Mebbitt  U.  Hayden  and  C.  H.  Bubton,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  appellee  as  administratrix 
of  the  estate  of  her  deceased  husband,  William  J. 
Roloff,  against  appellant  to  recover  damages  for  al- 
leged negligence  resulting  in  the  death  of  her  intestate. 

The  accident  which  resulted  in  the  death  of  William 
J.  Roloff,  occurred  on  the  seventh  day  of  May,  1908. 
At  that  time  the  deceased  was  employed  by  the  ap- 
pellant to  paint  and  whitewash  the  interior  walls  and 
ceilings  of  its  packing  and  ice  manufacturing  plant 
in  the  city  of  Alton.  He  had  been  so  engaged  for 
about  three  or  four  months  prior  to  his  death.  Appel- 
lant's plant  is  quite  extensive,  having  a  number  of 
departments.  Among  the  departments  is  one  for  ma- 
chinery and  this  is  divided  into  what  is  designated  by 
the  witnesses  in  the  case  as  the  old  engine  room  and 
the  new  engine  room.  The  size  of  the  old  engine  room 
is  about  thirty  feet  long  by  thirty  feet  wide,  and  the 
new  engine  room  is  about  sixty  feet  long  and  thirty 
feet  wide.  Immediately  before  the  accident  the  de- 
ceased was  taking  down  and  removing  a  scaffold  upon 
which  he  had  been  whitewashing  the  ceiling  of  ap- 
pellant's old  engine  room.  He  had  removed  two 
planks  of  this  platform  and  had  placed  them  on  the 
stairway  at  the  north  end  of  the  engine  room  pre- 
paratory to  taking  them  to  the  second  story,  and  the 
third  plank  lying  on  the  granitoid  floor  at  a  large  six- 
teen foot  doorway  connecting  the  old  and  the  new 
engine  rooms.  In  the  new  engine  room  is  what  is 
called  a  Ball  ice  machine.  The  engine  was  about 
twenty  feet  long  extending  north  and  south.  The 
fourteen  foot  fly  wheel  was  located  between  the  engine 
and  the  eist  portion  of  the  ice  machine.  The  crank 
shaft  operated  on  the  west  of  the  fly  wheel  and  directly 
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lant  prosecutes  this  appeal  and  again  urges  reversal 
of  the  judgment  of  the  trial  court. 

Appellant  insists  that  the  evidence  in  this  case  is 
wholly  insufficient  to  warrant  the  verdict  and  uphold 
the  judgment  against  it.  There  was  no  proofs  even 
tending  to  support  the  allegations  of  the  third  and 
fourth  counts  in  the  declaration.  The  third  count 
charging  that  appellant  failed  to  furnish  deceased 
with  sufficient  help  to  remove  the  scaffolding  fails 
because  the  evidence  does  not  show  that  any  help  was 
needed,  requested  or  required.  The  fourth  count 
charging  that  the  deceased  was  ordered  and  directed 
by  one  of  the  officers  of  the  appellant  to  carry  the 
planks  fails  for  want  of  evidence  to  show  that  any 
order  was  given  through  any  officer  or  any  one  author- 
ized to  give  orders  and  directions  for  the  appellant. 

Whether  it  was  negligence  on  the  part  of  appellant 
to  fail  to  protect  people  rightfully  passing  near  to  the 
crank  shaft,  from  coining  in  contact  therewith  and 
being  injured  was  a  question  to  be  submitted  to  the 
jury. 

Was .  it  negligence  in  appellant  in  having  such  a 
construction  at  that  place  where  dangerous  machinery 
was  operated!  Under  the  rule  that  where  the  evi- 
dence fairly  tends  to  support  the  allegations  of  the 
declaration  the  court  is  required  to  submit  the  case 
to  the  jury  to  determine  the  fact. 

The  first  count  must  be  held  to  have  been  sustained 
by  the  evidence  unless  the  court  can  say  that  the  ver- 
dict of  the  jury  is  so  manifestly  against  the  weight  of 
the  evidence  that  all  reasonable  minds  would  reach  the 
conclusion  that  it  was  so,  this  court  would  not  be 
authorized  to  interfere  with  the  verdict  and  judgment. 
There  was  also  evidence  tending  to  show  that  there 
was  an  insufficient  lighting  of  the  engine  room  as 
charged  in  the  second  count  of  the  declaration.  Here 
there  was  quite  a  conflict  in  the  evidence.  Witnesses 
for  appellee  gave  sufficient  testimony  to  show  a  failure 
to  have  the  engine  room  properly  lighted,  if  their 
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These  were  the  very  material  questions  which  were 
presented  to  the  jury  and  the  answer  to  which  the  jury 
gave  adversely  to  the  contention  of  appellant.  This 
court  cannot  say  as  a  matter  of  law  when  all  of  the 
evidence  is  considered  that  the  deceased  was  familiar 
with  the  location  of  the  bed  plate. 

Counsel  for  appellant  insist  that  this  case  should  be 
reversed  for  the  reason  that  the  deceased  knew  of  the 
location  of  the  engine  or  at  least  had  an  opportunity 
to  know  of  it,  and  that  he  assumed  the  risk  which  might 
result  from  the  particular  construction  of  the  engine 
base. 

A  number  of  cases  are  cited  by  appellant  where  the 
doctrine  of  assumed  risk  is  discussed.  Among  them 
is  the  case  of  Chicago  &  E.  I.  R.  Co,  v.  Geary,  110  111. 
383,  where  the  court  said :  *  *  The  rule  is,  as  contended 
by  counsel  for  appellant,  namely,  where  an  employe, 
after  having  the  opportunity  to  become  acquainted 
with  the  risks  of  his  situation,  accepts  them,  he  cannot 
complain  if  he  is  subsequently  injured  by  such  ex- 
posure. One  may,  if  he  chooses,  contract  to  take  the 
risks  of  a  known  danger."  Another  case  cited  was 
that  of  Chicago  Drop  Forge  £  Foundry  Co.  v.  Van  Dam, 
149  111.  337,  where  it  was  said:  **As  a  general  rule, 
the  servant  will  be  regarded  as  voluntarily  incurring 
the  risk  resulting  from  the  use  of  defective  machinery, 
if  its  defects  are  as  well  known  to  him  as  to  the 
master. ' ' 

The  case  at  bar  however  is  easily  distinguished  from 
the  cases  cited,  since  it  appears  from  the  evidence 
that  the  deceased  was  not  employed  to  work  with  or 
near  to  the  engine  and  crank  pit.  His  employment 
did  not  require  him  to  be  near  the  engine.  There  is 
no  contention  of  defective  machinery.  It  is  not  a  case 
of  hazardous  emplojonent.  The  contention  of  appel- 
lee is  grounded  on  the  faulty  construction  of  the  base 
plate  in  not  being  of  sufficient  height  to  serve  as  a 
guard  rail  for  the  protection  of  persons  passing  along 
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Albert  C.  Clark,  Appellee,  y.  American  Bridge  Com- 
pany of  New  York,  Appellant. 

L  Release — effect,  A  release  signed  by  an  employe  injured,  in 
full  settlement  of  his  claim,  with  full  mental  capacity  to  understand 
the  nature  of  the  transaction  and  what  he  is  doing,  bars  his  action 
and  a  verdict  for  defendant  should  be  directed. 

2.  Release — validity.  Evidence  held  to  show  that  a  release  was 
valid. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Mortimer 
Millard,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Reversed  and  remanded.    Opinion  filed  April  23,  1913. 

Wise,  Keefb  &  Wheeleb  and  William  Bete,  for 
appellant;  Knapp  &  Campbell,  of  counsel. 

F.  C.  Smith,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  by  appellee,  Albert 
C.  Clark,  against  the  appellant,  The  American  Bridge 
Company  of  New  York,  to  recover  damages  for  an 
injury  received  by  him  on  January  5,  1912,  while  in 
the  employ  of  the  appellant. 

The  declaration  consisted  of  one  count  alleging  that 
the  plaintiff  was  in  defendant's  employ  in  the  capacity 
of  switchman ;  that  his  duties  required  him  to  ride  on 
a  certain  locomotive  engine;  that  the  defendant  neg- 
ligently had  provided  an  engineer  to  operate  said 
locomotive  engine  who  was  inexperienced  and  incom- 
petent for  that  kind  of  service ;  that  the  plaintiff  had 
complained  to  the  master  mechanic  who  had  control 
of  the  said  engineer  that  said  engineer  was  inex- 
perienced and  incompetent  and  plaintiff  was  ordered 
by  said  master  mechanic  to  continue  at  his  work  and 
that  said  master  mechanic  promised  to  make  a  change 
of  engineers ;  that  pursuant  to  said  order  and  in  pur- 
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where  he  was  going ;  he  gave  the  signal  to  the  engineer 
to  go  north  along  the  inbound  track.  Going  north 
along  the  inbound  track  was  against  the  current  of 
the  traffic;  the  engine  should  be  under  control  so  that 
it  could  be  stopped  by  the  engineer  within  half  the 
distance  of  the  vision  of  the  engineer  on  the  track  or 
that  the  engine  should  be  flagged  by  a  switchman  pre- 
ceding the  engine  so  that  warning  could  be  given  in 
time  to  avoid  danger.  At  the  direction  of  plaintiff 
the  engine  started  about  1,000  feet  from  the  cross 
over;  it  was  backing  up;  plaintiff  was  on  the  head 
footboard  of  the  engine.  The  engine  attained  a  speed 
of  from  ten  to  twelve  miles  an  hour  until  some  dis- 
tance from  the  cross  over  when  the  speed  of  the  en- 
gine was  slackened  by  the  engineer.  When  about  one 
hundred  feet  from  the  cross  over,  the  engine  being 
still  on  the  inbound  track,  plaintiff  says  he  gave  the  sig- 
nal to  cross  over,  which  signal  was  a  wave  of  the  hand. 
In  order  for  the  train  to  cross  over  from  the  in- 
bound to  the  outbound  track  it  was  necessary  to 
switch  at  the  cross  over  at  its  connection  with  the 
inbound  track.  To  do  this  it  was  necessary  for  the 
engine  to  stop  so  that  the  plaintiff  could  get  off  and 
throw  the  switch.  The  signal  which  was  given  by  the 
plaintiff,  was  the  wave  of  the  hand,  which  was  the  sig- 
nal to  cross  over.  Immediately  thereafter  the  speed 
of  the  engine  was  increased  again  to  about  ten  or 
twelve  miles  an  hour.  About  one  hundred  feet  to  the 
north  of  the  cross  over  and  some  two  hundred  feet 
from  where  the  plaintiff  says  he  gave  the  signal  to 
engineer,  the  in  and  outbound  tracks  were  covered 
with  smoke,  steam  and  a  heavy  fog,  which  came  from 
the  rolling  mills  operating  just  west  of  the  tracks. 
The  engine  was  running  at  about  ten  or  twelve  miles 
an  hour  through  the  smoke,  steam  and  fog  on  the 
inbound  track. 

The  evidence  shows  that  the  atmospheric  conditions 
were  so  dense  that  a  man  could  not  see  his  hand  be- 
fore his  face.    The  engine  continued  to  run  about  nine 
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hundred  feet  where  it  collided  with  an  engine  of  the 
Sonthem  railroad  which  had  been  coming  south  on 
the  inbound  track,  but  was  then  stationary,  a  little 
distance  south  of  the  crossings  of  the  Southern  and 
Illinois  tracks.  The  evidence  shows  that  the  plaintiff 
was  standing  on  the  footboard  of  the  engine  and  was 
thrown  against  the  engine  by  the  impact  of  the  col- 
lision and  so  received  the  injury  complained  of.  The 
plaintiff  says  that  before  the  collision  he  tried  to  at- 
tract the  attention  of  the  engineer  by  hallooing  at 
him,  but  was  unable  to  do  so ;  that  he  was  endeavoring 
to  notify  the  engineer  to  stop. 

The  injury  to  plaintiff  occurred  on  January  5th. 
The  evidence  shows  that  he  was  taken  to  the  hospital 
where  he  remained  for  a  few  weeks.  While  in  the 
hospital  the  wages  which  plaintiff  had  earned  prior  to 
the  accident,  including  the  first  week  in  January,  were 
paid  to  him  by  the  time  keeper  of  the  defendant. 

The  injuries  to  plaintiff  consisted  of  blackened  eyes, 
an  injury  in  the  back  of  the  head,  two  teeth  knocked 
out,  rib  broken,  and  a  shoulder  out  of  place.  He  re- 
turned to  work  as  switchman  on  the  20th  of  March. 

The  evidence  concerning  the  alleged  negligence  of 
the  defendant  on  account  of  the  incompetency  of  the 
engineer  is  conflicting.  In  view  of  the  opinion  we 
have  on  another  question  presented  by  this  record 
and  which  we  deem  decisive  of  the  case,  we  will  not 
enter  upon  a  discussion  as  to  the  sufficiency  of  the 
evidence  which  is  claimed  to  show  the  negligence  of 
the  defendant.  The  question  referred  to  arises  on 
the  validity  of  the  release  signed  by  the  plaintiff  on  the 
14th  day  of  February,  1912,  and  which  was  put  in  evi- 
dence by  the  defendant.  The  plaintiff  does  not  deny 
the  execution  of  the  release. 

The  release  is  as  follows: 

"The  undersigned  having  sustained  certain  injuries 
by  reason  of  an  accident,  in  which  he  received  a  con- 
tused and  lacerated  wound  at  the  base  of  the  skull,  a 
badly  contused  jaw,  lacerated  right  ear,  fracture  of  the 
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fourth  rib  and  a  badly  contused  right  shoulder  and  back, 
over  Scapula,  which  occurred  on  or  about  January 
5th,  1912,  at  Municipal  Bridge,  St.  Louis,  Mo.,  hereby 
offers  to  accept  Seventy-five  and  08/100  ($75.08) 
Dollars,  in  full  satisfaction  of  all  damages  sustained 
or  hereafter  to  be  suffered  directly  or  indirectly  by 
reason  of  such  injuries. 

In  consideration  of  the  sum  of  Seventy-five  and 
08/100  ($75.08)  Dollars,  to  the  undersigned  in  hand 
paid  by  or  on  behalf  of  American  Bridge  Co.  of  New 
York,  the  receipt  whereof  is  hereby  acknowledged,  the 
undersigned,  for  himself,  his  heirs,"  executors  and 
administrator,  does  hereby  release  and  forever  dis- 
charge said  Company,  its  successors  and  assigns,  and 
all  persons  and  corporations  whomsoever,  from  all 
claims  and  demands  and  all  damages,  whatsoever 
sustained  or  hereafter  suffered,  directly  or  indirectly 
by  reason  of  injuries  received  in  the  casualty  above 
referred  to,  or  in  any  manner  growing  out  of  same; 
and  hereby  acknowledge  full  satisfaction  for  all  dam- 
ages sustained  or  suffered  in  the  premises. 

In  Witness  Whereof,  the  undersigned  has  hereunto 
set  his  hand  and  seal  the  14th  day  of  February,  in 
the  year  1912. 

Signed,  sealed  and  delivered  in  the  presence  of 

S.  T.  Jackson  A.  C.  Claek  (L.  S.) 

Wm.  F.  Davis 

Chas.  Hahn.'* 

The  testimony  of  the  plaintiff  concerning  the  re- 
lease is  that  Jackson,  Davis,  and  Hahn  came  together, 
to  his  house  on  the  day  the  release  was  signed;  that 
he  let  them  in  the  front  room,  where  they  sat  down 
and  talked  with  him  about  how  he  was  getting  along; 
that  Mr.  Hahn  said  to  him,  **Mr.  Clark,  I  fetched 
you  some  money,"  and  he  handed  me  the  check.  I 
said,  **I  need  it  bad.  I  am  glad  to  get  if  ''Now,*' 
he  said,  ''sign  for  it  and  we  will  be  going,**  and  he 
pulled  out  a  paper  and  handed  it  to  me.  I  put  on 
my  glasses  and  tried  to  read  it.    I  looked  at  it  fof 
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Q.  And  when  you  was  able  to  go  to  work,  was  that 
the  end  of  the  trouble? 

A.    Yes,  sir. 

Q.    And  you  so  understood  it? 

A.    Yes,  sir. 

Q.  So  that  when  these  men  came  out  and  presented 
the  paper  you  understood  that  because  you  got  hurt 
and  in  settlement  of  it  you  got  fifty-five  per  cent,  of 
your  wages  until  you  were  able  to  go  back  to  work? 

A.  Until  I  was  able  to  go  back  to  my  usual  voca- 
tion. 

Q.  There  was  not  anything  said  about  * 'Usual;'* — 
until  you  was  able  to  go  back  to  work. 

A.    My  work  was  switchman. 

Q.  I  am  asking  you  what  was  said  or  not.  That 
was  said,  until  you  could  go  back  to  work? 

A.    Yes,  sir. 

Q.  Mr.  Clark,  before  you  were  given  that  seventy- 
five  dollars  and  eight  cents,  isn't  it  true  that  they 
first  requested  you  to  be  examined  by  a  doctor? 

A.    Yes,  sir. 

Q.    Didn't  you  go  to  St.  Louis  to  see  Mr.  Madison? 

A.  No,  I  didn't  go  there  to  see  him.  They  took 
me  up  to  see  him.  I  was  under  Dr.  Little's  charge 
all  the  time.  Dr.  Little  told  me  that  he  thought  by 
the  first  of  March  I  would  be  able  to  take  my  job 
again;  and  that  seventy-five  dollars  and  eight  cents 
was  fifty-five  per  cent,  of  the  wages  up  to  the  first 
day  of  March. 

Q.  And  you  understood  now  in  taking  this  seventy- 
five  dollars  and  eight  cents  that  that  was  fifty-five  per 
cent  of  your  wages  whenever  you  could  go  to  work 
again.  You  had  no  other  claim  against  the  company — 
you  understood? 

A.  No  sir.  I  understood  I  was  to  get  fif^-five 
per  cent  of  my  wages  until  I  was  able  to  go  to  work 
and  I  am  not  able  to  go  yet. 

Q.    I  want  your  understanding  about  it.    When 
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Wm.  F.  Davis  testified  he  was  in  the  employ  of  the 
American  Bridge  Company,  in  the  shipment  of  ma- 
terial ;  *  *  that  he  went  with  Mr.  Hahn  and  Mr.  Jackson 
out  to  the  plaintiff's  home;  that  he  saw  a  standard 
form  of  release  shown  Mr.  Clark  there  at  the  time 
and  also  a  check;  Mr.  Hahn  told  the  plaintiff  that  he 
had  a  release ;  this  release  was  handed  to  Mr.  Clark ; 
Mr.  Hahn  told  Mr.  Clark  he  would  read  it  to  him  if 
he  could  not  read.  Mr.  Clark  took  the  release,  how- 
ever, walked  to  the  west  side  of  the  room,  took  a 
pair  of  glasses  either  from  the  mantel  or  small  table. 
He  sat  down  in  the  middle  of  the  room  and  looked  at 
the  paper."  '* Whether  he  read  it  or  not  I  can't  say. 
He  certainly  was  in  a  position  of  a  man  reading. 
After  looking  for  a  few  minutes,  Mr.  Clark  asked  for 
a  pencil  and  signed  it.  Then  Mr.  Hahn  gave  him  the 
check  attached  to  the  release."  ''We  were  there  I 
should  say  forty-five  or  fifty  minutes.  During  that 
time  we  had  considerable  conversation  before  the  re- 
lease was  handed  to  him  regarding  the  work  at  the 
bridge,  the  accident,  and  one  thing  and  another  about 
the  working  down  in  the  yards."  ''That  the  plaintiff 
said  he  thought  he  would  be  back  to  work  but  did  not 
think  he  would  be  back  to  work  by  the  first  of  March ; 
he  seemed  to  think  it  would  take  a  week  or  so  longer. 
There  was  nothing  done  there  at  the  4ime  to  induce 
Mr.  Clark  to  sign  the  release." 

On  cross-examination  the  witness  Davis  said,  "Mr. 
Hahn  requested  him  to  go  out  to  the  plaintiff's.  I 
understood  Mr.  Jackson  was  going.  We  had  the  same 
office.  The  check  was  filled  out  at  Hahn's  office  and 
the  signatures  were  put  in  at  Clark's  residence.  I 
had  never  been  at  Clark's  house  before.  The  only 
reason  I  went  was  to  be  a  witness.  The  $75,  in  pay- 
ment of  the  release  came  from  the  casualty  depart- 
ment of  the  bridge  company.  It  is  paid  any  employe 
that  is  injured  and  is  not  able  to  work  for  the  first 
ten  days;  they  pay  fifty  per  cent,  and  five  per  cent, 
for  each  child  under  sixteen  until  they  are  able  to  go 
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A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that  when  he  told  you  he  could 
not  read  it  you  told  him  it  was  all  right,  to  just  put 
his  name  down  there! 

A.    No,  sir. 

Q.    Did  anybody  tell  him  thatt 

A.    No,  sir/' 

We  have  set  out  at  considerable  length  the  testi- 
mony of  the  witnesses  concerning  what  transpired  at 
the  plaintiff's  home  at  the  time  he  signed  the  release. 
If  the  appellee  was  mentally  capable  of  knowing  and 
understanding  what  he  was  doing  and  did  know  he 
signed  a  release,  then  such  release  cannot  be  im- 
peached in  this  action.  In  such  case  before  an  action 
at  law  could  be  prosecuted  resort  would  have  to  be 
had  to  a  court  of  equity  to  impeach  or  set  aside  the 
release.  If  the  evidence  was  sufficient  to  show  the 
appellee  was  mentally  incompetent  to  know  or  under- 
stand what  he  was  doing  or  that  he  was  deceived  or 
tricked  into  signing  the  release  when  he  thought  he 
was  signing  something  else,  then  such  facts  could  be 
shown  in  an  action  of  this  kind  and  the  release  would 
not  be  a  bar.  Turner  v.  Consumers*  Coal  Co.,  254  111. 
187.  See  also  Papke  v.  Hammond  Co.,  192  111.  631, 
and  cases  there  referred  to. 

The  evidence  in  this  case  wholly  fails  to  show  that 
there  was  any  attempt  on  the  part  of  Hahn,  Davis  and 
Jackson  to  misrepresent  the  nature  and  the  character 
of  the  instrument  or  that  any  trick  or  deception  was 
resorted,  to  to  obtain  the  signature  of  the  appellee  to 
the  release  under  the  belief  that  it  was  something 
other  or  different.  Counsel  for  the  appellee  make  no 
claim  whatever  that  appellee  was  incompetent  to  know 
and  understand  the  meaning  of  the  paper  he  signed, 
nor  is  it  claimed  that  he  did  not  sign  the  release  volun- 
tarily and  willingly.  We  think  the  testimony  of  the 
appellee  himself  shows  conclusively  that  he  signed  the 
paper  in  full  settlement  of  any  claim  he  had  against 
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Peter  J.  Kennedy,  Appellee,  y.  Alton,  Granite  &  St. 
Louis  Traction  Company,  Appellant. 

L  Intebubban  bailboads — injurie$  at  cro$$ing$.  A  Judgment  in 
favor  of  plaintiff  for  damages  to  his  team  and  wagon  fr<Hn  a  col- 
lision with  defendant's  Interurhan  car  is  reversed  without  remand- 
ing where  the  evidence  shows  that  plaintiffs  agent  in  driving  upon 
the  tracks  was  guilty  of  negligence  which  contributed  to  the  in- 
Jury. 

2.  Negligence — fnaater  charged  toith  negligence  of  iervant. 
Where  plaintiff  sues  to  recover  for  injury  to  his  team  and  wagon, 
the  negligence  of  the  driver,  plaintiff's  servant,  is  the  negligence  of 
plaintiff. 

Appeal  from  the  Circuit  Court  of  Alton;  the  Hon.  Jaices  B. 
DuNNEOAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed  April  23, 
1913. 

Williamson,  Bubboughs  &  Btdeb,  for  appellant. 
John  J.  Bbenhoi/t,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  appellee  against  appellant, 
to  recover  damages  for  an  alleged  injury  to  a  wagon 
and  the  killing  of  a  team  of  horses  in  a  collision  with 
the  appellant's  interurban  electric  car  on  February  22, 
1911,  in  Alton,  Illinois,  at  a  crossing  where  Indiana 
avenue  intersects  Milton  road  and  appellant's  right 
of  way. 

The  case  was  tried  by  a  jury  and  resulted  in  a  ver- 
dict for  $350  in  favor  of  the  plaintiff,  and  the  court 
having  overruled  defendant's  motion  for  a  new  trial, 
entered  judgment  on  the  verdict,  to  reverse  which  the 
defendant  prosecutes  this  appieal. 

In  order  to  maintain  his  case  the  plaintiff  under 
the  pleadings  is  required  to  establish  by  the  evidence 
two  material  averments  of  his  declaration,  viz.,  the 
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mediately  before  he  drove  on  to  the  tracks  is,  *'I 
opened  both  doors  of  the  wagon  and  looked  out.  I 
looked  east  and  saw  nothing  and  I  looked  west  and 
saw  a  freight  standing  about  three  blocks  toward 
Alton.  I  had  my  team  under  control,  driving  very 
slowly,  and  seen  nothing  and  heard  nothing — ^imtil  my 
team  reared  on  the  track  and  just  as  I  got  on  the 
track  the  car  blew  a  whistle.  In  looking  eastward  I 
could  see  about  three  blocks.^' 

The  testimony  of  three  witnesses,  who  were  stand- 
ing at  the  crossing  waiting  for  the  car  to  pass,  is,  that 
they  saw  the  driver  as  he  was  approaching  the  crossing 
before  he  turned  south  to  cross  the  track  and  fearing 
he  would  attempt  to  cross  in  front  of  the  car  they 
sought  to  attract  his  attention  by  waving  their  arms 
and  hallooing  to  him;  that  at  that  time  the  car  was 
nearing  the  crossing  and  plainly  seen  by  them;  that 
they  did  not  see  the  driver  open  the  doors  of  the  wagon 
or  look  out;  that  he  did  not  check  his  team  at  their 
warning;  that  they  were  not  over  thirty  feet  from  the 
team  at  the  time  they  gave  a  signal  to  him.  Some  of 
the  witnesses  testified  on  behalf  of  the  plaintiff  that 
they  saw  the  accident  and  did  not  see  the  three  wit- 
nesses above  referred  to,  at  the  crossing,  nor  did  they 
hear  any  one  shout  to  the  driver  as  he  started  to  cross 
the  tracks. 

The  conductor  and  motorman  who  were  on  the  car 
at  the  time  testified  they  saw  the  driver  going  along 
the  road  parallel  to  their  railroad  tracks  about  the 
time  they  left  the  car  sheds  which  are  some  1,400 
feet  east  of  Indiana  avenue.  The  motorman  says  that 
as  the  car  approached  to  within  twenty  or  twenty-five 
feet  of  the  crossing  the  driver  of  the  wagon  suddenly 
turned  his  team  south  off  of  Milton  road  or  straight 
on  to  the  tracks  and  at  once  the  collision  took  place. 

The  foregoing  statements  of  facts  contain  substan- 
tially all  the  evidence  that  bears  on  the  question  of 
due  care  or  the  want  of  due  care. 
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Sarab  Mygatt,  Administratrix,  Appellee,  y.  Southern 
Coal  &  Mining  Company,  Appellant. 

L  Statutes — construction.  Where  there  is  no  equivocation  in  a 
statute,  it  is  enforced  as  written. 

2.  Statutes — construction  uHth  reference  to  common  law.  A  stat- 
ute is  not  to  be  construed  as  changing  the  common  law  beyond  its 
expressly  declared  terms. 

3.  Mines  and  minebs — act  of  1911,  The  miner's  act  as  revised 
in  1911  by  leaving  out  the  words  "or  other  unsafe  conditions"  does 
away  with  the  necessity  of  the  mine  examiner  observing  and  re« 
porting  on  dangerous  conditions  not  specifically  enumerated. 

4.  Statutes — construction.  The  enumeration  of  particulars  ex- 
cludes generals,  in  the  construction  of  a  statute. 

5.  Mines  and  miners — where  miner  is  killed  hy  break  in  the 
face  of  the  coal.  In  an  action  for  the  death  of  plaintiff's  intestate, 
a  miner,  who  was  killed,  while  engaged  in  undercutting  the  face  of 
the  coal,  by  a  large  lump  falling  on  him,  defendant,  the  mining 
company,  is  not  liable  since,  under  the  miner's  act  as  amended  in 
1911,  a  crack  in  the  face  of  the  coal  is  not  required  to  be  marked 
by  the  mine  examiner. 

6.  Mines  and  uiTiEns-— assumed  risk,  A  judgment  under  com- 
mon-law counts  for  the  death  of  plaintiff's  intestate  cannot  be  sus- 
tained where  intestate  was  an  experienced  miner  and  could  have  dis- 
covered the  crack  in  the  face  of  the  coal  which  caused  the  accident. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Geobge  a.  Ceow,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1912.  Reversed  with  finding  of  facts.  Opinion  filed  April 
23,  1913. 

Kbambb,  Kramer  &  CAMPBEiiL,  for  appellant. 
Webb  &  Webb,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  issues  to  be  tried  in  this  case  were  formed  on 
two  statutory  counts  and  two  common  law  counts. 
On  September  13,  1911,  appellee's  intestate,  John  T. 
Mygatt,  was  working  as  a  miner  for  the  appellant,  the 
Southern  Coal  and  Mining  Company,  and  was  on  said 
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of  the  same  in  a  book  kept  for  that  purpose  before 
the  miners  were  permitted  to  enter  the  mine  on  said 
day  for  work.  By  means  whereof  plaintiff's  intestate, 
John  T.  Mygatt,  who  was  then  in  the  employ  of  the 
defendant  was  permitted  to  enter  said  room  to  assist 
in  the  undercutting  of  the  coal,  and  while  in  said 
condition  and  while  so  engaged  a  lot  of  cracked, 
broken,  insecure  and  loose  coal  fell  down  and  upon 
him  and  so  injured  him  that  he  afterwards  died  of 
said  injury.''  The  first  common  law  count  charges 
substantially  that  as  a  result  of  prior  mining  there 
existed  and  remained  in  the  face  of  the  coal  a  lot  of 
loose,  cracked,  broken  and  insecure  coal,  which  was 
liable  to  fall  and  injure  the  servants  of  defendants 
if  undercut  by  the  machine  while  in  such  condition, 
of  which  the  defendant  knew  or  could  have  known  by 
an  examination  of  due  care;  that  deceased  was  suf- 
fered, permitted  and  allowed  by  the  defendant  to  enter 
said  room  and  mine  coal  therein  by  undercutting  the 
same  with  a  mining  machine  while  the  coal  remained 
cracked,  broken  and  insecure  without  notice  or  means 
of  knowledge  of  said  condition.  The  second  common 
law  count  sets  forth  the  negligence  in  substantially 
the  same  language  as  the  first  common  law  count. 

To  the  declaration  the  defendant  plead  not  guilty, 
and  a  trial  by  jury  was  had,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff  for  $5,000,  to  which 
exceptions  were  duly  entered  by  the  defendant,  and  a 
motion  for  new  trial  being  overruled  the  defendant 
prosecutes  this  appeal  and  asks  a  reversal  of  the  judg- 
ment of  the  trial  court. 

Appellant  contends  there  can  be  no  recovery  in  this 
case  under  the  statutory  counts  because  there  is  no 
duty  under  the  statute  requiring  the  mine  examiner 
to  examine  the  face  of  the  coal  in  the  mine  and  to 
report  the  condition  thereof.  This  presents  the  ques- 
tion as  to  what  was  the  effect  of  the  revision  of  the 
mining  law  by  the  legislature  of  1911.    The  Act  of 
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there  are  recent  falle  or  dangerous  roofs  or  danger- 
ous obstructions,  to  place  a  conspicuous  mark  or  sign 
thereat  as  notice  to  all  men  to  keep  out,  and  in  the 
accumulation  of  gas  to  place  at  least  two  conspicuous 
obstructions  across  the  roadway  not  less  than  20  feet 
apart,  one  of  which  shall  be  outside  of  the  last  open 
cross  cut. 

7.  Upon  completing  his  examination  to  make  a 
daily  report  of  the  same  in  a  book  kept  for  that  pur- 
pose for  the  information  of  the  company  and  the 
inspection  of  persons  interested.  This  report  shall 
be  made  each  morning  before  the  miners  are  per- 
mitted to  enter  the  mine. 

8.  To  take  into  his  possession  the  entrance  checks 
of  all  men  whose  working  places  have  been  shown  by 
his  examination  record  to  be  dangerous,  and  hand 
such  entrance  checks  to  the  mine  manager  before  the 
men  are  permitted  to  enter  the  mine  in  the  morning.*' 

An  inspection  of  the  two  acts  above  set  forth  will 
disclose  the  fact  that  the  words,  **or  other  unsafe 
conditions ' '  and  *  *  any  other  unsafe  conditions, ' '  which 
appear  in  the  Act  of  1907  were  omitted  in  the  Revision 
of  1911.  It  is  contended  by  appellant  that  the  omis- 
sion of  such  expressions  made  it  clear  that  the  mine 
examiner  was  not  thereafter  required  to  make  an 
examination  of  the  face  of  the  coal.  The  language 
omitted  in  the  revision  had  been  repeatedly  construed 
by  the  courts  as  applicable  to  certain  conditions  in 
mines  among  which  was  the  unsafe  condition  foimd 
at  the  face  of  the  coal.  It  would  be  unreasonable  to 
suppose  the  legislature  did  not  intend  to  change  the 
operation  of  the  law  when  they  left  out  this  language. 
It  was  no  oversight.  Many  controversies  had  been 
waged  over  this  particular  wording  of  the  statute  as 
shown  by  the  decisions  of  our  courts  of  review,  and 
we  can  draw  no  other  conclusion  from  its  absence  in 
the  new  law  than  that  the  mine  examiner  was  not  to 
be  thereafter  required  to  inspect  and  mark  places  that 
had  under  the  Act  of  1907  been  held  necessary  be- 
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is  about  nine  feet  long  and  three  feet  wide  and  is 
placed  near  the  face  of  the  coal  at  the  left  hand  rib 
of  the  room  and  parallel  with  the  rib.  That  the 
operator  places  the  machine  upon  this  board  and 
starts  to  undercut  the  coal.  The  operator  guides  the 
bit  in  such  a  manner  that  when  he  has  reached  the  back 
end  of  the  undercutting  the  undercutting  is  at  the 
floor  of  the  room.  The  undercutting  extends  about 
five  feet  back  from  the  face  of  the  coal  and  under  the 
same,  and  each  board  is  run,  without  moving  the  ma- 
chine from  the  board.  A  board  is  completed  when  the 
coal  is  undercut  for  a  distance  of  four  and  one-half  to 
five  feet  from  rib  to  rib  and  about  five  feet  in  depth 
back  from  the  face  of  the  coal.  The  pressure  of  the 
air  on  the  bit  to  force  it  forward  is  very  great. 

In  undercutting  the  evidence  shows  that  a  large 
amount  of  slack  and  ground  up  coal  is  thrown  out, 
and  one  of  the  machine  rimners  stands  at  the  left  of 
the  machine  with  a  shovel  and  throws  back  this  ground 
up  coal  as  it  comes  from  the  machine.  This  is  the 
work  that  Mygatt  was  doing  at  the  time  he  was  in- 
jured. The  purpose  of  the  undercutting  is  to  cause 
the  coal  to  shoot  down  in  larger  quantities  with  less 
loss  of  merchantable  coal. 

The  evidence  further  shows  that  it  was  the  duty  of 
the  runner  and  the  person  shoveling  the  slack  to  ex- 
amine the  face  of  the  coal  and  to  sprag  it  if  they  found 
a  condition  that  required  spragging.  Spragging  is 
done  by  means  of  props  or  timbers  so  placed  against 
the  coal  as  to  form  a  brace.  The  evidence  in  this 
case  tends  to  show  that  there  was  a  small  crack  in 
the  face  of  the  coal  where  Mygatt  was  working  at 
the  time  of  his  injury.  Some  of  the  witnesses  tes- 
tified the  crack  was  there  plain  to  be  seen  and  that 
some  miners  who  had  worked  in  the  room  before,  had 
endeavored  to  wedge  down  the  coal  but  failed.  The 
evidence  shows  that  on  Monday,  the  11th  of  Septem- 
ber, two  other  machine  runners  cut  one  board  and  on 
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facts  material  to  the  discussion  of  the  legal  questions 
which  are  presented  in  this  case. 

We  have  then  the  facts  showing  that  an  experienced 
miner  was  using  an  undercutting  machine  at  the  face 
of  the  coal,  that  the  mine  manager  who  had  examined 
the  mine  had  placed  no  conspicuous  mark  to  designate 
there  was  a  dangerous  condition  at  the  face  of  the  coal. 

The  charge  under  the  statutory  counts  of  the  dec- 
laration is  a  wilful  violation  of  the  statute  in  that  the 
mine  examiner  wilfully  failed  to  inspect  and  mark 
as  dangerous  the  condition  that  existed  at  the  face 
of  the  coal  on  that  morning.  The  sole  reliance  of 
counsel  for  the  appellee  to  sustai^  the  verdict  under 
the  statutory  counts  is  based  on  this  alleged  wilful 
negligence. 

Under  the  Constitution  of  this  state  operative  coal 
miners  are  placed  in  a  class  wholly  by  themselves  and 
by  virtue  of  a  constitutional  mandate,  the  legislature 
must  enact  laws  for  their  health  and  their  safety. 
This  has  been  deemed  advisable  by  reason  of  their 
being  exposed  in  their  occupation  to  extraordinary 
hazards  and  perils  different  from  other  classes  of 
laborers.  Kellyville  Coal  Co.  v.  Strine,  217  111.  516; 
Cook  V.  Big  Muddy -Carterville  Mm.  Co.^  249  HI.  41. 

Under  this  constitutional  requirement  the  legisla- 
ture of  this  state  enacted  the  Law  of  1899,  which  was 
amended  in  1907,  and  again  amended  in  1911. 

No  construction  of  the  revised  Act  of  1911,  in  the 
revision  of  which  the  words,  **or  other  unsafe  condi- 
tions,^^ was  left  out  has  been  made  by  any  court  of 
review,  so  far  as  we  are  advised.  The  intention  of  the 
legislature  in  taking  these  words  out  of  the  law  there- 
fore becomes  important  in  the  determination  of  this 
case. 

Courts  cannot  disregard  the  plain  language  of  the 
statute  and  where  there  is  no  equivocation  in  a  statute, 
it  will  be  enforced  as  it  is  written.  It  cannot  be  ex- 
tended beyond  its  clear  meaning. 

It  is  a  canon  of  construction  that  a  statute  is  not 
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all  places  where  men  are  required  in  the  performance 
of  their  duties  to  pass  or  work''  which  appears  in 
the  Act  of  1911,  is  not  limited  to  the  duty  of  the  mine 
examiner  to  observe  whether  there  are  any  recent 
falls  or  dangerous  roof  or  accumulations  of  gas  or 
dangerous  obstructions  to  rooms  or  roadways  only, 
but  would  include  inspection  of  the  conditions  of  a 
room  at  the  face  of  the  coal  also.  The  legislature 
while  making  it  the  duty  of  the  mine  examiner  to  in- 
spect the  places  where  men  are  required  in  the  per- 
formance of  their  duties  to  pass  or  work,  does  not 
enjoin  upon  him  the  doing  of  anything  in  reference 
to  the  discoveries  made  by  such  inspection.  The 
specific  duties  pointed  out  by  the  new  law  require 
that  after  inspection  and  examination  he  discovers 
working  places  in  which  there  are  recent  falls  or 
dangerous  roof  or  dangerous  obstructions  he  must 
place  a  conspicuous  mark  or  sign  thereat  as  notice  to 
all  men  to  keep  out  and  to  make  a  record  of  the  fact 
in  a  book  kept  for  that  purpose  for  the  information 
of  all  persons  interested.  Any  failure  on  his  part  to 
perform  such  specifically  required  duties  is  deemed 
in  law  wilful  negligence,  should  injury  result  to  a 
miner  through  such  failure. 

He  is  now  no  longer  required  to  observe  and  report 
on  dangerous  conditions  generally.  The  enumeration 
of  particulars  excludes  generals,  in  the  construction 
of  a  statute. 

In  order  to  hold  the  defendant  liable  under  the 
statutory  counts  it  would  be  necessary  to  arrive  at 
the  conclusion  that  the  omitted  words  produce  no 
change  in  the  law  and  that  the  law  now  stands  as  it 
stood  before  the  revision.  This  of  course  we  cannot 
do.  The  revision  took  away  all  right  of  miners  under 
the  statute  to  charge  wilful  negligence  as  to  any  other 
matters  than  those  specifically  mentioned. 

The  case  at  bar  does  not  come  within  the  existing 
provisions  of  the  law.    K  there  was  a  dangerous  con- 
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3,  1913.     Rehearing  allowed  appellee,  April  17,  1913.     Opinion  on 
rehearing  filed  May  8,  1913. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $3,048.53  and  costs,  rendered  in  an  ac- 
tion of  the  first  class,  April  13,  1911,  by  the  Municipal 
Court  of  Chicago,  in  favor  of  Dean  &  Son,  Limited,  a 
corporation  of  England,  plaintiff  below,  against  W.  B. 
Conkey  Company,  an  Illinois  corporation,  defendant 
below.  The  trial  was  had  before  a  jury  and  at  the 
conclusion  of  all  the  evidence  the  court  directed  the 
jury  to  return  a  verdict  for  said  amount  in  favor  of 
plaintiff,  which  .they  did.  Plaintiff  requested  the 
court  to  direct  a  verdict  in  its  favor  for  $3,515.79,  the 
difference  being  interest  claimed  to  be  due  *'from 
March  16,  1908,  the  date  of  the  account  stated,  to  the 
date  of  trial."  The  court  refused  to  do  this,  and 
plaintiff  then  moved  that  the  court  submit  to  the  jury 
the  question  as  to  whether  or  not  interest  should  be 
allowed.  This  the  court  also  refused  to  do.  The 
amount  of  the  judgment  as  rendered  is  made  up  of  two 
parts,  viz.:  $2,590  for  certain  royalties  and  $458.53 
for  merchandise.  Defendant  claims  that  plaintiff  is 
not  entitled  to  maintain  any  action,  but,  if  it  can  do 
so,  that  there  is  only  due  plaintiff  for  royalties  the 
sum  of  $897.60,  and  for  merchandise  the  sum  of 
$458.53. 

On  December  18,  1909,  plaintiff  filed  an  amended 
bill  of  particulars,  in  which  it  was  stated  that  * 'plain- 
tiff's  claim  is  for  royalties  accruing  and  for  merchan- 
dise, transfers,  electrotypes,  books,  samples,  etc.,  fur- 
nished under  contract  created,  modified  and  construed 
by  letters  and  cable  messages.  •  •  *  The  account 
is  as  follows : 

Royalties  to  December  31,  1907. 
Mother  Goose  Series,   180,000  (a)  1/lOff  each  $180 
Giant  Series,  150,000  ''    l/6fj       *'       250 

Nursery  Series,  120,000  ''    1/5^       ''      240 

Pinafore  Series,  120,000**    1/4^       **       300 

Holiday  Series,  96,000  ''    l/3ff       '*       320 
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Early  in  March,  1906,  H.  S.  Dean,  managing  director 
of  plaintiff,  had  a  conversation  with  W;  B.  Conkey, 
president  of  defendant,  relative  to  the  production  in 
the  United  States  by  defendant  of  a  certain  line  of 
juvenile  books  published  by  plaintiff  and  known  as 
**toy  books.**  As  a  result  of  this  conversation  t)ean, 
on  behalf  of  plaintiff,  wrote  out  and  personally  deliv- 
ered to  Conkey,  in  Chicago,  a  lengthy  written  proposi- 
tion, addressed  to  defendant,  by  which  plaintiff  gave 
defendant  **  carte  blanche  to  produce  any  of  our  toy 
books,  and  designs  contained  therein,  •  •  •  for 
sale  in  the  United  States'*  on  certain  conditions  set 
forth  in  the  proposition.  These  books  were  published 
by  plaintiff  in  certain  ''Series,**  as  above  mentioned 
in  plaintiff's  bill  of  particulars.  Each  series  was  in 
turn  subdivided  into  a  large  number  of  books  known 
by  certain  distinctive  titles,  such  as  ''Little  Mother 
Hubbard,**  "The  House  that  Jack  BuUt,**  "Punch 
and  Judy,'*  "Bed  Biding  Hood,**  etc.  The  conditions 
referred  to  were,  in  substance,  that  plaintiff  agreed  to 
supply  "transfers**  of  all  and  any  of  the  books  "se- 
lected** by  defendant;  that  "all  transfers  requested" 
were  to  be  used  by  defendant  (i.  e.,  the  books  pro- 
duced) within  twelve  months  of  their  being  supplied 
"but  in  the  event  of  their  not  being  produced  within 
that  period,  the  minimum  royalty  on  that  particular 
class  or  series  of  books"  was  to  be  paid  by  defendant 
and  included  in  the  next  due  account ;  that  defendant 
was  to  pay  plaintiff  certain  royalties  on  all  toy  books 
produced  by  defendant,  it  being  understood  that  de- 
fendant could  bind  the  books  in  such  forms  and  charge 
such  prices  therefor  as  defendant  deemed  expedient. 
It  appears  from  the  testimony  that  a  "transfer**  is 
' '  a  technical  term  for  taking  an  impression  from  orig- 
inal stones,**  which  impression  is  afterwards  trans- 
ferred onto  zinc  or  stone  from  which  the  books  are 
produced.  Paragraph  4  of  this  written  proposition  set 
forth  in  tabulated  form  the  amount  of  royalty  to  be 
paid  "per  copy**  on  the  books  of  each  series  of  which 
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said  Niagara  Co.  Both  Dean  and  Conkey  then  went 
to  New  York  City,  and,  while  they  were  both  there, 
Mr.  Conkey,  on  behalf  of  defendant,  wrote  the  follow- 
ing letter,  dated  March  21st,  and  addressed  to  plain- 
tiff, and  caused  the  same  to  be  delivered  to  Mr.  Dean : 

'*We  hereby  accept  your  proposition  of  March  12th, 
'06  made  to  us  in  Chicago  with  the  understanding  that 
the  transfers  which  you  send  us  will  be  on  zinc  plates 
and  that  they  will  be  thoroughly  first-class  in  point  of 
workmanship;  also  that  the  royalty  on  gold  medal 
books  will  be  three-quarters  cents  instead  of  one  cent 
per  copy.  The  zinc  plates  are  to  be  sent  f.  o.  b. 
steamer,  London,  England,  we  to  pay  duty  and  trans- 
portation charges  you  to  invoice  these  zinc  plates  at 
the  same  prices  as  you  did  to  Wolf  &  Company.  •  •  • 

We  understand  that  this  acknowledgment  concludes 
an  arrangement  between  us. 

Very  truly  yours, 
(Signed)        W.  B.  Conkey,  Prest. 

W.  B.  Conkey  Company.'* 

To  this  letter  Mr.  Dean,  while  in  New  York  City, 
replied  on  March  23rd,  thanking  defendant  for  the 
same,  **  which  now  places  the  contract  between  my 
company  in  London  and  yours  fully  in  order,"  and 
further  saying  **I  would  urge  upon  you  the  necessity 
of  letting  us  have,  with  as  little  delay  as  possible, 
your  selection  of  titles.  *'  Mr.  Dean  returned  to  Lon- 
don, and  on  April  3rd  plaintiff  from  London  wrote 
defendant  at  Chicago,  acknowledging  receipt  of  de- 
fendant's letter  of  March  21st,  **per  our  Mr.  Dean, 
which  in  conjunction  with  ours  (per  Mr.  Dean)  of  the 
12th  March  forms  the  contract  between  us,  and  which 
we  have  much  pleasure  in  confirming. ' '  On  May  16th, 
defendant  wrote  plaintiff  in  London,  enclosing  a  list 
of  54  titles  of  books  selected  by  defendant,  in  accord- 
ance with  the  provisions  of  the  contract,  saying  **we 
enclose  list  of  our  selection  of  titles  for  various  series 
for  all  of  which  please  prepare  to  send  transfers  as 
rapidly  as  possible.  *'  All  of  the  transfers  of  the  books 
selected  by  defendant  were  shipped  by  plaintiff  from 
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stated  in  the  letter  as  the  amount  which  would  be  due  for 
royalties  for  said  second  year  on  the  basis  of  the  mini- 
mum twenty  titles,  and  the  additional  sum  of  $676.24  due 
for  merchandise  previously  furnished,  in  all  the  sum 
of  $4,163.04.  The  letter  continued :  ^*0n  the  assump- 
tion that  you  were  to  determine  the  contract  at  the 
earliest  date  the  liability  of  your  company  amounts 
to  $4,163.04,  the  greater  part  of  which  we  have  long 
since  had  to  lay  out.  *  *  *  In  order  to  meet  and 
release  you,  we  will  make  the  following  offer,  •  •  • 
it  in  no  way  to  prejudice  our  rights  under  the  contract, 
viz.:  To  accept  the  sum  of  $3,250  in  full  settlement 
of  our  claim  on  your  company,  *  *  *  in  two  bills 
of  equal  amounts  at  3  and  6  months  respectively, — 
we  to  at  once  have  the  right  to  try  and  place  the  con- 
tract elsewhere,  and  to  have  possession  of  the  trans- 
fers, blocks,  etc.,  already  sent  you.*'  The  ** enclosed 
schedule,''  referred  to  in  the  letter,  was  a  detailed 
statement  of  the  54  titles  of  the  books  (previously 
selected  by  defendant  as  above  mentioned  and  for 
which  transfers  had  been  delivered  to  defendant)  and 
the  royalties  due  on  the  minimum  quantities  of  each 
title,  as  provided  in  the  contract,  aggregating  the  sum 
of  $2,590.  On  July  12,  1907,  defendant  replied  to 
plaintiff's  letter,  making  no  objection  to  plaintiff's 
figures  as  to  amount  of  minimum  royalties  due  for 
the  first  year,  ending  December  31,  1907,  and  saying 
in  part:  ** Yours  of  May  17th,  containing  full  data 
regarding  our  arrangement  and  your  suggestions  as 
to  settlement,  received.  We  have  delayed  answering 
because  we  wanted  to  be  sure  of  our  position.  We 
now  find  we  are  in  shape  to  continue  business  and 
expect  to  be  able  to  handle  your  line  of  publications 
ourselves,  and  *  *  *  to  push  line  with  great  effort 
next  year.  •  •  *  We  think  it  would  be  best  to  let 
this  matter  remain  just  as  it  is  imtil  about  November 
1st."  On  July  30th  plaintiff  wrote  defendant  to  the 
effect  that  '*the  indefinite  hanging  up  until  after  No- 
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account  with  you  in  full  when  due,  although  we  may 
possibly  ask  you  for  time  allowance  and  this  settle- 
ment will  in  no  way  be  taken  into  account  when  set- 
tling royalties  for  1909." 

To  this  letter  plaintiff  on  October  3rd  replied,  *'We 
take  pleasure  in  confirming  the  arrangement  arrived 
at  with  our  Mr.  Dean,  as  specified  ip  your  letter.'* 
On  January  10,  1908,  plaintiff  wrote  defendant  inquir- 
ing if  defendant  had  *  *  really  started  out  with  the  toy 
books"  and  requesting  information.  Defendant  re- 
plied on  January  27th,  saying  that,  owing  to  the  finan- 
cial condition  then  existing  in  the  United  States,  noth- 
ing could  be  done  immediately,  and  further  saying: 

**We  are  not  in  a  position  just  now  to  make  a  pay- 
ment along  the  lines  discussed  when  your  Mr.  Dean 
was  here  but  as  soon  as  matters  take  a  turn  will  do  so." 

On  February  26th  plaintiff  wrote  defendant  again 
enclosing  a  detailed  statement  of  the  minimum  royal- 
ties due  for  period  ending  December  31,  1907,  viz.: 
$2,590,  and  for  amount  due,  less  allowance,  for  mer- 
chandise, viz. :  $458.53,  in  all  $3,048.53,  and  saying  in 
part: 

*  *  We  had  hoped  •  •  *  that  at  least  a  portion  of 
the  amount  would  have  reached  us  on  the  due  date, 
viz. :  the  15th  of  the  present  month.  ♦  •  •  You  in- 
timated in  letter  September  23rd  last  that  although 
settling  royalty  account  in  full  you  might  ask  for  time 
allowance  and  we  think  therefore  that  the  best  method 
of  meeting  your  wishes  is  to  draw  upon  you  for  the 
amount  stated.  We  therefore  enclose  you  two  accept- 
ances each  drawn  for  half  amount  due,  one  at  3  months, 
another  at  6  months  from  February  15th,  to  which  we 
have  added  interest  at  5%  per  annum." 

On  March  16, 1908,  defendant  wrote  in  reply,  making 
no  objection  to  the  amount  mentioned  in  said  detailed 
statement  as  due  on  February  15th,  but  on  the  contrary 
saying: 

**  We  want  to  ask  you  if  you  will  divide  the  payment 
of  this  first  year's  royalty  into  two  years,  as  you  know 
we  have  not  yet  published  the  books  this  year,  and 


174  Appellate  Courts  op  Illinois. 

Dean  ft  Son  v.  W.  B.  Ck)nkey  Co.,  180  IlL  App.  162. 

already  agreed,  duly  completed,  otherwise,  there  will 
be  nothing  left  to  us  but  to  withdraw  the  modifications 
of  the  agreement,  which  we  have — ^in  our  endeavors  to 
assist  you — ^been  led  to  concede.*'  Defendant  did  not 
return  the  notes  or  ** acceptances  duly  completed," 
and  in  the  summer  of  1908  plaintiff  commenced  this 
action,  by  which  it  only  sought  to  recover,  as  disclosed 
from  the  amended  bill  of  particulars  above  set  forth, 
for  the  royalties  claimed  to  be  due  for  the  first  year 
of  the  contract,  ending  December  31,  1907,  and  for 
the  agreed  value  of  certain  merchandise,  in  all  amount- 
ing to  the  sum  of  $3,048.53,  together  with  interest 
thereon. 

On  the  trial  plaintiff  introduced  evidence  to  show 
that  it  was  a  corporation.  A  witness,  named  Benning- 
ton, testified  that  he  had  been  a  chartered  public 
accountant  in  England,  that  he  had  studied  law  and 
had  passed  the  necessary  examinations  on  various 
subjects  embracing  accounting  and  commercial  law 
required  for  such  an  accountant,  that  he  was  familiar 
with  the  English  law  regarding  joint  stock  companies 
or  corporations  and  with  the  authoritative  editions 
of  the  English  statutes  containing  the  corporation  laws 
of  England.  Certain  books  were  handed  him  which 
he  identified  as  the  authoritative  and  accepted  editions 
of  such  statutes.  He  also  identified  the  form  of  cer- 
tificate issued  by  the  registrar  of  joint  stock  com- 
panies in  London,  evidencing  the  incorporation  of 
English  companies.  Plaintiff  introduced  in  evidence 
an  edition  of  said  statutes,  identified  by  the  witness, 
which  purported  on  its  title  page  to  be  **The  Statutes, 
Revised  Edition  Volume,  Volume  14,  25th  and  26th 
Victoria  to  28th  and  29th  Victoria,  A.  D.  1862  to  1865. 
•  •  •  Printed  by  George  Edward  Ayer  and  William 
Spottis  Woode,  printers  to  the  Queen's  most  excellent 
Majesty.'*  The  statutes  contained  provisions  as  to 
the  organization  of  joint  stock  companies  among  which 
was  a  provision  to  the  effect  that  the  certificate  of  the 
registrar  of  the  incorporation  of  any  company  should 
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Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

It  is  contended  by  counsel  for  defendant  that,  under 
the  issue  formed  by  defendant's  plea  of  nul  tiel  cor- 
poration, plaintiff  did  not  sufficiently  prove  that  it  was 
a  corporation,  or,  to  use  counsels'  language,  **did  not 
meet  the  burden  which  the  law  placed  upon  it.'* 
**When  this  plea  is  interposed,  the  burden  of  proving 
corporate  existence  is  cast  on  the  plaintiff  corpora- 
tion. But  this  plea  does  not  impose  the  burden 
upon  the  plaintiff  of  proving,  that  it  was  in  all 
respects  a  perfectly  legal  corporation.  It  is  suflScient, 
for  a  recovery  upon  the  issue  presented  by  that  plea, 
to  make  proof  that  the  plaintiff  corporation  had  a 
de  facto  existence.  An  association  may  be  regarded 
as  a  de  facto  corporation,  where  there  is  a  law  author- 
izing the  creation  of  corporations  of  its  class  and 
powers,  and  where  there  is  an  attempt  in  good  faith  to 
comply  with  the  law."  Cozzens  v.  Chicago  Brick  Co., 
166  111.  213,  215;  Marshall  v.  Keach,  221  111.  35,  44. 
**The  introduction  of  the  charter  of  a  corporation, 
with  the  proof  of  the  exercise  under  it  of  the  franchises 
and  powers  thereby  granted,  is  sufficient  to  establish 
the  existence  of  a  corporation  de  facto.**  Marshall  v. 
Keach,  supra.  But  counsel  for  defendant  argue  that 
in  this  case  **  there  was  no  sufficient  foundation  for 
the  introduction  of  the  supposed  English  statute  books 
in  evidence;"  that,  while  it  is  provided  by  section  1(3 
of  chapter  51  of  the  statutes  of  this  state  that  the 
printed  statute  books  of  this  state,  of  the  several 
states  and  territories,  and  of  the  United  States,  pur- 
porting to  be  printed  under  authority,  shall  be  evi- 
dence, etc.,  no  mention  is  therein  made  of  the  statutes 
of  foreign  countries ;  that  the  supposed  English  statute 
books  introduced  in  evidence  ^*did  not  prove  them- 
selves ; ' '  that  the  testimony  of  the  witness  Bennington 
(he  being  only  a  chartered  public  accountant  and  not 
an  admitted  or  practicing  lawyer),  was  insufficient 
properly  to  prove  the  authenticity  of  such  books.    The 
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HI.  199.  That  case  is  not  in  point.  The  plaintiff  in 
this  case  made  and  delivered  a  written  proposition  to 
defendant  in  Chicago.  That  proposition  was  subse- 
qnently  accepted  by  defendant  in  New  York  provided 
plaintiff  wonld  agree  to  certain  changes  therein, 
plaintiff,  by  its  managing  director  and  while  the  latter 
was  in  New  York,  agreed  in  writing  to  the  modifica- 
tions, and  subsequently  plaintiff,  in  London,  confirmed 
in  writing  the  contract  as  modified.  It  was  not  a 
contract  made  in  Illinois.  And  we  do  not  think,  under 
the  facts  of  this  case  and  the  recent  decisions  of  our 
Supreme  Court,  that  plaintiff  is  precluded  from  main- 
taining the  present  action.  -Alpena  Portland  Cement 
Co.  V.  Jenkins  Co.,  244  HI.  354;  Finch  v.  Zenith  Pur- 
nace  Co.,  245  HI.  586 ;  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  111.  326 ;  Booz  v.  Teocas  <£  Pacific  By.  Co., 
250  HI.  376. 

It  is  further  contended  by  counsel  that  the  trial 
court  erred  in  directing  a  verdict  for  plaintiff  at  the 
conclusion  of  all  the  evidence,  and  for  the  reason  that 
the  evidence  was  such  as  required  the  court  to  submit 
to  the  jury,  under  proper  instructions,  the  question 
whether  or  not  there  was  an  account  stated  between 
the  parties.  In  1  Am.  &  Eng.  Ency.  L.  &  P.,  p.  688, 
it  is  said : 

**  An  account  stated  is  an  agreement  between  parties 
who  have  had  previous  transactions  of  a  monetary 
character,  that  all  the  items  of  the  accounts  repre- 
senting such  transactions  are  true  and  that  the  bal- 
ance struck  is  correct,  together  with  a  promise,  ex- 
press or  implied,  for  the  payment  of  such  balance. 
*  •  •  (p.  689)  In  stating  an  accoimt,  as  in  making 
any  other  agreement,  the  minds  of  the  parties  must 
meet.  *  *  *  (p.  693)  The  meeting  of  the  minds 
of  the  parties  upon  the  correctness  of  an  account 
stated  is  usually  the  result  of  a  statement  of  account 
by  one  party  and  an  acquiescence  therein  by  the  other. 
The  form  of  the  acquiescence  or  assent  is,  however, 
immaterial,  and  may  be  implied  from  the  conduct  of 
the  parties  and  the  circumstances  of  the  case.    •    •    • 
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be  specifically  alleged  and  proved.  *  *  *  (p.  246) 
In  ordinary  business  transactions,  if  an  account  has 
been  transmitted  from  one  individual  to  another  it 
will  be  deemed  a  stated  account  from  the  presumed 
approbation  or  acquiescence  of  the  parties,  unless  an 
objection  is  made  thereto  within  a  reasonable  time-. 
•  *  •  When  the  facts  are  undisputed  the  question 
is  for  the  court,  but  when  the  facts  are  in  dispute  in  a 
common  law  action  the  question  should  be  submitted 
to  the  jury  under  proper  instructions.'*  See  also 
Northwestern  Fuel  Co.  v.  Western  Fuel  Co.,  144  111. 
App,  92 ;  Wurlitzer  Co.  v.  Dickinson,  153  HI.  App.  36 ; 
Pickham  v.  Illinois,  I.  £  M.  Ry.  Co.,  153  HI.  App.  281. 
In  Dick  V.  Zimmerman,  207  111.  636,  639,  it  is  said : 
**In  an  action  upon  an  account  stated,  the  original 
form  or  evidence  of  the  debt  is  unimportant,  for  the 
stating  of  the  account  changes  the  character  of  the 
cause  of  action,  and  is  in  the  nature  of  a  new  under- 
taking. The  action  is  founded,  not  upon  the  original 
contract,  but  upon  the  promise  to  pay  the  balance 
ascertained. ' ' 

We  are  of  the  opinion  that  the  evidence  in  this  case 
clearly  showed  that  at  least  as  early  as  March  16, 1908, 
the  defendant  was  indebted  to  plaintiflF  upon  an  ac- 
count stated  in  the  sum  of  $3,048.53,  that  there  was  no 
evidence  tending  to  impeach  the  settlement  for  fraud 
or  mistake,  and  that,  under  the  facts  of  this  case,  and 
under  the  law,  the  court  rightly  directed  a  verdict  for 
plaintiff.  As  shown  by  plaintiff's  amended  bill  of 
particulars,  the  amount  of  plaintiff's  claim,  $3,048.53, 
was  made  up  of  two  principal  items,  viz.:  $2,590  for 
royalties  for  period  ending  December  31,  1907,  and 
$458.53  for  certain  merchandise  (less  allowance).  On 
May  17,  1907,  plaintiff  by  letter  rendered  a  detailed 
account  to  defendant  showing  that  the  amount,  which 
would  be  due  and  payable  plaintiff  under  the  pro- 
visions of  the  contract  on  February  15,  1908,  for 
minimum  royalties  for  the  period  ending  December 
31, 1907,  was  $2,590,  and  claiming  that  $676.24  was  due 
plaintiff  for  merchandise  previously  furnished  defend- 
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of  the  samples  and  transfers  then  in  the  possession 
of  defendant,  which  proposition  plaintiff  refused  to 
consider.  Cpunsel  for  defendant  argue  that  this  lat- 
ter correspondence  shows  that  the  minds  of  the  parties 
did  not  meet  as  to  the  amount  due.  To  this  we  cannot 
agree.  It  is  clear  that  the  minds  of  the  parties  met 
on  March  16,  1908,  as  to  amount  due  from  defendant 
to  plaintiflF.  The  defendant  then  asked  for  more  time 
within  which  to  pay  that  amount  than  plaintiff  was 
willing  to  grant.  The  defendant  then  proposed  a 
different  settlement  than  that  previously  agreed  to  by 
the  parties,  but  plaintiff  refused  the  proposition. 

There  was  some  testimony  introduced  by  defendant 
tending  to  show  want  or  failure  of  consideration  for 
defendant's  promise  to  pay  the  royalties  stipulated 
for  in  the  original  contract,  but  counsel  for  defendant 
state  in  their  printed  reply  brief  that  thi3  testimony 
was  only  **  pertinent  to  the  supposed  cause  of  action 
upon  the  original  contract  and  was  not  pertinent  to 
the  supposed  cause  of  action  upon  the  account  stated. ' ' 
We  agree  with  this  statement  and  also  the  further 
statement  of  counsel  that  **it  is  obvious  that  the  judge 
directed  a  verdict  on  the  theory  that  there  was  an 
account  stated.'*  This  being  so,  the  said  testimony 
was  not  proper  for  a  jury's  consideration  on  the  issue 
as  to  an  account  stated. 

Counsel  for  plaintiff  have  assigned  cross  errors  to 
the  effect  that  the  trial  court  erred  "in  refusing  to 
instruct  the  jury  to  include  in  its  verdict  interest  at 
5%  per  annum  on  $3,048.53  from  March  16,  1908,  to 
the  day  on  which  the  verdict  was  rendered."  Such 
assignment  presents  the  question  for  our  considera- 
tion. Dickson  v.  Chicago,  B.  S  Q.  R.  Co.,  81  111.  215 ; 
Street  v.  Thompson,  229^111. 61.%  620.  PJaivtiff  asks  that 
the  judgment  be  reversed  on  this  account,  and  that  this 
court  enter  judgment  for  the  above  mentioned  amount, 
plus  interest  thereon  at  the  above  mentioned  rate  from 
said  March  16,  1908,  or  that  this  court  remand  the 
cause  with  directions  to  the  Municipal  Court  to  enter 
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and  judgment  in  her  favor  for  $2,000,  without  interest, 
which  judgment  was  affirmed  by  the  Appellate  Court 
(30  111.  App.  98).  On  the  appeal  of  the  society  to  the 
Supreme  Court,  she  assigned  as  cross-error  that  she 
was  allowed  no  interest.  It  was  in  evidence  that  on 
October  24,  1884,  she  gave  the  society  written  notice 
of  her  husband's  death  on  October  15,  1884,  fmd  made 
written  demand  for  the  payment  of  the  $2,000.  The 
Supreme  Court  said  (p.  307) :  **We  know  of  no  reason 
why  she  is  not  entitled  to  interest  from  the  date  of 
such  notice  at  the  rate  6f  six  per  cent,  per  annum. 
*  *  •  The  judgments  of  the  Circuit  and  Appellate 
Courts  are  correct  as  far  as  they  go,  but  they  should 
have  allowed  interest.  The  interest  on  $2,000  at  the 
above  rate  from  October  24,  1884,  to  the  present  term 
of  this  court  is  $553.33.  Judgment  is  therefore  hereby 
rendered  in  this  court  in  favor  of  the  appellee  for 
$2,553.33.'*  In  City  of  Chicago  v.  Wheeler,  supra,  ac- 
tions in  assumpsit  were  commenced  by  appellees  to 
recover  the  damages,  as  awarded  by  commissioners, 
which  appellees  had  sustained  by  the  appropriation  of 
their  real  estate  to  the  use  of  the  city  of  Chicago  in 
the  extension  of  La  Salle  street.  The  suits  were  tried 
before  the  court  without  a  jury,  resulting  in  judgments 
for  appellees.  In  the  Supreme  Court  they  assigned  as 
cross  error  that  the  court  should  have  allowed  interest 
on  the  amount  of  damages  awarded  them  by  the  as- 
sessment. The  Supreme  Court  held  that  interest  was 
allowable  under  the  statute  upon  money  withheld  by 
an  unreasonable  or  vexatious  delay  in  payment;  that 
when  appellee's  property,  which  had  been  condemned 
for  a  street,  became  the  property  of  the  city  for  the 
public  use  the  city  owed  appellees  the  amount  of  the 
damages  awarded,  which  it  was  bound  to  pay  within  a 
reasonable  time ;  that  a  delay  of  more  than  two  years 
in  making  such  payment  was  unreasonable;  and  that 
the  trial  court  erred  in  not  allowing  interest  to  ap- 
pellees from  June  9,  1858,  that  date  being  two  years 
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presents  no  question  of  fact  for  a  jury.  In  such 
cases  there  can  be  but  one  result,  and  the  court  may 
either  itself  perform  the  labor  of  ascertaining  it,  or 
intrust  that  labor  to  any  competent  individual.  In 
legal  presumption,  the  court  knows  what  is  the  result. 
It  is  upon  this  principle,  that  where  an  action  i^ 
brought  for  a  sum  certain,  or  which  may  be  made 
certain  by  computation,  the  court  can  enter  judgment 
for  the  plaintiff  for  the  amount  of  his  damages,  with- 
out a  writ  of  inquiry.  2  William's  Saunders,  107a, 
notes  b,  c;  Renner  v.  Marshall,  1  Wheat.  215,  216; 
Rust  V.  Frothingham,  Breese,  331.** 

In  Wilmans  v.  Bank  of  Illinois,  6  HI.  (1  Gilm.)  667, 
an  action  in  debt  was  brought  by  the  bank  upon  a  note 
for  money  loaned.  The  defendants  filed  four  pleas, 
all  in  substance  denying  the  corporate  existence  of 
the  bank,  to  which  pleas  a  general  demurrer  was  sus- 
tained and  a  judgment  was  rendered  on  the  demurrer 
for  an  aggregate  sum,  including  the  debt,  interest  and 
damages,  without  distinguishing  the  amount  of  either. 
The  Supreme  Court  held  that  for  this  reason  the  judg- 
ment should  be  reversed.  The  court  further  said 
(p.  671) : 

**But  as  we  can  ascertain  in  this  case,  what  judg- 
ment ought  to  have  been  rendered  by  the  court  below, 
it  is  competent  for  this  court  to  enter  that  judgment 
here,  without  subjecting  the  party  to  the  expense  of 
remanding  the  case  for  that  purpose.'* 

In  Pearsons  v.  Bailey,  2  111.  (1  Scam.)  507,  an  action 
in  assumpsit  was  commenced  by  Bailey,  surveyor  for 
Cook  county,  to  recover  of  the  defendants  the  sum 
of  $112  for  money  paid  to  chainmen  and  the  sum  of 
$420  for  surveying  and  platting  town  lots  in  the  town 
of  Canal  Port.  The  cause  was  tried  before  a  jury 
and  a  verdict  and  judgment  rendered  in  favor  of 
Bailey  for  $532.  During  the  trial  the  defendants 
asked  the  court  to  instruct  the  jury  that  under  the 
statutes  Bailey  could  not  recover  for  money  paid  to 
chainmen,  which  instruction  was  refused.  The  Su- 
preme Court  said  (p.  511) : 
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V.  Spring  Valley  Goal  Co.,  173  111.  497,  507.  The  in- 
terest  on  the  sum  of  $3,048.53,  at  the  rate  of  five  per 
cent,  per  annum,  from  March  16,  1908,  to  the  present 
date,  May  8,  1913,  amounts  to  $784,08.  Judgment  is 
therefore  hereby  rendered  in  this  court  against  W.  B. 
Conkey  Company,  appellant,  in  favor  of  appellee, 
Dean  &  Son,  Limited,  for  $3,832.61. 

Judgment  affirmed  and  modified. 


Morris  Noyitsky,  Administrator,  Appellee,  t.  Knicker- 
bocker Ice  Company,  Appellant. 

Gen.  No.  18,004. 

1.  Evidence — discrediting  toitneas  hy  his  testimony  before  cor- 
oner's inquest.  Plaintiff's  intestate,  a  boy  of  seven  years  of  age, 
was  run  over  and  killed  by  an  ice  wagon  at  the  Intersection  of 
two  streets  crossing  at  right  angles,  and  the  conjunction  of  a  third 
street,  there  being  a  cross-walk,  defined  by  flagstones,  between  such 
third  street  and  the  west  line  of  one  of  the  other  streets.  Plaintiff 
contended  that  his  intestate,  while  crossing  on  or  immediately  west 
of  such  cross-walk  was  killed  by  the  wagon  coming  at  a  fast  trot. 
Defendant  claimed  that  the  accident  happened  50  to  75  feet  west 
of  said  cross-walk,  that  the  wagon  was  driven  at  a  slow  trot,  and 
that  the  boy  suddenly  darted  out  from  around  the  rear  end  of  a 
standing  car,  standing  on  such  third  street,  in  front  of  the  moving 
team.  A  witness  for  plaintiff  testified  that  there  was  no  car  stand- 
ing on  such  track,  that  the  boy  was  walking  north  on  the  flag- 
stone cross-walk,  that  after  the  boy  was  struck,  the  wagon  stopped 
within  about  fifty  feet  and  that  the  driver  looked  as  if  he  were 
intoxicated.  On  cross-examination  such  witness  was  asked,  for  the 
purpose  of  discrediting  his  testimony,  whether  l.e  had  not  testified 
before  the  coroner  that  the  boy  was  crossing  northeast  on  such 
third  street,  that  the  wagon  came  tx)  a  stop  ten  or  flfteen  feet  after 
the  accident,  that  in  his  opinion  the  driver  was  sober,  and  that 
there  was  a  car  standing  on  such  third  street  Held,  that  refusal 
to  allow  answers  was  error. 

2.  CoEONEBS — verdict  admissible.  In  an  action  fop  wrongful 
death,  the  verdict  of  the  coroner's  Jury  is  admissible  as  evidence  to 
be  considered  but  not  conclusive. 
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angles.  At  this  intersection  Archer  avenue  com- 
mences, mnning  in  a  southwesterly  direction  from 
State  street.  At  the  time  of  the  accident  there  was 
a  frame  building  on  the  northwest  comer  of  State 
and  19th  streets  used  for  a  saloon.  At  the  southwest 
comer  of  State  street  and  Archer  avenue  there  was  a 
drug  store.  A  cross-walk,  defined  by  flagstones,  ran 
north  and  south  (in  line  with  the  west  sidewalk  of 
State  street)  from  the  drug  store  to  the  saloon.  This 
cross-walk  from  curb  to  curb  was  about  115  feet  in 
length  and  passed  over  the  space  made  by  the  con- 
junction of  Archer  avenue  and  19th  street  with  State 
street.  About  60  feet  west  of  this  cross-walk  there 
was  a  frame  *' flat-iron  *'  building  between  19th  street 
and  Archer  avenue.  The  sidewalk  south  of  this  build- 
ing (being  the  north  sidewalk  of  Archer  avenue)  came 
into  conjunction  with  the  sidewalk  north  of  this  build- 
ing (being  the  south  sidewalk  of  19th  street)  east  of 
said  building,  and  there  both  sidewalks  ended,  the 
most  easterly  part  of  which  was  about  30  feet  west 
of  the  cross-walk  above  mentioned.  There  were  two 
street  car  tracks  in  State  street.  Connecting  with 
these  tracks  were  two  other  tracks  which  turned  into 
Archer  avenue.  For  some  distance  west  of  State 
street,  Archer  avenue  was  paved  with  asphalt. 

The  deceased  lived  with  his  parents  at  No.  1824 
State  street,  a  location  north  of  19th  street.  The 
father  of  the  boy  ran  a  tailor  shop  at  No.  1916  State 
street,  a  location  south  of  Archer  avenue.  About 
four  o'clock  in  the  afternoon  the  boy,  returning  from 
school,  stopped  at  his  father's  shop,  where  he  re- 
mained until  about  5 :45  p.  m.,  when  he  started  for  his 
home  unaccompanied.  While  going  across  Archer 
avenue  in  a  northerly  or  northeasterly  direction  on 
or  west  of  said  cross-walk,  and  when  he  was  just 
north  of  the  north  street  car  track  in  Archer  avenue, 
he  collided  with*  the  south  horse  of  the  team  of  de- 
fendant, was  thrown  down  and  one  or  both  of  the  left 
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his  companion  on  the  front  seat  **  looked  to  me  like 
they  were  intoxicated/'  On  cross-examination  the 
witness  was  asked  the  following  questions: 

**Q.  Did  you  testify  before  the  coroner's  inquest 
that  the  boy  was  going  across  the  street  northeast  on 
Archer  avenue  towards  State  street  when  he  was  hitf 

Q.  Did  you  at  the  coroner's  inquest  testify  that 
the  wagon  came  to  a  stop  10  or  15  feet  after  the  boy 
was  struck? 

Q.  Did  you  testify  at  the  coroner's  inquest  that  in 
your  opinion  the  driver  was  sober  at  the  time  of  the 
accident  ? 

Q.  Did  you  testify  as  follows  on  the  former  trial: 
*Q.  Were  there  any  cars  standing  on  Archer  avenue 
at  that  time!  A.  There  was  one  car  on  the  south 
track  waiting  for  a  grip-car  that  was  going  north,  to 
be  attached  to  the  grip-car.'  " 

The  court,  on  objection  being  made,  refused  to  al- 
low the  witness  to  answer  any  of  these  questions  and 
defendant  excepted.  We  are  of  the  opinion  that  the 
court  erred  in  so  ruling.  Math  v.  Chicago  City  Ry. 
Co.,  243  111.  114, 122 ;  Chicago  City  Ry.  Co.  v.  Matthie- 
son,  212  HI.  292 ;  Craig  v.  Trotter,  252  111.  228. 

Counsel  for  defendant  also  contend  that  the  court 
erred  in  refusing  to  admit  in  evidence  the  entire  depo- 
sition of  Golden,  taken  at  the  coroner's  inquest  on 
October  6,  1903.  The  original  deposition,  or  written 
statement,  purporting  to  be  signed  by  him,  was  shown 
him  on  cross-examination,  and  he  testified  that  he 
signed  'Hhat  sheet,"  that  he  did  not  remember  whether 
or  not  the  statement  had  been  read  over  to  him  by 
the  coroner  before  he  signed  it,  but  that  he  might  have 
said,  on  the  former  trial  of  this  case,  that  he  believed 
the  statement  was  read  over  to  him  before  he  signed  it. 
At  the  conclusion  of  the  testimony  offered  on  behalf 
of  plaintiff,  defendant's  attorney  submitted  to  the 
court  **the  original  document  which  came  from  the 
coroner's  office,"  and  offered  in  evidence  the  following, 
contained  in  said  statement  of  Golden  which  he  had 
previously  testified  that  he  had  signed,  viz.:     '*I  do 
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*' After  the  accident  the  wagon  went  about  10  or  15 
feet  and  came  to  a  stop  when  the  driver  jumped  off," 
and  ' '  There  was  an  Archer  Ave.  car  waiting  on  Archer 
Ave.'*  We  are  not  disposed  to  hold,  under  the  facts 
of  this  case,  that  the  entire  statement  should  have  been 
admitted  in  evidence.  It  was  quite  lengthy  and  con- 
tained much  matter  which  had  no  tendency  to  contra- 
dict Golden 's  testimony.  The  portions  wWch  did  con- 
tradict his  testimony  were  admissible.  lUinois  Cent 
JR.  Co.  V.  Wade,  supra;  Jacobs  v.  Electric  Coal  Co., 
158  111.  App.  286,  288.  And  such  portions  as  were 
offered  by  defendant's  attorney  were  finally  admitted 
in  evidence. 

At  the  commencement  of  the  introduction  of  evi- 
dence on  behalf  of  defendant,  a  certified  copy  of  the 
verdict  of  the  coroner's  jury  was  offered  by  defend- 
ant's attorney.  Objection  to  its  introduction  was 
made  and  the  court  reserved  its  ruling.  Later  on  in 
the  trial  defendant's  attorney  renewed  his  offer.  The 
introduction  of  the  paper  was  objected  to  as  being 
** incompetent,  irrelevant  and  immaterial"  and  the 
objection  was  sustained.  Defendant's  attorney  then 
offered  'Hhe  last  sheet  of  the  original  files  of  the 
coroner's  records"  (the  verdict),  and  its  admission 
was  also  refused,  to  both  of  which  rulings  defendant 
excepted  and  the  same  are  assigned  as  error.  The 
verdict  is  signed  by  the  members  of  the  jury  and  by 
the  coroner,  and  says  that  the  deceased  came  to  his 
death  ''from  shock  and  crushing  injuries  received, 
caused  by  being  struck  by  a  horse  and  run  over  by 
the  two  left  hand  wheels  of  ice  wagon  #214  belonging 
to  the  Knickerbocker  Ice  Co.  and  driven  by  Martin 
Johnson  on  Archer  Ave.  near  the  cor.  of  State  and 
18th  Sts.  on  October  5th,  A.  D.  1903.  And  from  the 
evidence  presented  to  us  this  jury  finds  that  had  the 
C.  C.  S.  R.  W.  Co.  not  blockaded  Archer  Ave.  with 
cars  on  both  sides  of  street  crossing  this  accident 
would  not  have  occurred  and  deceased  not  lost  his  life 
in  such  a  manner,  and  in  this  respect  censure  the  above 
named  company." 
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plaintiff  and  given  to  the  jnry.  Where  the  evidence 
is  very  conflicting  on  material  points,  as  in  this  case, 
it  is  particularly  important  that  the  instructions 
should  be  accurate.  Lyons  v.  Ryerson  &  Son,  242  111. 
409,  416.  We  are  of  the  opinion  that  some  of  the 
instructions  complained  of  were  not  strictly  accurate, 
but  we  deem  it  unnecessary  further  to  extend  this 
opinion  by  discussing  them.  Complaint  is  also  .made 
of  certain  statements  made  by  the  attorney  for  plain- 
tiff in  his  closing  argument  to  the  jury.  We  do  not 
think  that  they  were  proper,  but  on  the  new  trial  they 
doubtless  will  not  be  repeated. 

The  judgment  of  the  Superior  Court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Jobn  M.  Wagner,  Appellee,  t.  Chicago  &  Alton  Bail- 
road  Company,  Appellant. 

Gen.  No.  18,032. 

1.  Railroads — when  question  of  contributory  negligence  of 
switchman  for  jury.  Whether  plaintiff,  a  freight  conductor,  who 
was  crushed  between  a  post  and  the  car  on  which  he  was  ridlne, 
was  contributorily  negligent,  is  for  the  Jury  where  it  appears,  that 
he  was  standing  on  a  step  on  the  side  of  the  car  in  a  customary 
position  to  watch  the  track  and  to  signal  the  engineer,  that  it  was 
his  duty  to  keep  a  lookout,  that  he  was  looking  for  signals  when 
he  approached  the  post  and  did  not  know  and  could  not  have 
known  of  its  dangerous  proximity,  that  he  saw  the  post  when 
100  feet  away  but  It  was  doubtful  whether  he  could  have  deter- 
mined the  distance  of  the  post  from  the  track  until  he  got  very 
close  to  it,  and  that  since  it  was  on  the  inside  of  a  curve  and  the 
car  was  very  long  any  prudent  person  might  have  been  deceived. 

2.  Railboads — duty  toward  employes  of  companies  using  trades. 
Where  a  railroad  company  operates  trains  over  the  tracks  of  an- 
other at  its  invitation  and  pays  a  consideration  therefor,  the  latter 
company  owes  an  employe  of  the  former  the  duty  of  exercising 
ordinary  care  in  maintaining  the  track  and  its  surroundings  In  a 
reasonably  safe  condition. 
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share  of  the  benefits  received  by  the  employe  which  was  contributed 
by  the  employer  company. 

10.  Damages — when  not  excessive,  A  verdict  for  $15,000  is  not 
excessive  where  plaintiff  was  in  a  hospital  for  9%  months,  was 
confined  to  his  home  for  2"^  months,  sustained  a  fracture  of  the 
pelvis  which  left  one  side  %  of  an  Inch  higher  than  the  other,  a 
hole  was  torn  in  his  bladder,  he  became  neurasthenic,  and  there 
was  evidence  that  his  sexual  power  was  impaired. 

11.  Railboads — instruction  as  to  credit  for  benefits  paid  em- 
ploye under  Federal  Employers*  Liability  Act,  Where  an  employe 
of  a  railroad  company  brings  action  for  injuries  against  the  com- 
pany which  owns  the  tracks  where  the  accident  occurred,  it  is  er- 
ror to  instruct  that  if  the  company  is  found  guilty  credit  should 
not  be  given  such  company  in  assessing  damages  for  any  sum 
which  the  relief  department  of  the  employer  company  paid,  since 
the  jury  might  thereunder  take  the  view  either  that  no  credit 
should  be  given  for  the  sum  paid,  or  that  no  credit  should  be  given 
for  the  proportion  thereof  contributed  by  the  employer  company; 
but  the  error  may  be  cured  by  remittitur. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed  on  remittitur.  Opinion  filed 
May  8,  1913.    Rehearing  denied  May  22,  1913. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $15,000,  entered  in  the  Superior  Court 
of  Cook  county,  June  3,  1911,  upon  the  verdict  of  a 
jury,  in  favor  of  appellee,  hereinafter  called  plaintiff, 
in  an  action  for  damages  for  personal  injuries  brought 
against  appellant,  hereinafter  called  defendant.  Plain- 
tiff was  employed  by  the  Chicago,  Burlington  &  Quincy 
Eailroad  Company,  hereinafter  called  the  C.  B.  &  Q., 
as  a  conductor  or  switchman  of  freight  trains.  At  the 
time  of  the  accident,  which  occurred  December  15, 
1908,  he  was  engaged  in  moving  a  train  consisting  of 
five  baggage  cars  loaded  with  silk.  He  was  caught 
and  crushed  between  the  side  of  one  of  said  cars  and 
a  semaphore  post,  or  pole,  standing  in  close  proximity 
to  the  track,  and  suffered  severe  and  permanent  in- 
juries. Defendant  is  sued  as  the  owner  of  the  track 
on  which  the  train  was  moving. 

Plaintiff's  original  declaration,  filed  August  20^  1909, 
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tiff  was  caught  and  crushed  between  the  post  and  the 
side  of  the  car,  as  a  direct  result  of  the  dangerous 
proximity  of  the  post  to  the  track  and  of  his  being 
uninformed  of  that  fact,  and  was  thereby  injured,  etc. 
To  this  declaration  the  defendant  filed  the  general 
issue,  and  a  special  plea  denying  ownership  or  control 
of  the  said  track,  train  or  semaphore  post,  and  deny- 
ing that  defendant  had  invited  the  C.  B.  &  Q.  to  op- 
erate engines  and  cars  upon  said  track.  On  May  10, 
1911,  plaintiff  by  leave  of  court  filed  two  additional 
counts,  containing  practically  the  same  allegations  as 
those  in  the  original  count  but  omitting  all  reference 
to  interstate  commerce.  To  these  additional  counts 
the  defendant  filed  the  general  issue,  a  special  plea 
denying  ownership,  operation  or  control  of  the  track, 
train  or  semaphore  post,  and  a  plea  of  the  Statute  of 
Limitations.  Plaintiff  demurred  to  the  last  mentioned 
plea  and  on  May  15,  1911,  the  demurrer  was  sustained 
and  defendant  excepted.  The  trial  was  commenced  on 
the  same  day,  and  on  May  22nd  the  jury  returned  a 
verdict  for  plaintiff  for  $15,000,  and  special  findings 
upon  questions  submitted  to  them  by  the  court,  as 
follows : 

'  *  Do  you  find  from  the  evidence  that  upon  December 
15,  1908,  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  was  engaged  in  interstate  commerce 
between  two  or  more  states,  and  that  plaintiff  was 
injured  while  employed  by  it  in  such  commerce!** 

Answer  '*Yes." 

The  material  facts  as  disclosed  from  the  evidence 
are  substantially  as  follows:  The  track  in  question 
was  located  in  the  city  of  Chicago  and  was  owned  by 
the  defendant.  It  was  a  curved  track,  about  250  feet 
long,  known  as  the  *'Fort  Wayne  'YV'  and  connected 
the  Pennsylvania  railroad  (Fort  Wayne  branch)  with 
the  Chicago  &  Western  Indiana  railroad,  hereinafter 
called  the  C.  &  W.  L,  and  was  part  of  the  ''Grove 
street  tracks.**  A  section  foreman  and  his  crew,  em- 
ployed by  defendant,  made  all  the  repairs  on  the  track 
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defendant,  testified  that  a  day  or  two  previous  he 
measured  the  distance  between  the  post  and  the  nearest 
rail  of  the  ''Y"  track,  and  that,  allowing  for  the  '* over- 
hang'' of  an  ordinary  baggage  car,  which  would  be 
2  feet  9  inches  when  the  end  of  the  car  was  directly 
opposite  the  post,  the  ** clearance"  between  the  post 
and  such  car  is  2  feet  3  inches.'  This  clearance  and 
overhang,  as  stated  by  this  witness,  added  together 
makes  the  distance  between  the  nearest  railof  the**Y" 

track  and  the  post  5  feet,  or  9  inches  greater  than  the 
distance  as  given  by  plaintiff's  witness.  Defendant's 
witness  also  tegtified  that  the  distance  from  the  post 
south  to  said  frog  was  53  feet,  or  10  feet  greater  than 
the  distance  as  given  by  plaintiff's  witness.  To  ac- 
count for  these  discrepancies,  a  witness  for  plaintiff 
in  rebuttal  testified  that  during  the  last  week  in  Oc- 
tober, 1910,  by  direction  of  the  signal  engineer  of  the 
C.  &  W.  I.,  he  moved  the  semaphore  post  '*  north  or 
very  near  north"  about  6  feet.  Two  witnesses  for 
plaintiff  testified  that  after  the  accident  the  train 
moved  about  a  car  length  or  two  before  it  was  stopped, 
and  that  when  it  stopped  there  was  a  clearance  of 
from  8  to  10  inches  between  the  post  and  the  middle 
of  one  of  the  baggage  cars  standing  opposite  it,  and 
plaintiff  testified  that  the  clearance  between  the  post 
and  the  car  he  was  riding  on  was  ''about  6  inches  or 
so — close  enough  to  crush  me." 

Plaintiff  was  35  years  of  age  and  unmarried.  He 
had  worked  for  the  C.  B.  &  Q.  for  about  20  years,  as 
number  taker,  car  sealer,  car  carder,  switchman,  time- 
keeper on  track  elevation,  and  as  conductor  of  freight 
trains.  He  was  the  conductor  in  charge  of  the  train 
at  the  time  of  the  accident,  giving  all  necessary  direc- 
tions to  the  engineer.  His  average  earnings  as  con- 
ductor were  $110  per  month.  His  general  work  con- 
sisted in  going  from  one  yard  to  another  with  a 
''roustabout"  engine,  handling  cars  loaded  with 
"through  stuff"  going  by  different  roads  to  New  York 
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the  post,  looking  north  in  the  direction  the  train  was 
moving.  He  was  standing  on  a  ^ ladder  step**  made 
of  iron,  which  ran  the  full  width  of  the  foremost  of 
the  two  doors  on  the  side  of  the  car  underneath  the 
door  sill.  He  was  about  15  feet  from  the  front  end 
of  the  car,  which  was  about  65  feet  in  length,  opposite 
said  door,  and  was  holding  on  to  the  two  grab-irons 
located  on  either  side  of  the  door.  The  door  was  not 
flush  with  the  side  of  the  car;  it  **came  in  4  or  5 
inches."  Plaintiff  testified  that  the  door  sill  was  about 
even  with  the  bottom  line  of  his  vest,  that  there  is  no 
fixed  rule  as  to  where  on  a  freight  train  a  conductor 
should  ride,  but  that  he  makes  a  choice  in  view  of  the 
nature  of  the  work ;  that  in  this  case  it  was  his  business 
to  look  out  for  obstructions  and  for  signals  ahead  in 
order  to  notify  the  engineer  as. to  the  movements  of 
the  train;  that  as  the  train  approached  the  post  he 
was  looking  in  its  direction  watching  for  signals ;  that 
he  saw  the  post  when  he  was  about  100  feet  from  it; 
that  as  he  approached  it  he  '^judged  there  was  plenty 
of  room  for  my  body  to  pass  in  between  the  car  and 
the  post ;  * '  that  when  the  post  was  about  6  feet  away 
^*I  began  to  squeeze  in  my  body  *  *  *  to  be  on 
the  safe  side,"  and  even  then  '*it  looked  to  me  as  if 
there  was  plenty  of  clearance;"  that  he  had  never 
gone  over  that  track  before  and  that  he  did  not  know 
before  the  accident  that  there  was  not  clearance 
enough,  no  one  having  told  him  of  the  close  proximity 
of  the  post  to  the  track ;  that  if  he  had  known  he  was 
going  to  be  brushed  off  he  certainly  would  have  jumped 
off  the  train,  as  he  was  accustomed  to  get  off  trains 
moving  slowly;  that  at  the  time  he  was  passing  the 
post  he  **was  right  tight  close  against  the  car;"  that 
his  head  and  shoulders  were  ''in  the  doorway  of  the 
car ; ' '  that  his  body  was  crushed  between  the  door  sill 
of  the  car  and  the  post,  and  that  he  fell  to  the  ground 
and  was  picked  up  ''about  10  feet  or  so  northeast  of 
the  post."  The  engineer  of  the  train  testified  that  at 
the  time  of  the  accident  he  was  looking  right  along 
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sideration  of  plaintiff's  attorney  agreeing  that  ^Hhe 
question  of  interstate  commerce  and  the  Federal 
Employers*  Liability  Act*'  should  be  kept  out  of  the 
case.  What  the  terms  of  the  agreement,  if  any,  were, 
does  not  appear  in  the  record,  but  the  trial  judge 
stated  that  he  had  an  impression  that  some  such  agree- 
ment had  been  made,  but  was  not  going  to  decide  that 
it  had  been  made.  Plaintiff's  attorney  stated  that  in 
his  opinion  the  question  was  probably  not  in  the  case, 
but  if  it  was  in  the  case  and  might  prove  beneficial 
to  his  client  he  desired  to  prove  the  facts,  and  further 
stated,  inasmuch  as  the  original  declaration,  but  not 
the  additional  counts,  alleged  that  the  defendant  and 
the  C.  B.  &  Q.  were  engaged  in  interstate  commerce 
and  that  the  plaintiff  was  employed  in  interstate  com- 
merce, that  if  the  evidence  objected  to  was  excluded 
it  might  furnish  a  basis  for  defendant  to  claim  that 
those  allegations  in  the  original  declaration  had  not 
been  proved.  Defendant's  attorney  stated  that  he 
would  agree  that  lack  of  proof  as  to  those  allegations 
would  not  constitute  a  variance,  whereupon  the  court, 
with  the  consent  of  plaintiff's  attorney,  instructed  the 
jury  that  *' everything  that  has  been  said  by  the  wit- 
ness in  relation  to  the  contents  of  the  car,  how  it  was 
stamped  and  how  marked  is  excluded  from  your  con- 
sideration. ' ' 

During  the  introduction  of  evidence  on  behalf  of 
defendant,  it  was  shown  that  plaintiff  had  been  a  mem- 
ber of  the  ^'Relief  Department"  of  the  C.  B.  &  Q. 
since  1902 ;  that  this  was  an  organization,  of  which  the 
C.  B.  &  Q.  had  general  charge,  created  for  the  pur- 
pose of  establishing  a  relief  fund;  that  it  was  not  a 
separate  corporation  but  only  a  department  of  the 
C.  B.  &  Q.;  that  the  department  was  in  the  executive 
charge  of  a  superintendent ;  that  many  of  the  employes 
of  the  C.  B.  &  Q.  Railroad  and  the  C.  B.  &  Q.  Railway 
were  members  of  the  department ;  that  these  employes 
made  monthly  contributions  for  the  creation  of  the 
relief  fund  from  which  sick,  injury  and  death  benefit!^ 
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shall  be  brought  against  said  Company  •  .  •  *  for 
damages  arising  from  or  growing  out  of  injury  or 
death  occurring  to  me,  the  benefits  otherwise  payable, 
and  all  obligations  of  said  Relief  Department,  and  of 
said  Company,  created  by  my  membership  in  said 
Belief  Fund,  shall  thereupon  be  forfeited  without  any 
declaration  or  other  act  by  said  Belief  Department 
or  said  Company;"  that  plaintiff  acknowledged  in 
writing  the  receipt  of  certificate  of  membership,  April 
28,  1903,  together  with  copy  of  the  regulations;  that 
plaintiff  up  to  the  time  of  the  trial  had  received  from 
said  relief  department  the  total  sum  of  $1,231,  for 
benefits,  that  this  amount  was  paid  to  him  in  29  checks, 
varying  in  amounts  from  $28  to  $62,  all  being  dated 
prior  to  May  3, 1911,  that  the  last  check  was  for  period 
ending  April  30,  1911,  that  the  first  check  was  dated 
January  5,  1909,  but  was  not  cashed  by  plaintiff  until 
June  9,  1909;  and  that,  in  addition  to  this  total  sum 
for  benefits,  the  relief  department  also  paid  out,  on 
behalf  of  plaintiff,  the  sum  of  $1,349.59  for  hospital 
bills,  physician's  services,  etc. 

At  the  commencement  of  the  introduction  of  evi- 
dence on  behalf  of  plaintiff  in  rebuttal,  the  attorney 
for  plaintiff  stated,  out  of  the  jury's  hearing: 

**I  want  to  prove  that  interstate  feature;  •  •  • 
under  my  agreement  with  counsel  and  the  court,  I  do 
not  seek  to  recover  in  this  case  by  virtue  of  the  Em- 
ployer's Liability  Law;  •  *  *  but  here,  as  a  matter 
of  defense,  they  introduce  what  they  claim  amounts 
to  a  release  between  this  man  and  his  employer.  Now, 
as  meeting  that  defense,  and  for  the  purpose  of  show- 
ing that  it  is  invalid  and  that  what  they  claim  as  a  re- 
lease is  not  binding  but  is  illegal,  I  want  to  show  this : 
That  at  the  time  this  man  was  injured  he  was  engaged 
in  interstate  commerce,  the  point  of  that  being  that 
the  Employer's  Liability  Law  states  that  a  release,- 
or  anything  of  that  kind,  is  invalid  as  between  the  em- 
ployer and  an  employe,  who  is  injured  while  engaged 
in  interstate  commerce,  the  purpose  being  that  if  this 
release  is  invalid  as  between  this  man  and  his  em- 
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Winston,  Payne,  Steawn  &  Shaw,  for  appellant; 
Silas  H.  Steawn,  Edwabd  W,  Eveebtt  and  J.  Sidney 
CoNDiT,  of  counsel. 

James  C.  McShanb,  for  appellee. 

Mb.  Pbbsiding  Justice  Gbidlby  delivered  the  opinion 
of  the  court. 

First,  It  is  contended  by  counsel  for  defendant  that 
plaintiff  was  guilty  of  contributory  negligence,  which 
precludes  his  recovery.  Plaintiff  was  required  to  ex- 
ercise that  degree  of  care  for  his  own  safety  that  an 
ordinarily  prudent  person  would  exercise  under  the 
same  or  similar  circumstances.  Counsel  urge  that 
plaintiff  was  not  exercising  ordinary  care  in  riding  on 
the  side  of  the  car,  standing  on  the  ladder  step  under- 
neath the  door  sill,  and  that  he  could  have  ridden  on 
the  engine  or  upon  some  other  part  of  the  train.  The 
engine  was  in  the  rear  of  the  train,  pushing  the  five 
baggage  cars  around  this  curved  track  and  towards  a 
net-work  of  other  tracks,  where  there  were  many 
switches  and  signals.  Although  the  switches  were  be- 
ing operated  by  towermen,  plaintiff  did  not  know  upon 
what  track  his  train  would  be  run  after  leaving  the 
curved  track.  He  was  the  conductor  in  charge  of  the 
train,  and  it  appears  from  the  evidence  that  it  was  his 
duty  to  keep  a  lookout  ahead  to  see  where  the  train  was 
going  and  to  ascertain  whether  the  signals  were  set 
for  or  against  his  train,  and  be  in  a  position  where  he 
could  signal  the  engineer  to  stop  or  go  ahead,  that 
neither  he  nor  the  engineer  had  gone  over  the  curved 
track  before,  and  that  as  he  approached  the  post  he 
was  ** looking  ahead  for  signals.'*  Because  of  the  con- 
struction of  the  front  end  of  the  front  baggage  car, 
where  Coleman  was  riding,  plaintiff  could  not  ride 
there  and  at  the  same  time  be  in  a  position  to  be  seen 
by  the  engineer  and  be  able  to  signal  the  engineer.  All 
that  Coleman  could  do  was  to  signal  the  engineer  by 
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easily  be  deceived  under  such  conditions,  and  we  can- 
not say,  as  a  matter  of  law,  that  plaintiff  was  guilty 
of  negligence  in  not  jumping  from  the  train.  It  was 
for  the  jury  to  say,  under  all  the  facts  and  circum- 
stances of  this  case,  whether  or  not  plaintiff  was  guilty 
of  negligence,  and  it  is  evident  from  their  verdict  that 
they  did  not  think  so.  North  Chicago  St.  R.  Co.  v. 
Dudgeon,  184  HI.  477,  486;  Illinois  Terminal  R.  Co. 
V.  Thompson,  210  HI.  226,  235;  Chicago  <&  A.  R.  Co.  v. 
Stevens,  189  111.  226;  Chicago  &  A.  R.  Co.  v.  Johnson, 
116  HI.  206 ;  Whalen  v.  Illinois  &  St.  L.  Railroad  £  Coal 
Co.y  16  111.  App.  320 ;  Texas  (&  P.  R.  Co.  v.  Swearingen, 
196  U.  S.  51 ;  Indianapolis  Traction  &  Terminal  Co.  v. 
Holtsclaw,  41  Ind.  App.  520 ;  Johnston  v.  Oregon  S.  L. 
&  V.  N.  Ry.  Co.,  23  Ore.  94,  105.  And  we  cannot  say 
that  their  verdict  is  manifestly  against  the  weight  of 
the  evidence. 

Second.  It  is  also  contended  that  the  evidence  fails 
to  prove  that  defendant  was  guilty  of  any  negligence 
which  was  the  proximate  cause  of  the  injury.  Defend- 
ant by  special  plea  denied  the  ownership  or  control  of 
the  curved  track  and  also  denied  that  the  C,  B.  &  Q. 
had  been  invited  by  defendant  to  operate  its  engines 
and  cars  upon  the  track.  We  think  that  the  evidence 
shows  that  defendant  owned,  possessed  and  operated 
the  curved  track,  and  that  the  C,  B.  &  Q.  operated  the 
train  in  question  over  said  track  at  the  invitation  of 
defendant  and  for  a  valuable  consideration.  Plain- 
tiff's presence  upon  the  track  was  therefore  contracted 
for,  and  we  think  that  defendant  owed  him  the  duty  of 
exercising  ordinary  care  in  maintaining  the  track  and 
its  surroundings  in  a  reasonably  safe  condition  for  the 
purpose  for  which  it  was  provided  and  used.  **A  rail- 
road company  owning  a  railroad  which  permits  an- 
other company  to  use  the  road  is  liable  for  injuries  to 
persons  on  the  trains  of  the  latter  due  to  the  defective 
condition  of  the  roadbed,  track,  or  bridges,  or  to  the 
defective  condition  or  negligent  management  of  its 
switches,  although  the  injured  persons  were  ^nployes 
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case.  In  several  of  the  earlier  Illinois  cases,  where  the 
poles  or  other  obstructions  were  placed  by  the  com- 
panies upon  their  own  right  of  way,  no  suggestion  ap- 
pears to  have  been  made  that  the  companies  were  not 
liable  upon  the  ground  that  the  placing  of  the  same 
involved  an  engineering  pro^em.  In  the  case  of  Chi- 
cago  &  A.  Ry.  Co.  v.  Howell,  109  El.  App.  546,  affirmed 
208  111.  155,  it  is  said  (p.  549) : 

**  Whatever  may  be  the  proper  application  of  this 
view  of  the  law  in  this  state,  and  to  whatever  length  it 
may  have  been  extended  and  applied  elsewhere,  our 
courts  have  not  recognized  it  as  applicable  to  struc- 
tures of  any  kind  erected  or  maintained  in  connection 
with  the  operation  of  the  road,  such  as  a  ^mail-catcher,' 
telegraph  pole,  coal  shed,  flag  station,  awning  post, 
coal  shute,  scale-house,  switch-stand,  or  other  struc- 
ture." See  also  Chicago  W.  <&  V.  Coal  Co.  v.  Brooks, 
138  El.  App.  34,  39,  affirmed  234  El.  372 ;  Texas  <&  P. 
Ry.  Co.  V.  Swearingen,  196  U.  S.  51,  61. 

In  the  case  of  Illinois  Terminal  R.  Co.  v.  Thompson, 
112  111.  App.  463,  affirmed  210  111.  226,  where  the  rail- 
road company  had  not  erected  the  pole  in  question,  it 
is  said  (p.  470) :  ''We  have  seen  no  decision  that  tele- 
graph poles  along  the  track  or  in  the  yards,  and  their 
proximity  to  passing  trains,  may  be  regarded  as  part 
of  the  railroad  construction  not  to  be  considered  under 
a  charge  of  negligence. ' '  We  cannot  agree  with  coun- 
sel 's  contention  that  the  court  erred  in  refusing  to  in- 
struct the  jury  at  the  close  of  all  the  evidence  to  find 
for  the  defendant  upon  this  theory. 

Fourth.  It  is  further  contended  by  counsel  for  de- 
fendant that,  under  the  authority  of  the  case  of  Eck- 
man  v.  Chicago,  B.  <&  Q.  R.  Co.,  169  111.  312,  plaintiff's 
acceptance  of  benefits  from  the  Belief  Department  of 
the  C,  B.  &  Q.  released  that  company  from  liability  to 
pay  damages  because  of  plaintiff's  injuries;  that  if  de- 
fendant was  guilty  of  negligence  causing  plaintiff's  in- 
juries, the  C,  B.  &  Q.  was  also  guilty  of  negligence  con- 
tributing to  plaintiff's  injuries,  in  that  it  failed  to  use 
reasonable  care  to  furnish  plaintiff,  its  employe,  a  rea- 
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track,  roadbed,  works,  boats,  wharves,  or  other  equip- 
ment. *  * 

Section  5  of  the  Act  provides : 

'  *  That  any  contract,  rule,  regulation,  or  device  what- 
soever, the  purpose  or  intent  of  which  shall  be  to  en- 
able any  common  carrier  to  exempt  itself  from  any 
liability  created  by  this  Act,  shall  to  that  extent  be 
void:  Provided,  That  in  any  action  brought  against 
any  such  common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  Act,  such  common  carrier  may 
set  off  therein  any  sum  it  has  contributed  or  paid  to 
any  insurance,  relief  benefit,  or  indemnity  that  may 
have  been  paid  to  the  injured  employe  or  the  person 
entitled  thereto  on  account  of  the  injury  or  death  for 
which  said  action  was  brought.'' 

We  think  that  the  evidence  in  this  case  shows  that 
at  the  time  of  the  accident,  when  the  C,  B.  &  Q.  was 
moving  the  baggage  cars  in  question  over  the  curved 
track,  that  company  was  a  common  carrier  engaged  in 
interstate  commerce.  *' Every  part  of  every  transpor- 
tation of  articles  of  commerce  in  a  continuous  passage 
from  an  inception  in  one  state  to  a  prescribed  destina- 
tion in  another  is  a  transaction  of  interstate  com- 
merce.** U.  S.  V.  Colorado  S  N.  W.  R.  Co.,  85  C.  C.  A. 
27 ;  U.  S.  V.  Southern  Ry.  Co.,  187  Fed.  Rep.  209.  And 
we  think  that  under  the  facts  of  this  case  plaintiff, 
while  assisting  in  the  moving  of  the  cars  at  the  time 
of  the  accident,  was  employed  in  interstate  commerce 
within  the  meaning  of  the  Federal  Employer's  Liabil- 
ity Act.  Behrens  v.  Illinois  Cent.  R.  Co.,  192  Fed. 
Rep.  581;  Johnson  v.  Great  Northern  R.  Co.,  102  C. 
C.  A.  89.  And  we  are  of  the  opinion  that,  because  of  the 
provisions  of  said  Federal  Act,  plaintiff's  acceptance 
of  benefits  from  the  C,  B.  &  Q.  Relief  Department,  as 
disclosed  by  the  evidence  in  this  case,  did  not  release 
the  C,  B.  &  Q.  from  liability  for  plaintiff's  personal 
injuries  occasioned  by  its  negligence,  in  support  of 
which  opinion  we  cite  without  discussion  the  following 
cases:  Philadelphia,  B.  <&  W.  R.  Co.  v.  Schubert,  36 
App.  Cas.  (D.  C.)  565,  affirmed  224  U.  S.  603;  Mc- 
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was  engaged  and  plaintiff  was  employed  in  interstate 
commerce. 

Because  of  the  views  above  expressed  it  is  unneces- 
sary for  us  to  discuss  the  additional  contention  of 
counsel  for  plaintiff,  viz.:  assuming  that  the  alleged 
release  to  the  C,  B.  &  Q.  to  be  a  valid  one,  nevertheless 
plaintiff's  acceptance  of  benefits  from  the  Relief  De- 
partment of  the  C,  B.  &  Q.  did  not  release  defendant. 

Fifth.  It  is  further  contended  by  counsel  for  de- 
fendant that  the  trial  court  erred  in  its  rulings  in  ad- 
mitting and  in  refusing  to  admit  certain  evidence  of- 
fered. We  deem  it  unnecessary  to  discuss  the  several 
points  made.  SuflSce  it  to  say  that  we  have  considered 
all  of  them  and  are  of  the  opinion  that  no  error  preju- 
dicial to  the  defendant  was  committed  as  urged  by 
counsel.  Complaint  is  also  made  of  certain  remarks 
of  plaintiff's  counsel  made  during  the  trial  and  during 
his  argument  to  the  jury.  We  cannot  say  that  these 
remarks  were  so  improper  as  to  warrant  a  reversal  of 
the  judgment.  Nor  do  we  think  that  the  verdict  of  the 
jury  is  excessive  and  the  result  of  passion  and  prej- 
udice, as  counsel  contend. 

Sixth.  It  is  further  contended  that  the  court  erred 
in  giving  and  refusing  to  give  certain  instructions.  As 
to  the  refused  instructions  we  do  not  think  that  any 
error  was  conunitted.  Plaintiff's  given  instruction, 
No.  1,  which  is  admitted  to  be  a  correct  statement  of 
law,  was  not  in  our  opinion  misleading,  as  defendant 's 
counsel  contend.  Plaintiff's  given  instruction.  No.  9, 
told  the  jury  that,  if  they  found  defendant  guilty  and 
that  plaintiff  was  entitled  to  damages,  then  in  the  as- 
sessment of  such  damages  they  *  *  should  not  credit  the 
defendant  with  any  sum  which  the  Chicago,  Burlington 
&  Quincy  Eailroad  Belief  Department  paid  to  the 
plaintiff,  or  paid  to  any  doctor,  or  other  person,  for  or 
on  account  of  the  plaintiff. ' '  It  appears  from  the  evi- 
dence that  the  Belief  Department  of  the  C,  B.  &  Q. 
paid  plaintiff,  as  benefits,  the  sum  of  $1,231,  and  also 
expended  on  plaintiff's  behalf  the  additional  sum  of 
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Kicks  Sheep  Company,  Appellee  v.  Oregon  Short  Line 

Railroad  Company,  Appellant. 

Gen.  No.  17,086. 

1.  Cabbiebs — when  statement  of  opinion  hy  witness  not  prejVL- 
dAcial,  In  an  action  for  negligence  in  the  carriage  of  sheep  it  Is 
not  prejudicial  error  to  permit  a  witness  to  give  his  opinion  as  to 
the  market  value  of  the  sheep  in  the  condition  in  which  they 
would  have  arrived  If  they  had  been  conveyed  without  negligence 
where  there  is  evidence  tending  to  prove  unusual  loss  of  weight, 
and  of  the  market  price  of  sheep  in  good  condition  and  the  verdict 
is  Justified  by  such  evidence. 

2.  Appeals  and  ebbobs — saving  questions.  Appellant  Is  not  in  a 
position  to  complain  of  error  in  giving  Instructions  where  no  ob- 
jections were  made  and  exceptions  preserved. 

3.  Cabbiebs — Interstate  Commerce  Act.  The  Interstate  Com- 
merce Act,  section  20,  as  amended  by  the  Act  of  June  29,  1906  (34 
U.  S.  at  Large  593),  exclusively  controls  the  liability  of  a 
receiving  carrier  for  damages  in  cases  of  Interstate  shipments  of 
property  and  covers  the  whole  subject-matter. 

4.  Cabbiebs — Interstate  Commerce  Act.  A  right  of  action  may 
accrue  to  the  shipper  under  the  Interstate  Commerce  Act  as 
amended  June  29,  1906,  though  he  does  not  receive  the  bill  of  lading 
or  receipt  which  the  carrier  Is  required  by  the  act  to  issue. 

5.  Cabbiebs — Interstate  Commerce  Act.  Where  a  shipper  brings 
action  under  the  Interstate  Commerce  Act  as  amended  by  the  act 
of  June  29,  1906,  for  damages  for  the  negligent  conveyance  of  sheep 
the  declaration  states  a  cause  of  action  though  it  does  not  allege 
that  the  shipper  is  the  lawful  holder  of  the  bill  of  lading  or  receipt 
required  by  the  first  part  of  the  act. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  C. 
ScovEL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  May  8,  1913. 

Erode  B.  Davis,  for  appellant;  John  M.  Bankin, 
of  counsel. 

Charles  A.  Butler,  for  appellee. 

Mr.  Justice  Fitch  delivered  the  opinion  of  the 
court. 
Appellee  recovered  a  judgment  in  the  Municipal 
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of  five  consecutive  hours,'*  unless  prevented  by  storm 
or  unavoidable  causes,  provided,  that  the  time  may  be 
extended  to  thirty-six  hours  upon  the  written  request 
of  the  person  in  custody  of  the  sheep,  and  provided 
further,  that  sheep  need  not  be  unloaded  in  the  night 
time,  if  the  period  of  twenty-eight  hours  expires  at 
night.  It  appears  that  for  the  purpose  of  complying 
with  this  statute,  facilities  for  unloading  sheep  and 
for  feeding  and  watering  them,  were  provided  by  de- 
fendant and  the  connecting  carriers,  at  ten  stations 
at  least  along  the  route.  The  shipment  left  Rexburg 
about  ten  o'clock  on  the  morning  of  September  22, 
1906.  During  that  day  and  the  next  day  the  train 
stopped  several  times  (once  to  allow  another  stock 
train  to  pass)  but  the  sheep  were  not  unloaded  until 
the  train  arrived  at  Rawlins,  Wyoming,  on  the  line 
of  the  Union  Pacific.  The  train  arrived  there  at 
seven  o'clock  p.  m.,  September  23,  1906,  but  the  stock 
yards  at  that  place  were  so  crowded  that  the  sheep 
were  not  unloaded  until  the  next  day,  after  they  had 
been  confined  at  least  fifty  hours  without  food  or 
water.  There  is  evidence  to  the  effect  that  the  hay 
supplied  to  the  sheep  at  Rawlins  was  of  poor  quality, 
and  that  the  only  water  accessible  was  in  troughs  so 
high  above  the  ground  that  the  lambs  could  not  drink 
from  them ;  also  that  the  troughs  were  surrounded  by 
mud,  which  had  a  tendency  to  prevent  the  sheep  from 
approaching  the  troughs  to  drink.  There  is  some 
evidence  to  the  effect  that  railroad  traflSc  was  unusu- 
ally heavy  at  this  time,  resulting  in  unusual  congestion, 
due  in  part  to  conditions  following  the  earthquake 
at  San  Francisco.  During  the  forenoon  of  September 
25th,  the  sheep  were  again  loaded  on  the  cars  and 
proceeded  to  Julesburg,  Colorado,  where  the  train 
remained  for  six  hours,  but  the  sheep  were  not  un- 
loaded, fed  or  watered  at  that  place.  The  train 
reached  North  Platte,  Nebraska,  about  eight  o'clock 
in  the  evening  of  September  26th.    There  the  sheep 
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as  to  damages,  we  would  be  inclined  to  hold  that  the 
ruling  of  the  trial  court  was  prejudicial  error.  But 
as  above  stated,  there  was  evidence  tending  to  prove 
an  actual  loss  in  weight  of  the  sheep  amounting  to 
approximately  four  pounds  per  head  more  than  the 
usual  loss  upon  an  ordinary  shipment  of  that  charac- 
ter; and  the  evidence  shows  that  on  both  October  1, 
and  October  4,  1906,  the  market  price  of  sheep  in  good 
condition  was  at  least  five  cents  a  pound.  Upon  this 
basis,  a  verdict  fixing  the  damages  at  $479.40  would 
have  been  justified,  even  if  all  other  elements  of  dam- 
age were  excluded.  The  verdict  was  less  than  that 
amount.  The  ruling  complained  of,  therefore,  evi- 
dently resulted  in  no  injury  to  the  appellant. 

It  is  next  claimed  that  the  court  erred  in  giving 
certain  instructions  on  behalf  of  appellee.  As  to  this 
point,  we  have  searched  the  abstract  of  the  record 
and  the  record  itself,  and  we  are  unable  to  find  any 
statement  to  the  eflFect  that  any  objection  was  made  to 
the  giving  of  any  of  the  instructions,  or  that  any  ex- 
ception thereto  was  preserved.  Under  these  circum- 
stances, appellant  is  not  in  a  position  to  complain  of 
any  alleged  error  in  the  instructions.  We  have  never- 
theless considered  the  arguments  as  to  the  instructions 
and  may  properly  say  that  while  several  of  the  in- 
structions are  open  to  criticism  and  perhaps  are  er- 
roneous, yet  in  our  opinion  the  jury  could  not  have 
done  otherwise  than  find  the  issues  for  the  plaintiflF 
upon  any  reasonable  view  of  the  evidence,  nor,  having 
so  found,  could  the  jury  have  awarded  any  less  amoimt 
as  damages  than  the  amount  of  the  verdict. 

It  is  also  urged  that  the  declaration  does  not  state 
a  cause  of  action.  It  is  contended  that  section  20  of 
the  Interstate  Commerce  Act,  as  amended  by  the  Act 
of  June  29,  1906,  commonly  known  as  the  Carmack 
amendment  to  the  Hepburn  Act  (34  U.  S.  Stat,  at 
Large,  595),  has  superseded  all  state  laws  upon  the 
subject  of  interstate  shipments  of  goods  and  chattels : 
that  under  the  first  part  of  that  section,  no  cause  of 
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receiving  packages  in  one  state  for  a  point  in  another, 
and  beyond  its  own  lines,  is  to  deny  to  such  an  initial 
carrier  the  former  right  to  make  a  contract  limiting 
liability  to  its  own  line/*  In  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  the  same  court  again  had 
before  it  the  same  section  of  the  act,  and  it  was  there 
said :  * '  That  the  legislation  supersedes  all  the  regula- 
tions and  policies  of  a  particular  state  on  the  same 
subject  results  from  its  general  character.  It  em- 
braces the  subject  of  the  liability  of  the  carrier  under 
a  bill  of  lading  which  he  must  issue,  and  limits  his 
power  to  exempt  himself  by  rule,  regulation  or  con- 
tract. Almost  every  detail  of  the  subject  is  covered 
so  completely  that  there  can  be  no  rational  doubt  but 
that  Congress  intended  to  take  possession  of  the  sub- 
ject and  supersede  all  state  regulation  with  reference 
to  it.**  In  the  case  last  cited,  it  was  urged  that  the 
proviso  above  quoted  preserves  the  right  of  action  as 
it  existed  in  the  several  states  prior  to  the  passage  of 
the  Carmack  amendment;  but  the  court  held  that  the 
proviso  has  reference  only  to  remedies  existing  at 
that  time  in  the  Federal  courts,  saying  (p.  152) :  **To 
construe  this  proviso  as  preserving  to  the  holder  of 
any  such  bill  of  lading  any  right  or  remedy  which  he 
may  have  had  under  existing  Federal  law  at  the  time 
of  his  action  gives  to  it  a  more  rational  interpretation 
than  one  which  would  preserve  rights  and  remedies 
under  existing  state  laws,  for  the  latter  view  would 
cause  the  proviso  to  destroy  the  act  itself.**  These 
decisions  clearly  establish  the  rule  that  the  liability 
of  a  receiving  carrier  for  damages  in  cases  of  inter- 
state shipments  of  property  is  now  exclusively  con- 
trolled by  the  provisions  of  the  Carmack  amendment, 
which  was  intended  to,  and  does,  cover  the  whole 
subject-matter,  not  only  in  suits  brought  to  enforce 
the  statutory  liability  created  by  the  first  clause  of 
the  amendment,  but  also  in  suits  brought  to  enforce 
any  common-law  right  of  action,  which  latter  right 
must  be  determined  according  to  the  principles  rec- 
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lading,  but  by  the  act  of  receiving  property  from  a 
shipper  for  interstate  transportation.  In  our  opinion, 
this  is  the  effect  of  the  construction  placed  upon  the 
Carmack  amendment  by  the  Supreme  Court  of  the 
United  States  in  Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  supra.  Under  this  interpretation  of  the 
amendment,  whether  the  shipper  actually  receives  a 
bill  of  lading  or  receipt  from  the  carrier  becomes  a 
matter  of  no  importance  whatever,  so  far  as  the  lia- 
bility of  the  carrier  to  the  shipper  is  concerned.  To 
sustain  the  contention  that  the  declaration  must  al- 
lege and  the  shipper  must  prove  that  the  defendant 
has  performed  its  statutory  duty  to  issue  a  receipt  or 
bill  of  lading,  would  enable  the  carrier  to  bring  about 
by  indirection  and  wilful  violation  of  the  statute,  an 
exemption  from  liability  which  it  could  not  otherwise 
be  heard  to  assert,  and  thus  to  take  advantage  of  its 
own  wrong.  It  may  be  that  the  possession  of  such  a 
receipt  or  bill  of  lading  would  be  necessary  if  the 
suit  were  brought  by  some  person  other  than  the 
shipper,  but  that  question  is  not  before  us,  and  we  do 
not  decide  it.  In  International  Watch  Co.  v.  Dela- 
ware, L.  £  W.  R.  Co.,  80  N.  J.  Law  553,  a  similar  con- 
tention was  made  and  the  Supreme  Court  of  New 
Jersey  said:  **The  words,  lawful  holder'  in  the 
clause  which  provides  that  a  common  carrier  shall 
issue  a  receipt  or  bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any  loss,  etc., 
were  used  to  include  not  only  the  shipper  but  any 
assignee  of  the  bill  of  lading;  and  where  no  bill  of 
lading  is  given,  the  shipper  himself  stands  in  the  same 
position  as  if  he  was  the  lawful  holder  of  such  bill 
of  lading,  and  the  liability  of  the  company  to  such 
shipper  is  the  same  liability  as  is  imposed  in  favor 
of  the  lawful  holder  of  a  receipt  or  bill  of  lading.*' 
We  agree  with  this  reasoning  and  are  of  the  opinion 
that  the  declaration  states  a  good  cause  of  action 
under  the  Carmack  amendment.  If  any  bill  of  lad- 
ing was  in  fact  issued  in  this  case  and  such  bill  of 
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5.  Cabriers — negligence.  Where  there  Is  no  evidence  that  the 
defendant  carrier  was  guilty  of  negligence  when  the  car  on  which 
plaintiff,  a  hoy  of  14  years  old,  was  riding  on  the  rear  fender,  gave  a 
Jolt  or  lurch,  causing  him  to  fall  off,  a  verdict  of  not  guilty  will 
be  sustained. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1912.    Affirmed.    Opinion  filed  May  8,  1913. 

John  C.  King  and  James  D.  Poweb,  for  plaintiff  in 
error. 

B.  F.  EiCHOLSON  and  C.  LeRoy  Bbown,  for  defend- 
ant in  error ;  Leonabd  A.  Busby,  of  counsel. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  sued  the  defendant  railway  com- 
pany for  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  being  jolted  from  the  rear  fender  of 
a  street  car  upon  which  plaintiff  was  riding  at  the  time 
of  the  accident.  A  verdict  of  not  guilty  was  returned, 
and  from  a  judgment  entered  upon  that  verdict  the 
plaintiff  appeals. 

At  the  close  of  all  the  evidence  the  court  instructed 
the  jury  to  find  the  defendant  not  guilty  as  to  the 
second  and  third  counts  of  the  declaration,  and  this 
ruling  is  assigned  as  error.  The  second  count  alleges, 
in  substance,  that  it  was  the  duty  of  defendant  to  fur- 
nish and  provide  a  sufficient  number  of  cars  so  that 
the  same  should  not  become  unreasonably  crowded; 
that  defendant  neglected  so  to  do,  whereby  the  car 
upon  which  plaintiff  became  a  passenger  was  so  un- 
reasonably crowded,  that  *'by  reason  of  the  crowded 
condition'*  thereof,  plaintiff  **was  obliged  to,  and  did, 
sit  upon  the  fender  upon  the  rear  end  of  said  car;'' 
that  he  exercised  due  care  for  his  own  safety,  but  that 
**by  reason  of  the  premises  and  of  said  defendant's 
negligence  he  was  thrown  and  fell  from  and  off  the 
place  where  he  was  thus  sitting  on  said  car  and  upon 
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injury  to  the  plaintiff  resulted  solely  from  the  failure 
of  the  defendant  to  furnish  a  sufficient  number  of  cars 
and  seats.  There  is  no  evidence  whatever  in  the  rec- 
ord"  as  to  what  number  of  cars  was  being  operated  on 
Clark  street  at  the  time  of  the  accident,  nor  is  there 
any  evidence  fairly  tending  to  prove  that  the  mere* 
failure  to  provide  the  plaintiff  with  a  feeat  inside  the 
car  necessarily  obliged  him  to  take  a  seat  on  the  fen- 
der, as  charged  in  those  counts.  Furthermore,  there 
is  no  evidence  from  which  it  can  be  legitimately  in- 
ferred that  the  plaintiff's  injury  was  proximately 
caused  by  any  failure  on  defendant's  part  to  provide 
more  cars  or  more  seats.  Therefore,  even  if  it  be  as- 
sumed that  a  recovery  might  be  had  under  the  second 
and  third  counts  if  supported  by  evidence  tending  to 
prove  the  averments  of  those  counts,  we  think  that 
under  the  facts  shown  in  this  record  the  court  did  not 
err  in  instructing  the  jury  to  disregard  them. 

It  is  next  urged  that  several  of  the  instructions 
given  by  the  court  on  behalf  of  the  defendant  were 
erroneous.  Instructions  29  and  30  were  unobjection- 
able, in  our  opinion.  They  conformed  to  the  theory 
of  the  defendant  and  there  was  evidence  tending  to 
support  that  theory.  The  sixth  instruction  was  in- 
tended to  state  the  rule  that  the  evidence  of  defend- 
ant's employes  should  not  be  disregarded  merely  be- 
cause they  were  employes  of  the  defendant.  It  is  evi- 
dent, however,  that  in  copying  this  instruction  from 
some  approved  precedent,  the  line  *' simply  because 
such  witness  was  or  is  an  employe  of  the  defendant" 
was  overlooked.  The  meaning,  of  course,  is  essential- 
ly different  on  account  of  this  omission.  Instruction 
24  told  the  jury  that  the  allegation  in  the  declaration 
''that  the  plaintiff,  at  the  time  and  place  in  question, 
was  in  the  exercise  of  due  care  for  his  own  safety  and 
protection"  is  a  material  allegation,  and  unless  the 
jury  believe  from  the  evidence  *'and  under  the  in- 
structions of  the  court"  that  he  was  then  and  tliere 
''exercising  such  due  and  reasonable  care  for  his  own 


234  Appellate  Courts  of  Illinois. 

Mumaugh  v.  Chicago  City  Ry.  Co.,  180  IlL  App.  229. 

on  the  head  by  another  car  which  just  at  that  moment 
came  up  on  the  other  track.  On  the  other  hand,  the 
conductor  denied  that  he  collected  any  fare  from  the 
plaintiff  and  testified  that  he  did  not  see  the  boy  at 
any  time  prior  to  the  accident;  and  one  of  the  pas- 
sengers, who  stood  on  the  rear  platform,  testified  that 
plaintiff  was  not  riding  on  the  fender,  but  was  on  the 
step  on  the  ''blind  side"  of  the  car,  outside  the  closed 
doors  of  the  vestibule.  The  manner  in  which  the  plain- 
tiff received  his  injury  tends  to  corroborate  the  de- 
fendant's witnesses.  But  if  the  version  of  the  plain- 
tiff be  accepted,  the  only  facts  upon  which  any  negli- 
gence on  defendant's  part  can  be  predicated  are  the 
facts  that  the  car  ''lurched  or  jolted"  and  that  the 
conductor  collected  fare  from  the  plaintiff  while  he  was 
riding  upon  the  fender.  If  the  latter  act  be  considered 
as  an  implied  permission  to  the  plaintiff  to  ride  on 
the  fender  as  a  passenger,  it  has  been  held  that  such  a 
permission  is  not  negligence,  per  se,  on  the  carrier's 
part.  If  "the  carrier  permits  a  passenger  to  ride  in 
that  way,  the  carrier  assumes  the  duty  of  exercising 
the  care  demanded  by  the  circumstances."  North  Chi- 
cago St.  R.  Co.  V.  Polkey,  203  111.  225,  232.  It  may  be 
doubted  whether  a  breach  of  any  such  duty  is  included 
in  the  general  allegations  of  negligent  operation  made 
in  the  first  count  of  the  declaration ;  but  if  it  be  con- 
ceded that  the  allegations  of  that  count  are  broad 
enough  to  admit  proof  of  such  a  breach  of  duty,  the 
only  evidence  tending  to  prove  any  failure  on  defend- 
ant's part  to  exercise  such  care  as  the  circumstances 
demanded,  is  the  evidence  that  the  car  "jolted  and 
lurched." 

There  is  no  evidence  tending  to  prove  that  the  car 
was  ^oing  any  faster  at  the  time  of  the  alleged  jolt  or 
lurch  than  it  had  been  going  from  Harrison  street  to 
Eighteenth  street.  During  all  that  distance,  the  plain- 
tiff claims  that  he  rode  in  safety  on  the  fender.  There 
is  no  proof  that  any  act  or  omission  of  any  servant 
of  the  defendant  caused  the  car  to  jolt  or  lurdi.    There 
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at  the  October  term,  1911.     Affirmed  on  remittitur.     Opinion  filed 
May  8,  1913. 

Frank  L.  Kriete,  Joseph  D.  Kyan  and  William  H. 
Symmes,  for  appellant;  John  R.  Guilliams,  of  coun- 
sel. 

John  C.  King  and  James  D.  Power,  for  appellee. 

Mr.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

On  April  26,  1910,  about  midnight,  plaintiff  and  an- 
other man  were  going  north  on  Sangamon  street  near 
Grand  avenue  in  a  single  top  buggy.  There  is  a 
double  street  car  track  in  Grand  avenue,  and  as  they 
came  up  to  the  crossing,  plaintiff,  who  was  driving, 
said  he  looked  in  both  directions  and  saw  nothing.  A 
little  further  along,  before  the  horse  reached  the  first 
track,  plaintiff  looked  again  and  saw  a  car,  nearly  a 
block  east,  coming  towards  him  rapidly  on  the  north 
track.  His  horse  was  trotting  and  he  judged  that 
he  had  plenty  of  time  to  cross  ahead  of  the  car.  As 
the  horse  passed  over  the  south  track,  however,  plain- 
tiff noticed  that  the  street  car  was  very  close  to  him, 
and  he  struck  the  horse  with  the  reins.  The  horse 
jumped  forward  and  cleared  the  tracks,  but  the  car 
struck  the  hind  wheel  of  the  buggy,  overturned  it,  and 
plaintiff  and  his  companion  were  thrown  to  the 
ground.  Plaintiff  was  a  large  man,  weighing  over  300 
pounds.  He  was  unconscious  when  picked  up,  and 
was  taken  to  a  hospital.  He  was  cut  and  bruised  on 
the  head  and  shoulders  and  four  ribs  were  broken. 
From  a  judgment  in  his  favor  for  $3,500,  the  defend- 
ant railway  company  appeals. 

It  is  insisted  by  appellant's  counsel  that  plaintiff 
was  guilty  of  a  want  of  ordinary  care  and  of  contribu- 
tory negligence,  in  attempting  to  cross  ahead  of  the 
street  car,  under  the  circumstances.  Ordinarily,  these 
are  questions  of  fact  for  the  jury  to  determine,  and 
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pends  not  upon  the  common  law  but  upon  the  stat- 
ute." That  case  also  includes  manslaughter  as  among 
the  crimes  not  classed  as  infamous  (Ibid  278).  In 
Burke  v.  Stewart,  81  HI.  App.  506,  the  Appellate  Court 
of  the  Second  District  held  that  the  rule  announced  in 
the  Bartholomew  case,  supra,  is  also  applicable  to  sec- 
tion 1  of  chapter  51  of  the  Kevised  Statutes,  which 
prescribes  the  rule  in  civil  cases.  See  also  Clifford  v. 
Pioneer  Fireproofing  Co.,  232  111.  150.  We  do  not  re- 
gard the  case  of  McLain  v.  City  of  Chicago,  127  HI. 
App.  489,  as  opposed  to  this  view,  for  the  reason  that 
the  conviction  which  it  was  there  held  could  be  shown 
to  affect  the  credibility  of  a  witness  was  a  conviction 
for  petit  larceny,  which  was  an  infamous  offense,  both 
at  common  law  and  under  the  statute  in  force  at  that 
time.  See  People  v.  Russell,  supra.  In  our  opinion, 
there  was  no  error  in  the  ruling  of  the  trial  court  in 
this  respect.  Other  minor  errors  in  the  admission  or 
exclusion  of  evidence  are  alleged,  but  we  see  no  re- 
versible error  among  those  assigned  and  discussed  in 
the  briefs  of  counsel. 

It  is  urged  that  the  fifth  instruction  given  on  behalf 
of  plaintiff,  relative  to  damages,  is  erroneous.  Since 
the  briefs  in  this  case  were  written,  the  Supreme  Court 
has  approved  this  identical  instruction  in  Thompson 
V.  Northern  Hotel  Co.,  256  111.  77,  upon  facts  similar 
to  those  here  involved.  Upon  the  authority  of  that 
case,  we  think  there  was  no  error  in  giving  the  instruc- 
tion. As  to  the  two  refused  instructions  concerning 
which  complaint  is  made,  we  think  they  were  substan- 
tially covered  by  the  instructions  given. 

It  is  further  claimed  that  the  verdict  is  excessive. 
We  are  inclined  to  agree  with  this  contention.  There 
is  no  evidence  in  the  record  as  to  plaintiff's  eaminjg 
capacity,  beyond  the  mere  fact  that  he  testified  that 
he  was  a  contractor,  and  no  evidence  to  show  whether 
he  is  earning  more  or  less  now  than  before  the  acci- 
dent. Appellee's  counsel,  without  describing  the  phys- 
ical injuries  sustained  by  plaintiff,  refer  us  to  the 
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Steve  Novak,  Appellee,  v.  Grand  Trunk  Western  Rail- 
way Company,  Appellant. 

Gen.  No.  17,128. 

Master  and  servant — vohen  inBtruciion  erroneous  as  assuming 
controverted  points.  In  an  action  for  personal  Injuries,  where  the 
evidence  Is  sharply  conflicting  whether  an  alleged  "straw  boss"  of 
defendant  was  present  and  directing  the  work  at  the  time  of  the 
accident,  it  is  prejudicial  error  to  Instruct  that  where  an  act  Is 
performed  by  a  servant  in  obedience  to  a  command  of  one  having 
authority  to  give  it,  and  the  act  is  attended  with  danger,  the  serv- 
ant need  not  balance  the  danger  and  decide  with  certainty  whether 
he  must  do  the  act;  and  his  knowledge  of  attendant  danger  will 
not  defeat  his  right  of  recovery  if,  In  obeying,  he  acts  as  an  ordi- 
narily prudent  man  would  under  the  circumstances,  provided  these 
facts  are  warranted  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kick- 
ham  ScANLAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Reversed  and  remanded.  Opinion 
filed   May  8,  1913. 

Kbetzinger,  Kooney  and  Kbetzingeb,  for  appellant. 

Johnson  &  Belasco,  for  appellee;  Joel  Bakeb,  of 
counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  obtained  by- 
Steve  Novak,  hereinafter  called  plaintiflF,  against  the 
Grand  Trunk  Western  Railway  Company,  hereinafter 
called  defendant,  in  a  suit  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  employed  as  a 
laborer  in  the  repair  shops  of  the  defendant. 

It  was  claimed  by  the  plaintiff  that  one  Frank 
Mudra  was  a  *' straw  boss,'*  acting  for  the  defendant, 
to  whom  the  plaintiff  owed  the  duty  of  obedience,  and 
that  while  obeying  orders  of  Mudra  the  accident  in 
question  happened.    There  was  much  testimony  touch- 
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story  of  the  plaintiflf  and  his  brother  with  reference 
to  Mudra's  connection  with  it.  Other  witnesses  tes- 
tified as  to  Mudra  being  outside  of  the  yard  at  the 
time. 

It  was  therefore  necessary  that  the  instructions 
should  not  tend  to  mislead  the  jury,  especially  upon 
the  vital  questions  of  fact  involved.  Under  these  con- 
ditions the  following  instruction  was  given: 

*'The  court  instructs  you  on  the  law  in  this  case, 
that  where  an  act  is  performed  by  a  servant,  in  obedi- 
ence to  a  command  by  one  having  authority  to  give  it, 
and  the  performance  of  the  act  is  attended  with  a  de- 
gree of  danger,  yet,  in  such  case,  it  is  not  requisite  that 
such  servant  shall  balance  the  degree  of  danger,  if 
any,  and  decide  with  absolute  certainty  whether  he 
must  do  the  act  or  refrain  from  doing  it;  and  his 
knowledge  of  attendant  danger  will  not  defeat  his 
right  of  recovery,  if  in  obeying  the  command  he  acted 
with  the  degree  of  prudence  that  an  ordinarily  prudent 
man  would  have  done  under  the  circumstances,  pro- 
vided these  facts  are  warranted  by  the  evidence.'* 

It  is  manifest  that  this  instruction  proceeded  upon 
the  assumption  that  plaintiff  had  performed  the  act 
in  question  in  obedience  to  a  command  from  Mudra, 
and  also  that  Mudra  had  authority  to  give  such  com- 
mands, both  of  which  points  were  the  principal  contro- 
verted issues  in  the  case.  The  instruction  does  not  re- 
quire the  jury  to  believe  anything  from  the  evidence 
as  to  these  controverted  points.  It  assumed  the  plain- 
tiff's theory  to  be  true  and  the  def«mdant's  to  be  un- 
true. It  would  almost  necessarily  work  injuriously  to 
the  defendant.  The  words  ''provided  these  facts  are 
warranted  by  the  evidence"  are  not  equivalent  to  re- 
quiring the  jury  to  believe  facts  from  the  evidence, 
and  do  not  cure  the  harm  in  the  instructions. 

For  the  error  indicated  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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the  judgment  herein  be  affirmed  with  statutory  dam- 
ages. The  original  judgment,  to  secure  which  the 
bond  in  question  was  given,  was  entered  on  February 
15,  1906,  and  the  bond  itself  was  dated  March  7,  1906. 
The  history  of  this  matter,  which  it  is  needless  to 
i^arrate,  convinces  us  that  the  contention  of  the  de- 
fendant in  error  is  well  founded.  The  judgment  will 
therefore  be  affirmed  and  the  defendant  in  error  will 
be  awarded  statutory  damages  to  the  amount  of  twenty 
dollars. 

Affirmed. 


Ellen  Golden  and  Thomas  E.  Hunt,  Administrators, 
FlaintifTs  in  Error,  t.  South  Chicago  City  Rail- 
way Company^  Defendant  in  Error. 

Gen.  No.  18,104. 

1.  Appeals  aitd  ebbobs — wliere  verdict  of  not  guilty  U  Muutained, 
In  an  action  for  death  where  it  is  alleged  that  defendant  negli- 
gently ran  a  street  car  over  an  excavation  in  which  plaintllTs  in- 
testate was  working  and  caused  the  excavation  to  cave  in  on  him, 
there  being  evidence  that  the  excavation  was  in  violation  of  city 
ordinances,  that  the  soil  was  loose  and  unsupported,  and  that  de- 
ceased, an  experienced  drain  layer,  must  have  known  of  the  danger, 
a  verdict  of  not  guilty  will  be  affirmed. 

2.  Evidence — res  gestae.  In  an  action  for  the  death  of  plaintiff's 
intestate,  a  drain  layer,  killed  by  an  excavation  caving  in,  the 
testimony  of  a  witness  as  to  what  he  heard  men  around  the  scene 
of  the  accident  say  as  to  how  the  excavation  caved  in  is  admissible 
as  part  of  the  res  gestae. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Homeb 
Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.    Affirmed.    Opinion  filed  May  8,  1913. 

David  K.  Tone,  H.  M.  Ashton  and  Elmer  J.  Tone, 
for  plaintiffs  in  error, 

Zane,  Busby  &  Weber,  for  defendant  in  error. 
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drain  layer  in  the  employ  of  Keiss.  Keiss  had  notified 
the  Street  Eailway  Company  that  he  intended  to  lay 
a  sewer  underneath  the  tracks,  but  there  is  no  evidence 
that  he  obtained  the  necessary  permits  prescribed 
by  the  city  ordinances.  On  the  morning  that  the  men 
started  to  work  they  cut  an  open  trench  from  the  side- 
walk on  the  east  side  of  the  street  out  to  the  east  or 
north-bound  track,  about  six  feet  deep.  The  testi- 
mony tends  strongly  to  show  that  at  this  time  Keiss, 
the  contractor,  was  drinking  and  intoxicated.  About 
the  noon  hour,  having  reached  the  east  track  in  the 
street,  the  men  started  to  tunnel  under  it  and  con- 
tinued this  work  after  one  o'clock.  Keiss  did  not 
order  this  work  done,  but  Golden  selected  that  way 
himself.  One  of  the  men  working  with  Golden  ob- 
jected to  working  in  the  tunnel  under  the  track,  on  the 
ground  that  it  was  dangerous,  and  withdrew.  This 
was  in  the  presence  and  hearing  of  Golden.  However, 
Golden  continued  with  the  work  of  drilling  under  the 
track.  At  this  time  a  drain  inspector  for  the  city,  in 
the  hearing  and  presence  of  Golden,  warned  Keiss  that 
the  work  could  not  be  done  in  that  way  since  the 
ground  would  not  hold,  and  that  he  ought  to  hold  it  up 
in  some  way.  The  ground  at  this  place  was  loose  and 
sandy  and  would  not  stand  without  support,  but  Keiss 
put  in  no  supports  or  sheeting. 

When  Golden  reached  the  main  sewer  in  the  tunnel 
he  used  a  large  hammer  in  order  to  make  the  connec- 
tion. The  hammer  was  used  to  make  a  hole  in  the 
main  sewer.  Golden  took  the  hammer  and  began  strik- 
ing on  the  pipe  to  make  the  connection.  Just  before 
this  time  a  car  had  come  up  from  the  south,  and  Keiss 
had  signalled  it  to  slow  down.  The  testimony  tended 
to  show  that  the  car  was  slowed  down  by  the  motor- 
man  and  that  it  proceeded  slowly  up  to  the  excavation 
and  crossed  it  at  a  slow  rate  of  speed,  Keiss  following 
it  up  to  the  excavation.  The  car  passed  over  and 
turned  the  comer  at  the  next  cross  street.  About  eight 
or  ten  minutes  after  this  car  had  passed,  and  while 
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to  the  accident  in  question,  and  that  the  jury  was 
amply  justified  in  so  finding  from  the  evidence.  We 
are  also  of  the  opinion  that  the  evidence  shows  that 
the  cause  of  the  accident  was  not  the  passing  of  the 
street  car,  buit  because  of  the  loose  character  of  the 
soil  in  which  the  trench  and  tunnel  were  dug,  together 
with  the  failure  of  the  contractor,  Keiss,  properly  to 
guard  against  the  danger  of  a  cave-in  by  the  use  of 
supports  or  sheeting. 

Plaintiffs  complain  of  certain  instructions  given  by 
the  court  at  the  request  of  the  defendant.  We  are  of 
the  opinion  that  the  criticisms  of  these  instructions 
are  not  sound.  In  any  event  any  inaccuracies  appear- 
ing therein  are  not  of  sufficient  importance  to  justify  a 
reversal. 

Complaint  is  also  made  of  the  ruling  of  the  court  in 
permitting  a  witness  to  testify  as  to  what  he  heard 
the  men  around  the  scene  of  the  accident  say  as  to  how 
the  tunnel  caved  in.  It  is  contended  by  plaintiffs  that 
this  testimony  should  have  been  stricken  out  on  the 
ground  that  it  was  simply  hearsay,  while  the  defend- 
ant contends  that  these  statements  were  a  part  of 
the  res  gestae.  It  is  frequently  difficult  to  determine 
what  conduct  or  statements  by  bystanders  constitute 
a  part  of  the  res  gestae,  and  we  are  not  prepared  to 
say  that  in  all  cases  the  opinions  of  bystanders  as  to 
the  cause  of  an  accident  are  admissible,  even  though 
such  opinions  may  have  been  expressed  immediately 
after  the  occurrence  and  so  closely  connected  with  it 
as  to  allow  no  time  to  fabricate  a  story.  However,  in 
this  particular  case  a  consideration  of  the  testimony 
leaves  us  in  very  little,  if  any,  doubt  that  the  cave-in 
was  the  result  of  the  failure  of  the  contractor  and  of 
the  deceased  himself  properly  to  support  the  sides  of 
the  trench  and  the  roof  and  sides  of  the  tunnel.  Fur- 
thermore an  examination  of  the  testimony  of  the  wit- 
ness gives  very  little,  if  any,  information  as  to  the 
cause  of  the  accident,  for  when  he  inquired  of  by- 
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at  the  October  term,  1910.    Reversed  and  remanded.    Opinion  filed 
May  9.  1913. 

John  A.  Sheean,  for  appellant. 
Charles  A.  Butler,  for  appellees. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

A  judgment  for  $2,876.84  in  favor  of  the  appellees 
jointly  as  plaintiffs  was  obtained  against  the  Oregon 
Short  line  Kailroad  Company  as  defendant,  for  dam- 
ages alleged  to  have  been  sustained  to  seven  carloads 
of  sheep  and  lambs  delivered  by  one  of  the  plaintiffs, 
Charles  E.  Burtless,  of  Boise,  Idaho,  to  the  defendant 
at  Nyssa,  Oregon,  for  transportation  to  the  KjioUin 
Sheep  Company  at  Chicago,  via  the  Oregon  Short  Line 
Kailroad,  the  Union  Pacific  Kailroad  and  the  Chicago 
&  Northwestern  Kailway.  The  action  was  one  of  the 
first  class  in  the  Municipal  Court,  and  a  common-law 
declaration  consisting  of  two  counts  was  filed,  to  which 
was  afterwards  added  an  additional  count,  and  there- 
after by  leave  of  court  the  plaintiffs  filed  an  *' amended 
statement  of  claim  herein.**  The  issue  seems  to  have 
been  formed,  however,  on  the  common-law  pleadings, 
and  the  statement  of  claim  may  be  treated,  we  think, 
as  a  bill  of  particulars  and  not  as  the  foundation  of  the 
proceeding. 

The  property  was  delivered  to  the  defendant  October 
22, 1906,  nearly  four  months  after  the  Carmack  amend- 
ment to  the  Interstate  Commerce  Act  went  into  effect 
(chapter  3591,  U.  S.  Comp.  Stat.  1911,  p.  1288.)  At  the 
time  of  the  trial  three  important  decisions  of  the 
United  States  Supreme  Court  were  not  in  existence, 
and  in  our  opinion  the  trial  was  had  upon  the  wrong 
theory,  due,  no  doubt,  to  the  fact  that,  counsel  in  the 
case  and  the  court  did  not  have  these  decisions  for 
their  guidance.    The  cases  referred  to  are  Adams  Exp. 
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thirty  miles  from  Chicago,  on  the  Chicago  &  North- 
western Kailway,  on  the  morning  of  November  2nd. 

Mr.  Burtless  testified  that  the  conditions  of  transit 
between  Grand  Island,  Nebraska,  and  La  Fox  were 
exceptionally  good,  that  the  run  was  made  quick  and 
fast,  and  that  the  feed  and  water  at  La  Fox  *'were  as 
good  as  could  be.'^  He  further  testified  that  the  usual 
and  customary  time  of  transit  from  Nyssa,  Oregon,  to 
Chicago  via.  this  route  was  ''about  seven  days,  seven 
to  eight  days,  maybe  eight,"  thus  showing  that  the 
transportation  to  La  Fox  consumed  three  days  more 
than  the  usual  time  to  Chicago.  He  was  then  permitted 
to  testify,  over  the  objection  of  the  defendant,  as  to 
what  the  market  value  of  the  stock  in  question  would 
have  been  at  the  Union  Stock  Yards  in  Chicago  if  the 
cars  had  reached  there  October  30th,  and  what  the  rea- 
sonable market  value  would  have  been  if  the  consign- 
ment had  come  through  after  the  usual  rest  at  La  Fox. 
On  cross-examination  he  testified  that  the  date  of  ar- 
rival at  La  Fox,  November  2nd,  was  Friday,  and  that 
'*we  would  have  brought  the  sheep  into  Chicago  on 
Sunday  evening  if  they  were  in  good  marketable  con- 
dition;" that  he  based  his  testimony  of  the  market 
value  of  the  sheep  in  the  condition  in  which  they  should 
have  arrived  in  Chicago  on  October  30th,  on  the  gen- 
eral market ;  that  the  only  knowledge  he  had  about  the 
condition  of  the  market  on  the  30th  was  what  he  was 
told  and  from  what  he  learned  from  the  Drovers '  Jour- 
nal or  through  market  reports ;  that  he  knew  what  the 
market  was  on  November  5th. 

He  was  asked  on  cross-examination  whether  the 
sheep,  after  being  held  at  La  Fox  for  a  period,  some  of 
them  for  two  months  and  some  of  them  for  three 
months,  were  not  sent  on  in  their  transit  to  the  destina- 
tion and  delivered  to  the  KnoUin  Sheep  Commission 
Company  in  Chicago  on  the  original  bills  of  lading. 
This  question  was  objected  to  and  the  objection  sus- 
tained.  This  was  erroneous.   If  it  be  assumed  that  the 
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John  A.  Sheean,  for  appellant. 
Chakles  a.  Butlbb,  for  appellee. 

Mr.  Pbesidinq  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  was  an  action  brought  by  the  appellee,  as  plain- 
tiflf,  against  the  appellant,  as  defendant,  to  recover  for 
loss  and  damage  alleged  to  have  been  incurred  to  a 
shipment  of  four  cars  of  cantaloupes  from  Payette, 
Idaho,  to  Seattle,  Washington. 

It  appears  from  the  bills  of  lading  offered  in  evi- 
dence by  the  plaintiff  that  three  of  the  cars  were  con- 
signed to  Gordon  &  Company,  at  Seattle,  and  one  to 
East  Portland,  Oregon,  which  last  car  it  is  claimed 
was  diverted,  before  reaching  East  Portland,  to  Se- 
attle, by  contract  between  the  parties. 

Seattle  is  on  the  Northern  Pacific  Kailroad,  and  the 
right  to  recover  is  predicated  upon  the  interstate  com- 
merce law,  as  amended  by  the  Carmack  amendment  in 
1906,  reference  to  which  has  been  made  in  two  cases 
in  which  opinions  have  been  filed  this  day,  namely, 
Burtless  v.  Oregon  Short  Line  R.  Co.,  ante,  p.  249, 
and  Gamble-Robinson  Commission  Co.  v.  Union  Pac. 
R.  Co.,  post,  p.  256. 

The  afl5davit  of  defense  recites  that : 

**This  defendant  has  a  good  defense  to  the  whole  of 
plaintiff's  claim,  that  the  various  shipments  set  forth 
in  claim  of  plaintiff  did  not  suffer  any  damage;  that 
if  any  damage  was  sustained  it  was  not  due  to  any 
neglect  or  default  of  railroad  company  for  which  rail- 
road company  is  answerable  to  plaintiff;  that  railroad 
company  did  exercise  all  care  required  by  law  to  pre- 
serve cantaloupes  during  transit  and  while  in  its  pos- 
session, that  there  was  no  unreasonable  delay  in  tran- 
sit, or  if  there  was  delay  it  was  due  to  causes  over 
which  railroad  company  had  no  control.  ^^ 

The  defendant  introduced  no  evidence,  and  the  reo- 
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Gamble-Boblnson  Commission  Company,  Appellee,  t. 
Union  Paeifie  Railroad  Company,  Appellant. 

Gen.  No.  17,986. 

1.  Cabbiebs — Carmack  amendment  to  Interstate  Commerce  Act. 
The  Carmack  amendment  to  the  Interstate  Commerce  Act  does  not 
provide  a  method  by  which  a  contract  of  shipment  may  be  altered 
or  enlarged  with  respect  to  a  change  of  destination. 

2.  Cabbiebs — effect  of  Carmack  amendment.  By  the  Carmack 
amendment,  Congress  so  manifested  a  purpose  to  take  possession  of 
the  subject  of  the  liability  of  a  railway  carrier  for  loss  or  damage 
to  an  interstate  shipment  as  to  supersede  all  state  regulations  in- 
cluding laws  invalidating  contracts  limiting  the  carrier's  liability. 

3.  Cabbiebs — action  must  he  brought  by  one  who  holds  hill  of 
lading.  Under  the  Carmack  amendment  an  action  for  loss,  damage 
or  injury  to  property  transported  from  a  point  in  one  state  to  a 
point  in  another  must  be  brought  by  the  holder  of  the  bill  of 
lading,  and  the  presumption  is  that  the  law  was  obeyed  and  a  bill 
of  lading  issued,  the  purpose  of  the  act  being  to  protect  the  one 
legally  entitled  to  possession  of  th^e  property  carried. 

4.  Bill  or  lading — loss  of,  doe^  not  defeat  action.  The  loss  or 
destruction  of  a  bill  of  lading  does  not  defeat  an  action  to  recover 
for  damage  to  goods  while  in  transit. 

5.  Cabbiebs — effect  of  Carmack  amendment.  Under  the  Carmack 
amendment,  a  provision  in  a  bill  of  lading  limiting  the  liability  of 
the  initial  carrier  to  its  own  negligence  is  Inoperative. 

6.  Cabbiebs — where  ultimate  destination  of  shipment  is  changed 
by  oral  agreement.  Where  the  initial  carrier  agrees  orally  with 
the  shipper  while  the  goods  are  on  Its  line  to  change  the  destina- 
tion, it  is  liable  under  the  Carmack  amendment  for  damage  the 
goods  may  receive  in  the  hands  of  other  carriers  before  they  reach 
their  destination. 

7.  Pleading — in  Municipal  Court,  In  the  Municipal  Court,  where 
no  written  pleadings  are  required,  the  party  suing  need  not  name 
his  action  and  if  misnamed  it  will  not  affect  his  rights  if  upon  hear- 
ing the  evidence  he  appears  to  be  entitled  to  recover  and  the  court 
has  jurisdiction  of  the  defendant  and  the  subject-matter. 

8.  Appeals  and  ebrors — saving  questions.  A  statement  of  claim 
though  technically  defective,  which  apprises  the  defendant  of  plain- 
tiff's demand  as  required  by  section  40  of  the  Municipal  Court  Act 
is  regarded  as  sufficient  when  questioned  for  the  first  time  in  the 
court  of  review. 

9.  Costs — motion  to  tax  cost  of  depositions.  In  an  action  where 
depositions  are  used  which  were  taken  in  other  cases  between  the 
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any  common  carrier,  railroad  or  transportation  com- 
pany to  which  such  property  may  be  delivered,  or  over 
whose  line  or  lines  such  property  may  pass;  and  no 
contract,  receipt,  rule  or  regulation  shall  exempt  such 
common  carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed ;  provided  that  noth- 
ing in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

**That  the  common  carrier,  railroad  or  transporta- 
tion company  issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  common  carrier, 
railroad,  or  transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been  sustained,  the 
amount  of  such  loss,  damage,  or  injury,  as  it  may  be 
required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof.  ^ ' 

As  a  basis  for  the  establishment  of  its  case  the  plain- 
tiff introduced  in  evidence  bills  of  lading  issued  by  the 
defendant,  acknowledging  receipt  from  the  Salt  Lake 
Valley  Packing  Company  as  consignor  of  the  different 
cars,  respectively.  In  some  instances  the  plaintiff  was 
designated  as  consignee,  in  others  ''H.  D.  Foy,  Agt.'* 
In  all  instances  the  destination  fixed  by  the  bills  of 
lading  was  Omaha,  Nebraska.  The  rate  of  freight  is 
not  mentioned.  They  are  signed  by  the  defendant,  by 
its  agent,  and  by  the  * '  Salt  Lake  Valley  Packing  Com- 
pany, by  E.  L.  Robinson,  shipper,'^  and  directions  as 
to  icing  the  cars,  etc.,  appear  in  each  instance.  It 
seems  to  be  undisputed  that  the  plaintiff  at  the  time 
of  beginning  the  suit  was  the  lawful  holder  of  the  bills 
of  lading. 

The  contention  of  the  plaintiff  is  that  prior  to  the 
arrival  of  the  cars  at  the  destination  fixed  by  the  bills 
of  lading,  namely,  Omaha,  Nebraska,  an  oral  contract 
was  entered  into  between  it  and  the  defendant  for  a 
** diversion'^  (as  it  is  termed)  of  the  cars  to  Minne- 
apolis, St.  Paul  and  other  places  in  Minnesota,  Aber- 
deen, South  Dakota,  New  Hampton,  Iowa,  etc.    The 
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Gamble-Eobinson  Commission  Company  were  wired  to 
W.  H.  Hancock,  freight  agent,  direct;  that  since  then 
plaintiff  called  up  office  of  witness  and  asked  his  clerk 
to  divert  the  car  or  have  Mr.  Hancock  change  the  car, 
and  that  he,  the  clerk,  would  wire  Mr.  Hancock,  saving 
plaintiff  the  trouble  and  expense;  that  he  himself  did 
not  do  this  work  but  that  his  son,  J.  E.  Collins,  who 
was  chief  clerk  at  the  time,  had  full  authority. 

J.  E.  Collins  testified  that  in  September,  1907,  he 
was  chief  clerk  in  the  district  freight  and  passenger 
office  of  the  defendant  at  Minneapolis ;  that  at  the  re- 
quest of  Mr.  Gamble  he  changed  the  destination  of  four 
cars;  that  in  each  instance  the  request  was  followed 
by  a  written  confirmation ;  that  there  were  no  requests 
for  a  change  of  destination  of  cars  of  which  there  was 
not  a  record  in  the  office;  that  he  had  looked  through 
the  records  in  ihe  office  and  searched  carefully  for  all 
the  diversion  rfl85rds  and  that  there  were  no  other  rec- 
ords relative  to  the  cars  about  which  Mr.  D.  M.  Collins 
was  questioned  except  the  four  to  which  reference  has 
been  made ;  that  neither  Mr.  Gamble  nor  any  one  for 
plaintiff  requested  him  to  have  changed  the  destination 
of  other  cars,  and  that  the  only  cars  upon  which  thp 
request  was  made  that  the  destination  be  changed  were 
the  four  cars  heretofore  referred  to.  On  cross-exami- 
nation he  testified  that  the  defendant  required  those 
who  wanted  to  divert  cars  to  show  some  evidence  of 
their  interest  in  the  property;  that  it  was  customary 
when  the  destination  of  cars  was  changed  to  have  the 
bills  of  lading  produced  or  surrendered. 

On  rebuttal  Mr.  Gamble  testified  that  no  one  had 
anything  to  do  with  the  diversion  of  fruit  for  his  com- 
pany in  September,  1907,  but  himself;  that  he  never 
attempted  to  change  the  destination  of  any  of  these 
shipments  through  any  other  agency  or  office  than 
** these  gentlemen  at  Minneapolis;"  that  the  diversions 
were  all  done  through  Mr.  Collins^  office,  and  that 
many  times  Mr.  Collins  would  come  to  this  office  to  see 
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• 

•  In  the  case  before  us  the  measure  of  damages  was 
fixed  at  the  difference  between  what  it  is  claimed  the 
fruit  was  worth  in  the  condition  in  which  it  was  re- 
ceived at  the  ultimate  destinations,  namely,  Minne- 
apolis, St.  Paul,  etc.,  and  what  it  would  have  been 
worth  if  it  had  been  received  within  a  reasonable  time 
from  the  time  of  its  departure  from  Ogden,  and  the 
cars  had  been  properly  iced  and  the  fruit  otherwise 
properly  taken  care  of  during  its  transportation.  A 
recovery,  therefore,  is  not  justifiable  against  the  de- 
fendant as  initial  carrier  unless  it  be  shown  that  a 
contract  was  entered  into  by  it  for  the  transportation 
of  the  fruit  from  Ogden  to  the  several  destinations.  If 
the  fruit  in  the  twenty-one  cars  had  been  delivered  at 
Omaha  and  was  found  to  be  in  a  bad  condition,  and 
this  condition  was  brought  about  by  the  negligence  of 
the  defendant,  the  measure  of  damages  would  of  course 
be  based  upon  entirely  different  conditions. 

In  the  case  of  Adams  Exp.  Co.  v.  Croninger,  226  U. 

5.  491,  the  Federal  Supreme  Court,  in  an  opinion  by 
Mr.  Justice  Lurton,  exhaustively  discusses  the  ques- 
tion as  to  the  effect  of  the  Carmack  amendment  and 
other  amendments  to  the  Interstate  Commerce  Law. 
In  our  judgment  this  opinion,  which  was  filed  January 

6,  1913,  renders  nugatory  as  authority  many  cases 
in  our  Supreme  Court  and  the  courts  of  last  resort  in 
other  states,  among  others  Nonotuck  Silk  Co.  v.  Adams 
Exp.  Co.,  256  111.  66,  which  was  decided  in  October, 
1912,  and  Plaff  v.  Pacific  Exp.  Co.,  251  HI.  243.  Re- 
ferring to  the  Carmack  amendment,  Mr.  Justice  Lur- 
ton, speaking  for  the  court,  says : 

** Prior  to  that  amendment,  the  rule  of  carriers*  lia- 
bility, for  an  interstate  shipment  of  property,  as  en- 
forced in  both  Federal  and  state  courts,  was  either  that 
of  the  general  common  law,  as  declared  by  this  court 
and  enforced  in  the  Federal  courts  throughout  the 
United  States  {Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331),  or  that  determined  by  the  supposed  public  policy 
of  a  particular  state  {Pennsylvania  R.  Co.  v.  Hughes, 
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age  to  an  interstate  shipment  as  to  supersede  all  state 
regulation  upon  the  same  subject,  including  the  pro- 
visions of  state  constitutions  or  laws  invalidating  con- 
tracts limiting  the  carrier's  liability.  Chicago,  St.  P., 
M.  (&  0.  R.  Co.  V.  Latta,  226  U.  S.  519 ;  Chicago,  B.  <& 
Q.  R.  Co.  V.  MUler,  226  U.  S.  513 ;  Fry  v.  Southern  Pac. 
Co.,  247  111.  564. 

We  think  it  follows  from  these  authorities  that  the 
law  respecting  the  duties  and  responsibilities  of  com- 
mon carriers  of  interstate  shipments  is  now  to  be 
found  wholly  in  the  acts  of  Congress  as  construed  by 
the  Federal  Supreme  Court.  We  are  further  of  the 
opinion  that  by  reason  of  the  Carmack  amendment, 
suits  for  any  loss,  damage  or  injury  to  property  trans- 
ported from  a  point  in  one  state  to  a  point  in  another 
must  be  brought  by  the  holder  of  the  bill  of  lading,  and 
the  presumption  is  to  be  indulged  in  that  the  law  was 
obeyed  and  a  bill  of  lading  issued.  We  do  not  wish  to 
be  understood  as  meaning  that  the  person  bringing  the 
suit  may  not  recover  without  production  of  the  bill  of 
lading,  if  the  non-production  can  be  accounted  for,  as 
for  instance  that  the  bill  of  lading  has  been  lost  or  de- 
stroyed. The  evident  purpose  of  the  act  is  to  protect 
the  one  legally  entitled  to  the  possession  of  the  prop- 
erty carried,  whether  it  be  the  consignor,  consignee  or 
owner  (who  is  neither  consignor  nor  consignee),  or  one 
with  whom  the  bill  of  lading  has  been  hypothecated. 
The  design  of  the  statute  also  is  to  aflford  protection  to 
the  common  carrier  against  having  to  pay  more  than 
once  for  any  loss  or  damage  for  which  it  may  be  re- 
sponsible. 

The  necessity  of  an  act  of  Congress  to  make  uniform 
the  law  respecting  interstate  shipments  is  well  illus- 
trated by  the  case  before  us,  because  the  bills  of  lading 
contain  a  provision  (now  made  inoperative  by  the  pro- 
visions of  the  act)  which  in  terms  limits  the  liability 
of  the  initial  carrier  to  its  own  negligence,  and  such  a 
provision  has  been  variously  construed  by  the  courts 
of  the  different  states  and  the  Federal  courts.     The 
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the  close  of  all  the  testimony  a  motion  was  made  to 
* '  strike  from  the  record  all  of  the  testimony  as  to  the 
condition  and  market  value  of  car  *P.  F.  E.  5866'  ", 
and  fourteen  others  of  which  the  numbers  and  initials 
are  given.  It  does  not  appear  either  from  the  abstract 
or  the  record  itself  that  any  reasons  were  assigned  for 
striking  from  the  record  this  testimony.  The  bill  of 
exceptions  contains  a  colloquy  between  court  and  coun- 
sel and  also  certain  argument  between  counsel,  all  ap- 
parently directed  to  a  motion  then  made  to  direct  a 
verdict  in  favor  of  the  defendant. 

It  is  argued  that  there  can  be  no  recovery  because 
the  statement  of  claim  does  not  present  a  cause  of  ac- 
tion under  the  Carmack  amendment.  The  recital  is 
''Plaintiff's  claim  is  for  money  damages  incurred  to, 
to-wit,  1,180  boxes  of,  to-wit,  peaches,  etc.  shipped 
from,  to-wit,  Ogden,  Utah,  on,  to-wit,  September  5, 
1907,  via.  said  defendant  to,  to-wit,  said  plaintiff  at, 
to-wit,  Minneapolis,  Minnesota,  arriving  thereat,  on, 
to-wit,  September  13,  1907 ;  incurred  by  reason  of  the 
failure  of  said  defendant  to  exercise  the  care  required 
of  it  said,  to-wit,  fruit  while  in  its  possession,  custody 
and  control,  and  further  on  account  of  the  unreason- 
able delay  of  said  defendant  to  furnish  suflScient  and 
adequate  equipment  at  the  initial  point  of  transit 
thereof  for  the  transit  thereof,  and  further  by  reason 
of  the  unreasonable  delay  in  the  transportation  thereof, 
and  on  account  of  the  failure  of  said  defendant  to 
furnish  suflBcient  and  adequate  equipment  for  said 
transit  to,  to-wit,  1,180  boxes  of,  to-wit,  peaches,  the 
property  of  said  plaintiff;  *  *  *"  and  similar  al- 
legations as  to  other  cars. 

No  demand  was  made  for  a  more  specific  statement 
of  claim  and  no  motion  was  made  to  strike  the  state- 
ment from  the  record  on  the  ground  that  it  did  not 
state  a  cause  of  action.  On  the  other  hand  the  de- 
fendant interposed  the  defenses,  first,  that  the  plain- 
tiff was  a  corporation  organized  and  existing  under  the 
laws  of  some  other  state  than  Illinois,  and  was  doing 
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The  statement  of  claim,  even  if  technically  defective, 
apprised  the  defendant  of  the  plaintiff's  demand  as  re- 
quired by  section  40  of  the  Municipal  Court  Act,  and 
after  judgment  must  be  regarded  as  sufficient.  This 
point  in  the  case  apparently  is  raised  in  this  court  for 
the  first  time. 

The  plaintiff  has  filed  cross-errors  on  the  refusal  of 
the  court  to  tax  the  costs  of  depositions  taken  in  cer- 
tain cases  between  the  parties  hereto,  which  cases  were 
dismissed  by  the  plaintiff.  It  is  alleged  that  the  sub- 
ject-matter of  these  five  or  six  suits  was  the  same  as 
the  subject-matter  of  the  present  suit  and  that  the 
depositions  were  by  consent  used  by  the  parties  in  the 
present  suit.  A  motion  to  retax  the  costs  was  made  in 
the  Municipal  Court  after  the  appeal  to  this  court  had 
been  perfected.  We  do  not  think  the  order  entered  was 
erroneous. 

The  judgment  will  be  affirmed. 

Affirmed. 


Tillie   Freitag,  Appellee,  y.  Union   Stoek  Yards  & 

Transit  Company,  Appellant. 

Oen.  No.  18,027. 

1.  Cabbiebs — injury  to  trespassers.  Where  plaintiff,  an  employe 
of  a  packing  house  going  from  work,  crosses  defendant's  tracks  in 
the  stock  yards  at  the  crossing  of  a  private  road  Instead  of  crossing 
over  a  viaduct  provided  for  that  purpose  and  is  struck  by  a  train, 
there  being  evidence  that  the  train  was  moving  slowly  and  that 
the  flagman  or  trainman  did  not  see  plaintiff  in  time  to  prevent  the 
injury,  a  judgment  for  plaintiff  will  be  reversed  since  plaintiff  was  a 
trespasser,  and  defendant  was  not  guilty  of  wilful  or  wanton  negli- 
gence. 

2.  Railboads — running  trains  over  crossing  whioh  many  people 
are  using.  Defendant  in  a  personal  injury  action  is  not  guilty  of 
wanton  and  wilful  negligence  in  running  trains  on  its  tracks  at  a 
time  when  many  pedestrians  using  a  private  road  were  crossing; 
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when  it  has  provided  a  viaduct  over  the  tracks  for  the  purpose 
of  pedestrians. 

3.  Railboaos — where  crossing  is  connected  toith  public  street. 
Where  a  railroad  crossing  is  so  connected  with  a  public  street  as 
to  be  apparently  a  part  of  it  and  has  been  used  by  the  public  for 
many  years,  one  who  is  injured  in  crossing  is  not  held  to  be  a  tres- 
passer. 

4.  Railroads — trespassers.  A  railroad  company,  in  the  operation 
of  its  trains,  owes  no  duty  to  a  trespasser  upon  its  right  of  way  ex- 
cept not  to  wantonly  or  wilfully  injure  him. 

5.  Railboaos — duty  to  people  using  crossing.  Where  a  place  on  a 
railroad  company's  right  of  way  has  been  openly  used  Jointly  by 
the  railroad  and  the  public  as  a  crossing,  the  railroad  company  owes 
to  persons  crossing  at  such  places  the  duty  of  exercising  reasonable 
care  to  avoid  injuring  them,  and  the  failure  to  give  required  sig- 
nals may  amount  to  wanton  or  gross  negligence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Richabd 
E.  Burke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.    Reversed.    Opinion  filed  May  9,  1913. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellant; 
John  Babton   Payne  and  John  D.  Black,  of  counsel. 

WnjJAM  Elmobe  Fosteb,  Bebt  J.  Weu.man, 
Abthub  a.  House  and  Fbedebick  Sass,  for  appellee. 

Mb.  PfiEsroiNG  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  appeal  brings  np  for  review  a  judgment  ren- 
dered in  favor  of  appellee  (plaintiff)  against  the  ap- 
pellant (defendant)  in  a  suit  brought  by  the  appellee 
for  damages  resulting  from  personal  injuries  sus- 
tained by  her  on  the  track  of  the  defendant  on  Decem- 
ber 27, 1904. 

The  declaration  consists  of  13  counts,  including  those 
added  after  the  original  declaration  was  filed,  but  the 
case  was  submitted  to  the  jury  upon  the  third  addi- 
tional count  only.  Prior  to  the  trial  suit  was  dis- 
missed as  against  another  defendant,  the  Chicago 
Junction  Railway  Company.  Some  of  the  counts  were 
withdrawn  by  the  plaintiff,  and  the  court  instructed 
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the  jury  that  as  to  the  others,  excepting  the  one  re- 
ferred to,  there  could  be  no  recovery.  No  cross-errors 
have  been  assigned  to  the  action  of  the  court  in  thus 
excluding  from  the  consideration  of  the  jury  the  mat- 
ters set  up  in  these  other  counts,  and  on  this  review 
of  the  case  we  are  limited  in  the  consideration  of  the 
basic  right  of  the  plaintiff  to  a  recovery,  so  far  as  the 
pleadings  are  concerned,  to  the  matters  set  forth 
in  the  one  count.  This  count  alleges  in  substance  that 
the  defendant  was  using  certain  grounds  in  the  city 
of  Chicago  as  stock  yards;  that  it  was  the  franchise 
holder  and  proprietor  of  a  certain  steam  railroad  with 
numerous  tracks  which  ran  into  and  through  said 
grounds,  and  which  it  operated  by  its  lessee,  the  Chi- 
cago Junction  Railway  Company;  that  the  *' railway 
tracks  were  intersected  and  crossed  at  grade  or  level, 
on  said  grounds,  by  a  certain  common  public  high- 
way, road,  street,  foot  path,  crossing  or  public  place 
open  to  the  public,  which  had  been  constantly  used  by 
persons  having  work  and  business  on  said  grounds 
and  by  the  public  for  more  than  twenty  years  prior 
to  the  27th  day  of  December,  1904,  for  the  purpose 
of  ingress,  egress,  etc.  •  •  •  with  the  knowledge  of 
the  defendant ;''  that  between  the  hours  of  five  and 
six  in  the  evening  the  **said  intersection  and  crossing 
was  daily  used  by  thousands  of  pedestrians;'*  that 
on  said  day,  between  five  and  six  o'clock  in  the  even- 
ing, while  the  air  was  filled  with  snow  and  a  high 
wind  blowing,  plaintiff  and  divers  others  were  pass- 
ing over  said  railroad  tracks  on  said  common  public 
highway,  road,  street,  foot  path,  crossing  or  public 
place  open  to  the  public,  and  that  defendant,  by  its 
lessee,  was  then  and  there  switching  certain  cars  or 
trains  of  cars  and  was  driving  the  same  near  and 
towards  the  said  crossing,  and  the  servants  of  the 
said  Chicago  Junction  Eailway  Company  then  and 
there  in  charge  of  said  cars  or  train  well  knew  that 
the  intersection  or  crossing  was  daily  thronged  with 
pedestrians  at  said  hour  and  that  tiie  plaintiff  and 
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said  others  were  then  and  there  passing  over  said 
railroad  tracks  on  said  intersection  or  crossing,  and 
well  knew  that  plaintiff  was  then  and  there  in  a  posi- 
tion of  danger  and  well  knew  that  she  could  not  and 
did  not  see  said  cars  or  train  of  cars  and  well  knew 
that  she  could  not  escape  from  said  danger;  yet,  dis- 
regarding its  duty  in  the  premises,  knowingly,  wit- 
tingly, wilfully  and  maliciously  and  with  a  wanton 
and  reckless  cisregard  for  the  rights  of  the  plaintiff, 
the  defendant,  by  its  lessee,  then  and  there  ran, 
switched,  drove  and  propelled  the  said  cars  or  train 
of  cars  upon  and  against  and  over  the  plaintiff, 
whereby  she  was  injured,  etc.  About  a  year  before 
the  accident  the  defendant  had  constructed  over  the 
tracks  a  large  viaduct  for  foot  passengers,  the  evi- 
dent purpose  of  which  was  to  enable  pedestrians  to 
get  over  the  tracks  without  subjecting  themselves  to 
risk  of  injury.  A  sign  61  inches  long  and  47  inches 
high  was  placed  over  each  approach  to  the  viaduct, 
bearing  upon  it  in  large  letters  the  words,  **  Danger- 
ous crossing — ^Walk  over  viaduct — Crossing  on  tracks 
forbidden.  *'  Appellee  testified  that  she  had  seen  the 
signs  on  the  viaduct  but  had  never  read  them;  that 
she  could  not  read  English ;  that  she  had  asked  a  boy 
once  to  read  one  of  the  signs  for  her  and  that  he  said, 
'*the  viaduct  was  there  for  to  go  over  if  crossing  was 
blocked. ' ' 

The  plaintiff  was  an  employe  of  a  packing  house. 
About  5 :45  p.  m.  on  the  day  of  the  accident,  after  leav- 
ing her  work,  she  reached  the  crossing  of  the  tracks 
and  a  private  road.  The  tracks  were  four  in  number. 
The  road  was  enclosed  on  both  sides  by  board  fences 
which  extended  to  the  tracks.  The  entrance  to  the 
viaduct  which  plaintiff  would  have  taken  if  she  had 
not  chosen  to  take  the  course  she  did,  was  passed  by 
her  before  she  reached  the  tracks.  The  roadway 
south  of  the  tracks  was  paved  with  granite  blocks  and 
was  about  twenty-one  feet  in  width,  that  portion  of  the 
roadway  being  used  for  team  traffic    Alongside  the 
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track  and  on  the  west  side  of  it  there  was  a  cinder 
path.  This  path  led  to  the  stairway  of  the  viaduct 
and  extended  alongside  the  stairway  to  what  is 
spoken  of  in  the  record  as  the  first  or  southernmost 
track.  From  the  photographs  introduced  in  evidence 
by  consent  during  the  submission  of  evidence  by  plain- 
tiff, it  would  seem  that  the  cinder  path  ended  at  the 
first  track  reached  from  the  south.  It  is  undisputed 
that  the  granite  blocking  ended  just  south  of  the  south 
track,  and  that  over  the  tracks  there  was  a  planked 
driveway.  On  the  evening  of  the  accident,  which  was 
dark  and  stormy,  the  plaintiff  walked  between  the 
team  road  and  the  east  end  of  the  steps  leading  to 
the  viaduct,  and  continued  on  north  to  the  railroad 
tracks.  When  she  reached  the  south  track  she  found 
standing  upon  the  track  to  the  north  a  number  of 
cars.  The  testimony  of  practically  all  the  witnesses 
for  the  plaintiff,  as  well  as  tho  defendant,  was  to  the 
effect  that  these  cars  upon  this  track  completely 
blocked  the  crossing.  The  plaintiff  testified  that  there 
was  a  space  of  about  two  or  two  and  one-half  feet  left 
free  and  not  covered  by  any  cars;  that  she  did  not 
walk  through  this  space,  but  could  not  tell  why  she 
did  not  do  so;  that  she  had  on  her  head  a  knitted 
woolen  garment,  called  a  **  fascinator, ' '  which  reached 
down  to  her  neck  and  was  tied  with  strings  about  the 
neck. 

At  this  time  a  train  consisting  of  twelve  cars  and 
an  engine  was  backing  up  upon  the  third  track,  other 
cars  which  previously  had  been  attached  to  the  train 
having  been  left  on  the  second  track,  as  hereto- 
fore stated.  The  plaintiff  testified  that  she  turned 
west  about  eight  feet  from  the  standing  car  (evi- 
dently the  west  car  of  those  upon  the  second  track 
and  crossing),  and  then  turned  northwest  upon  the 
third  track,  where  she  was  struck  and  received  very 
serious  injuries.  She  further  testified  that  she  saw 
no  flagman.  That  a  flagman  was  there  is  not  dis- 
puted.   The  flagman  testified  that  at  the  time  of  the 
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accident  he  stood  at  the  west  end  of  the  standing  car 
with  his  lantern  in  his  hand;  that  people  were  pass- 
ing over  the  track  and  he  was  trying  to  warn  them; 
that  he  saw  plaintiff  come  around  from  the  south 
side  of  the  car,  at  an  angle,  not  close  enough  to  him  so 
that  he  could  reach  her,  but  about  five  or  six  feet  away 
from  him;  that  she  was  following  two  men  that  were 
hurrying  across  and  trying  to  keep  up  with  them,  and 
that  he  called  to  her  to  look  out ;  that  she  did  not  stop 
or  look  to  the  right  or  left,  and  that  the  backing  train 
was  upon  her  just  as  she  put  her  foot  on  the  track  on 
which  it  was  moving. 

A  switchman  named  Fox,  who  was  a  witness  for 
plaintiff,  testified  that  he  saw  her  walking  from  be- 
hind the  end  of  the  standing  car  **at  a  pretty  good 
gait, ' '  a  couple  of  seconds  before  she  was  struck ;  that 
she  walked  right  in  front  of  the  moving  train;  that 
she  was  five  feet  from  the  moving  train  when  he 
saw  her  go  by  the  end  of  the  standing  car  and  was 
about  thirty  feet  away  from  him.  It  seems  to  be 
admitted,  at  least  we  find  nothing  in  the  record  tend- 
ing to  show  anything  to  the  contrary,  that  the  point 
at  which  plaintiff  was  struck  was  thirty-one  feet  west 
of  the  west  line  of  the  planked  crossing.  Fox's  tes- 
timony also  is  not  disputed  that  his  position  at  the 
time  of  the  accident  was  about  three  or  four  feet 
west  of  the  west  side  of  the  roadway  and  on  track 
No.  3 ;  that  he  had  a  lighted  lantern  in  his  hand  and 
was  signaling  to  the  conductor  to  back  the  train 
toward  him  on  that  track;  that  the  conductor  in 
charge  of  the  train  was  walking  alongside  of  the 
train. 

There  was  evidence  tending  to  show  that  many 
pedestrians  used  the  roadway,  perhaps  as  many  as, 
if  not  more  than,  used  the  viaduct;  also  that  there 
were  at  the  time  of  the  accident  several  persons  upon 
the  viaduct  who  crossed  over  it  in  safety. 

It  was  admitted  in  the  argument  for  the  plaintiff, 
as  necessarily  it  must  have  been,  that  the  plaintiff 
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at  the  time  of  the  acddent  was  a  trespasser.  The 
only  count  of  the  declaration  upon  which  reliance  is 
placed  is  what  is  known  as  the  third  additional  count. 
This  count,  as  heretofore  appears,  does  not  set  forth 
specifically  what  acts  of  any  employes  of  the  defend- 
ant, or  of  its  lessee,  are  claimed  to  be  of  such  a  char- 
acter as  to  constitute  wilful  and  wanton  conduct. 
The  facts  of  the  case  are  entirely  unlike  those  in  other 
cases  to  which  our  attention  has  been  called  by  the 
appellee.  No  ordinance  as  to  speed  was  violated  so 
far  as  the  record  shows.  On  the  other  hand,  the  train 
appears  to  have  been  going  at  a  very  slow  rate.  If 
it  be  assumed  that  there  should  have  been  a  light  upon 
the  rear  car  during  the  switching  movement,  which 
is  a  matter  of  doubt,  the  absence  of  it  did  not  con- 
stitute wanton  negligence.  The  engineer  and  the  fire- 
man of  the  train  are  not  claimed  to  have  been  at  fault 
It  is  insisted,  however,  that  the  flagman  might  have 
done  more  than  he  did  to  protect  her.  There  is  no 
contradiction  of  his  testimony  to  the  effect  that  the 
plaintiff  passed  him  at  such  a  distance  that  he  could 
not  have  grasped  her  or  prevented  her  by  physical 
means  from  going  upon  the  third  track.  He  was  at 
his  place  of  duty  under  the  circumstances,  and  was 
protecting  the  crossing  from  the  south.  The  switch- 
man, with  his  lantern,  was  also  at  the  crossiog,  pro- 
tecting it  from  the  north,  where  he  was  signaling  the 
train  to  back  toward  him.  We  do  not  think  either  of 
these  men  can  be  said  to  have  been  guilty  of  negli- 
gence, much  less  wanton  conduct. 

We  do  not  understand  counsel  for  appellee  to  argue 
that  the  evidence  showed  that  there  was  a  cinder  path 
where  the  plaintiff  was  struck.  On  the  other  hand, 
it  is  said  that  the  question  is  not  whether  or  not  there 
was  a  path,  but  whether  people  walked  there  in  suflB- 
cient  numbers  to  apprise  the  defendant  of  their  prob- 
able presence  there  at  that  time  of  the  day. 

The  case  of  Lake  Shore  <&  M.  S.  R.  Co.  v.  Bodemer, 
139  HI.  596,  is  cited  by  the  plaintiff.    In  that  case  a 
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nine  year  old  boy  was  struck  by  a  train  on  a  private 
right  of  way  between  two  streets  in  the  City  of  Chi- 
cago. The  train  which  committed  the  injury  was 
traveling  at  the  unusual  speed  of  thirty-five  or  forty 
miles  an  hour  over  street  crossings,  upon  unguarded 
tracks  so  connected  with  the  public  streets  and  so 
apparently  the  continuation  of  a  public  street  as  to  be 
regarded  by  ordinary  citizens  as  located  in  a  public 
street,  in  conceded  violation  of  a  city  ordinance  as  to 
speed,  and  without  warning  of  the  approach  of  the 
train  by  the  ringing  of  a  bell.  It  appeared  that  there 
were  no  gates  where  Twenty-sixth  street  crossed  the 
tracks ;  that  the  tracks  were  laid  upon  what  was  called 
Clark  street,  running  directly  south  from  Twenty-sec- 
ond street;  that  there  were  two  roadways  along  the 
east  and  west  sides  of  the  tracks ;  that  there  were  no 
fences  between  these  roadways  and  the  tracks;  that 
the  public  drove  along  these  roadways,  running  north 
and  south,  with  wagons  to  unload  cars  on  the  tracks 
between  Twenty-fifth  and  Twenty-sixth  streets.  The 
court  held  that  the  engineer  in  such  circumstances 
showed  such  a  gross  want  of  care  and  regard  for  the 
rights  of  others  as  to  justify  the  presumption  of  wil- 
fulness and  wantonness. 

In  the  case  now  under  consideration  no  ordinance 
was  violated,  and  there  was  no  proof  that  the  engineer 
knew  or  had  reason  to  expect  that  persons  would  be 
upon  the  private  property  of  the  defendant  at  the 
place  where  the  plaintiff  was  injured.  It  is  argued 
that  the  switchman  was  at  fault,  and  that  at  this  time 
of  the  day  he  should  not  have  caused  a  movement  of 
the  train ;  in  other  words,  that  permitting  the  train  to 
move  under  the  circumstances  was  evidence  of  such 
gross  want  of  care  and  regard  for  the  rights  of  others 
as  to  justify  the  presumption  of  wilfulness  or  wanton- 
ness. We  cannot  agree  in  this  conclusion.  The  de- 
fendant having  provided  a  safe  method  for  pedes- 
trians to  cross  the  track  by  way  of  the  viaduct,  we  do 
not  think  that  the  presumption  of  wilfulness  or  wan- 
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tonness  on  its  part  may  be  indulged  in  if  operations 
upon  its  tracks  were  not  caused  to  cease  at  this  time 
of  the  day. 

In  the  case  of  Pittsburgh,  Ft.  W.  <&  C.  R.  Co.  v. 
Callaghanj  157  HI.  406,  the  place  of  the  occurrence 
was  not  on  the  private  property  of  the  railway  com- 
pany, and  the  party  injured  was  not  a  trespasser. 

In  the  case  of  Chicago  <&  A.  R.  Co.  v.  O'Neil,  172 
111.  527,  the  city  ordinance  was  shown  to  have  been 
violated.  There  was  evidence  tending  to  show  that 
the  place  of  the  accident  was  a  public  place  open  to 
the  public.  That  being  so,  the  person  injured  was  not 
as  in  the  case  before  us,  admittedly  a  trespasser. 

In  the  case  of  East  St.  Louis  Connecting  R.  Co.  v. 
O'Hara,  150  lU.  580,  the  tracks  upon  which  the  acci- 
dent happened  were  not  enclosed  or  separated  from 
the  street  on  the  one  hand,  or  the  wharves  of  a  ferry 
company  on  the  other,  but  were  so  connected  with 
the  public  street  as  to  be  apparently  a  part  of  it,  and 
had  been  used  by  the  public  for  many  years.  The  rule 
with  reference  to  conduct  as  respects  trespassers  did 
not  apply. 

The  case  of  Neice  v.  Chicago  <&  A.  R.  Co.,  254  111. 
595,  is  also  cited  by  the  plaintiflf.  In  this  case  the 
injured  person  was  on  the  platform  at  a  station  of  the 
defendant  road;  he  was  not  there  for  the  purpose  of 
taking  passage.  It  was  held  that  he  was  a  trespasser. 
He  was  struck  by  a  train  going  at  a  rate  between 
twenty-five  and  forty  miles  an  hour  at  a  place  where 
the  maximum  rate  of  speed  fixed  by  ordinance  was 
ten  miles  an  hour.    The  court  said : 

**  There  was  no  relation  existing  between  him  and 
the  defendants  which  created  a  duty  or  obligation 
toward  him  as  a  passenger  or  one  intending  to  take 
passage  or  transacting  any  other  lawful  business  on 
the  depot  grounds,  and  it  is  true  that  ordinarily  in 
the  ease  of  a  trespasser  the  obligation  of  care  to  avoid 
injury  arises  at  the  time  that  his  perilous  position  be- 
comes known  to  those  in  charge  of  the  train.    {lUinois 
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Cent.  R.  Co.  v.  O'Connor,  189  III.  559;  Illinois  Cent. 
R.  Co.  V.  Eicher,  202  lU.  556;  Thompson  v.  Cleveland, 
C,  C.  d  St.  L.  R.  Co.,  226  111.  542.)  Upon  the  right 
of  way  of  the  railroad  where  the  public  are  not  invited 
or  authorized  to  go  for  the  transaction  of  business 
with  the  railroad  company,  those  in  charge  of  the  train 
must  have  knowledge  both  of  the  presence  of  the  tres- 
passer and  of  his  dangerous  situation,  but  depot 
grounds  and  platforms  provided  by  the  railroad  com- 
pany for  the  use  of  the  public  in  the  transaction  of 
its  business,  where  persons  have  a  right  to  be  for  legit- 
imate purposes  and  where  they  may  reasonably  be 
expected,  are  quite  different.  If  they  are  there  for  a 
legitimate  purpose  in  connection  with  the  business 
of  the  company  they  have  a  right  to  demand  the  ex- 
ercise of  reasonable  care  for  their  safety.  If  they  are 
simply  idlers,  loiterers  or  trespassers  the  duty  of  the 
company  is  only  to  abstain  from  wilfully  or  wantonly 
injuring  them.'^ 

In  the  case  of  Illinois  Cent.  R.  Co.  v.  0  ^Connor,  189 
111.  559,  as  in  the  case  before  us,  it  appeared  that  the 
place  of  the  injury  was  upon  defendant's  right  of 
way  and  not  upon  a  public  street.  There  was  no  con- 
troversy over  the  fact  that  in  the  summer  season  per- 
sons in  a  greater  or  less  number  were  in  the  habit 
and  had  been  for  several  years,  of  crossing  the  de- 
fendant's grounds  from  the  foot  of  Twenty-fifth 
street,  in  the  city  of  Chicago,  due  east  to  the  lake  for 
the  purpose  of  bathing;  that  this  fact  was  known  to 
the  defendant  and  its  employes  operating  the  train 
at  the  time  of  the  accident;  that  the  plaintiff  with 
others  had  gone  to  the  lake  shore  and  was  returning 
by  the  same  route  at  about  nine  o'clock  at  night,  when 
on  one  of  the  tracks  of  the  defendant  he  was  struck 
by  a  flat  car  which  was  being  backed  northward.  The 
evidence  was  conflicting  as  to  the  speed  at  which 
the  car  was  moving,  and  also  whether  ordinances  set 
out  in  the  declaration  were  being  observed,  but  the 
evidence  tended  to  show  that  the  speed  of  the  backing 
train  was  some  seven  or  eight  miles  an  hour;  that  no 
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lights  were  displayed  upon  the  rear  ear  or  bell  rung 
or  other  warning  given.  There  was  no  evidence  to 
the  effect,  nor  was  it  claimed,  that  any  employe  of  the 
defendant  in  charge  of  the  train  saw  or  had  knowl- 
edge of  the  fact  that  the  boy  was  on  the  track  or  right 
of  way.  It  was  not  denied  that  the  plaintiff  was  at 
the  time  he  received  his  injury  a  trespasser  upon  the 
track  of  the  defendant.  In  passing  upon  the  case  the 
court  said : 

**This  court  is  committed  to  the  doctrine  that  a 
railroad  company,  in  the  operation  of  its  trains,  owes 
no  duty  to  a  trespasser  upon  its  right  of  way  or  tracks 
except  that  it  will  not  wantonly  or  wilfully  inflict  in- 
jury upon  him,  and  we  have  frequently  held  that  the 
mere  fact  that  signals  required  by  statutes  and  or- 
dinances are  not  given,  even  though  those  operating 
its  trains  may  have  knowledge  of  the  fact  that  per- 
sons have  been  in  the  habit  of  crossing  its  tracks  or 
walking  upon  them  at  places  other  than  public  cross- 
ings or  public  places,  will  not  amount  to  proof  of  wil- 
ful and  wanton  disregard  of  duty  toward  such  tres- 
passers.'* 

Previous  decisions  to  the  same  effect  are  Illinois 
Cent.  R.  Co.  v.  Godfrey,  71  111.  500;  Illinois  Cent.  R. 
Co.  V.  Hetherington,  83  HI.  510;  Blanchard  v.  Lake 
Shore  &  M.  S.  R.  Co.,  126  111.  416. 

The  court  in  the  O'Connor  case,  supra,  distinguishes 
it  from  the  decisions  to  which  reference  has  been 
made  heretofore  in  this  opinion,  where  the  place  **has 
been  openly  used  jointly  by  the  railroads  and  the  pub- 
lic," or  where,  from  the  evidence,  the  ownership  of 
the  place  is  left  in  doubt,  or  where  the  accident  oc- 
curred on  a  **  public  street  or  upon  the  planked  tracks 
adjacent  thereto, '*  or  where  the  evidence  tended  to 
show  that  the  place  of  the  injury  was  a  public  street 
of  a  city.  Chicago  S  A.  R.  Co.  v.  O'Neil,  172  111.  527; 
Chicago,  B.  <&  Q.  R.  Co.  v.  Muroivski,  179  111.  77;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Bodemer,  139  111.  596.  The 
rule  is  that  the  company  owes  to  persons  at  such 
places  the  duty  of  exercising  reasonable  care  to  avoid 
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inflicting  injury  upon  them,  and  the  failure  to  give 
required  signals  may  amount  to  wanton  or  gross  neg- 
ligence. In  the  O'Connor  case,  as  in  the  one  before 
us,  the  plaintiflf  was  upon  the  defendant's  right  of 
way,  not  upon  any  business  with  the  defendant — nor 
bjr  any  right  or  claim  of  right— but  for  his  convenience. 
In  that  case  it  was  conceded  by  the  evidence  that  by 
putting  himself  to  the  inconvenience  of  walking  a  few 
blocks  either  north  or  south  he  could  have  crossed  the 
tracks  to  the  lake  shore  with  safety.  In  the  case  be- 
fore us  it  is  clear  from  the  evidence  that  the  plaintiff, 
by  using  the  viaduct  placed  over  the  tracks  for  her 
convenience,  could  have  crossed  them  with  safety.  We 
are  controlled  by  the  decisions  of  the  Supreme  Court 
in  similar  cases  heretofore  mentioned  and  others  of 
later  date.  Illinois  Cent.  R.  Co.  v.  Eicher,  202  lU. 
556;  Feitl  v.  Chicago  City  Ry.  Co.,  211  111.  219  \  Thomp- 
son V.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  226  111.  542. 

In  our  opinion  the  motion  to  direct  a  verdict  for 
the  defendant  on  the  third  additional  count  should 
have  been  given.  It  follows  therefore  that  the  judg- 
ment of  the  Superior  Court  must  be  reversed. 

Reversed. 


Harry  Hamill,  Defendant  in   Error,  t.  Thomas  A. 

Watts,  Plaintiff  in  Error. 

Gen.  No.  18,101. 

1.  MuNiciPAi.  CouBT — evidence.  Under  rule  17  of  the  Municipal 
Court  defendant  is  permitted  to  Introduce  evidence  of  only  such 
defenses  as  are  set  out  in  his  affidavit  of  merits. 

2.  MuinciPAi.  C!ouBT — when  allegation  of  fact  is  admitted.  Un- 
der rule  19  of  the  Municipal  Court  every  allegation  of  fact  in  any 
statement  of  claim,  counterclaim  or  set-off  not  denied  specifically 
or  hy  necessary  implication  in  the  affidavit  of  defense  is  taken  to 
be  admitted*  except  as  against  an  infant  or  lunatia 
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3.  Municipal  CJoubt — who  may  sue.  Under  rule  23  of  the  Munici- 
pal Court  the  assignee  and  equitable  and  bona  fide  owner  of  any 
chose  in  action  not  negotiable  may  sue  thereon  in  his  name. 

4.  CoRPO&ATiONS — when  certificate  of  incorporation  is  not  re- 
corded. A  corporation  has  no  right  to  transact  business  when  It 
has  not  recorded  In  the  county  where  Its  principal  office  is  located 
a  certificate  of  organization  from  the  Secretary  of  State. 

5.  Master  and  sebvant — action  for  wages.  In  an  action  by  plain- 
tiff as  assignee  of  certan  miners'  wage  claims,  where  defendant 
does  not  deny  they  were  assigned  to  plaintiff  for  a  valuable  con- 
sideration but  contends  that  the  claims  were  against  a  certain  cor- 
poration and  the  evidence  shows  that  the  alleged  corporation  had 
not  recorded  a  certificate  of  organization  and  that  defendant  was 
the  owner  and  operator  of  the  mine,  there  Is  sufficient  evidence  to 
sustain  a  Judgment  for  plaintiff. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scott,  Judge,  presiding.  Heard  In  the  Branch  Appellate .  Court  at 
the  March  term,  1912.    Affirmed.    Opinion  filed  May  9,  1913. 

Mayeb,  Mbyeb,  Austbian  &  Platt,  for  plaintiff  in 
error, 

Gideon  S.  Thompson,  for  defendant  in  error. 

« 

Mr.  Pbesidinq  Justice  Clabk  delivered  the  opinion 
of  the  court. 

Judgment  was  rendered  in  this  case  in  favor  of  the 
plaintiff  (defendant  in  error)  and  against  the  de- 
fendant (plaintiff  in  error)  on  an  alleged  assigntnent 
of  wage  claims. 

The  plaintiff's  statement  recites  that  his  claim  is 
based  on  sundry  labor  claims,  being'  for  money  due 
from  the  defendant  to  various  persons  for  work  and 
labor  in  and  about  the  operation  of  a  coal  mine  at  Mt. 
Vernon,  Illinois;  that  the  defendant  was  operating 
the  mine  under  the  name  of  Mt.  Vernon  Coal  Com- 
pany, and  while  so  operating  it  became  indebted  to 
sundry  persons  named  in  the  statement;  that  the 
claims  were  purchased  from  the  several  holders 
thereof  at  the  request  of  defendant  by  one  H.  D. 
Wagner;  that  Wagner  assigned  the  claims  to   the 
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plaintiff  for  a  valuable  consideration,  and  that  the 
plaintiff  is  the  actual  bona  fide  owner  of  the  same. 

The  affidavit  of  defense  filed  recited  that  none  of 
the  persons  mentioned  in  the  amended  statement  of 
claim  had  ever  had  any  claims  against  the  defendant 
for  work  and  labor;  that  the  mine  at  Mt.  Vernon  was 
owned  by  a  corporation  and  not  by  the  defendant; 
that  the  defendant  is  in  no  way  whatsoever,  and  never 
was,  indebted  to  any  of  the  said  persons ;  that  the  de- 
fendant did  not  operate  the  coal  mine  under  the  name 
of  the  Mt.  Vernon  coal  company  and  did  not  become 
indebted  to  the  said  persons  in  the  amounts  claimed  in 
the  statement  of  claim  or  in  any  sums  whatsoever; 
that  the  defendant  never  requested  Wagner  or  any 
other  person  to  purchase  from  the  holders  these  said 
claims  at  their  face  value  or  at  any  other  sum.  The 
affidavit  has  further  recitals  as  to  the  defendant  hav- 
ing agreed  to  sell  his  interest  in  the  capital  stock  of 
the  corporation  owning  the  mine  to  one  Patton,  and 
as  a  part  of  the  purchase  price  of  said  stock  in  said 
mine  said  Patton  agreed  to  pay  all  claims  due  to  any 
laborers  from  said  corporation;  that  the  defendant 
never  had  any  dealings  of  any  kind  with  the  plaintiff, 
and  never  had  any  knowledge  or  notice  of  the  alleged 
assignments  of  any  claim  against  the  defendant. 

There  was  a  trial  before  the  court  without  a  jury, 
and  a  finding  in  favor  of  the  plaintiff  for  the  sum  of 
$973  and  judgment  rendered  upon  such  finding. 

The  points  relied  upon  by  defendant  for  reversal, 
as  shown  by  the  brief,  are,  that  the  record  does  not 
show  that  the  employes  whose  claims  were  assigned 
believed  or  had  knowledge  that  they  were  working 
for  any  one  other  than  the  Roland  Coal  Mining  Com- 
pany; or  that  they  had  been  employed  by  the  defend- 
ant or  thought  to  hold  him  liable  for  their  wages,  or 
that  said  employes  ever  made  a  claim  against  the  de- 
fendant; that  the  record  affirmatively  shows  that  one 
Pollock  knew  that  the  mine  had  been  sold  to  the  Ro- 
land Company,   and  that  notwithstanding  that  the 
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judgment  included  a  wage  claim  of  Pollock's;  that 
the  assignments  were  not  proved  by  competent  evi- 
dence, and  that  it  was  not  necessary  to  show  that  the 
charter  of  the  Roland  Company  had  not  been  recorded. 

Eule  17  of  the  Municipal  Court  provides  that  the 
defendant  shall  file  an  affidavit  sworn  to  by  himself, 
his  agent  or  attorney,  stating  that  he  verily  believes 
that  he  has  a  good  defense  to  the  suit  upon  the  merits 
to  the  whole  or  a  portion  of  the  plaintiff's  demand, 
and  specifying  the  nature  of  such  defense  in  such  a 
manner  as  reasonably  to  inform  the' plaintiff  of  the 
defense  which  will  be  interposed  at  the  trial,  and  evi- 
dence **of  only  such  defenses  as  are  set  out  in  said 
affidavit  shall  be  admitted  upon  the  trial."  Rule  19 
provides  that  **  every  allegation  of  fact  in  any  state- 
ment of  claim  or  of  counter-claim  of  set-off  if  not 
denied  specifically  or  by  necessary  implication  in  the 
affidavit  of  defense  filed  in  reply  by  the  opposite  party, 
shall  be  taken  to  be  admitted  except  as  against  an  in- 
fant or  lunatic."  See  also  Rule  20  and  Kadison  v. 
Fortune  Bros.  Brewing  Co.,  163  111.  App.  276. 

Section  18  of  the  Practice  Act,  providing  that  the 
assignee  and  equitable  and  bona  fide  owner  of  any 
chose  in  action  not  negotiable  may  sue  thereon  in  his 
own  name,  has  been  made  to  apply  to  cases  in  the 
Municipal  Court  by  rule  23. 

It  is  to  be  noted  that  the  affidavit  of  defense  does 
not  deny  the  fact  alleged  in  the  statement  that 
Wagner  assigned  the  claims  to  the  plaintiff  for  a  val- 
uable consideration.  It  does  •  deny  that  the  de- 
fendant operated  the  coal  mine  under  the  name  of  the 
Mt.  Vernon  Coal  Company,  and  further  that  the  per- 
sons mentioned  in  the  amended  statement  of  claim 
had  any  claims  against  the  defendant  for  work  and 
labor,  and  alleges  that  he  did  not  become  indebted  to 
them. 

At  the  trial  a  bookkeeper  who  had  been  employed  at 
the  mine  gave  evidence  which,  in  our  opinion,  tended 
strongly  to  show  that  the  defendant  was  operating 
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the  coal  mine  under  the  name  of  the  Mt.  Vernon  Coal 
Company  (that  he  did  so  operate  at  one  time  is  ad- 
mitted by  defendant),  and  the  dispute  between  the 
parties  seems  to  be  based  largely  upon  the  question 
as  to  whether  or  not  the  Eoland  Coal  Mining  Com- 
pany had  been  formed  and  the  property  turned  over 
to  that  company,  and  as  to  whether  at  the  time  the 
labor  was  performed  that  company  conducted  the 
operations  of  the  mine.  It  appeared  that  the  book- 
keeper kept  the  time  of  the  men  and  participated  in 
the  making  of  the  pay  checks.  The  aflSdavit  of  de- 
fense does  not  challenge  the  plaintiff's  claim,  made  in 
his  statement,  that  Wagner  purchased  them  from  the 
several  holders  and  owners  thereof,  but  merely  denies 
that  the  defendant  requested  him  so  to  purchase  them. 
Pay  checks  introduced  in  evidence  bear  upon  them  the 
words  **Mt.  Vernon  Coal  Company,''  and,  as  hereto- 
fore stated,  we  think  the  evidence  was  sufficient  to 
warrant  the  conclusion  that  it  was  under  this  name 
the  defendant  was  doing  business.  We  are  not  con- 
vinced that  the  Roland  Coal  Mining  Company,  as  a 
corporation  organized  under  the  laws  of  Illinois,  was 
operating  the  property  at  the  time  the  labor  was  per- 
formed. The  bookkeeper  testified  that  the  **only 
thing"  he  had  heard  about  the  business  of  the  mine 
belonging  to  a  corporation  known  of  that  name  ''was 
just  a  rumor;"  that  he  had  never  received  any  of- 
ficial notice  of  it;  that  afterwards  the  superintendent 
told  him  it  was  then  a  corporation,  and  that  he  guessed 
that  this  was  told  him  about  a  week  after  the  time  it 
was  supposed  to  have  been  incorporated;  that  there 
was  no  change  in  the  bookkeeping,  and  that  the  letter- 
heads were  changed  a  week  or  possibly  two  weeks 
after  the  time  ''the  place  was  supposed  to  have  been 
incorporated."  The  bookkeeper  seems  to  have  had 
charge  of  the  bank  account,  and  testified  that  when  a 
large  collection  was  made  it  would  be  put  in  the  bank 
in  the  name  of  the  Mt.  Vernon  Coal  Mining  Company. 
The  defendant  testified  on  cross-examination  (not 
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abstracted)  that  he  was  the  '* record  owner'*  of  the 
mine  prior  to  the  incorporation  of  the  Eoland  Coal 
Mining  Company.  Letters  written  by  him  to  his  book- 
keeper tended  also  to  indicate  that  he  regarded  him- 
self as  the  owner  at  the  time  the  labor  claims  origi- 
nated. 

The  record  does  not  show  that  a  certificate  from  the 
Secretary  of  State  of  the  complete  organization  of  the 
corporation  had  been  recorded  in  the  office  of  the  Re- 
corder of  Deeds  of  the  county  where  the  principal  of- 
fice of  the  company  was  located.  It  was  said  in  the 
case  of  Loverin  v.  McLaughlin,  161  HI.  417  (425),  that 
such  a  corporation  has  no  right  to  transact  business. 

There  was  introduced  in  evidence  a  special  war- 
ranty deed  by  the  defendant  and  wife  conveying  the 
title  to  certain  lands  in  the  city  of  Mt.  Vernon  to  the 
Eoland  Coal  Mining  Company,  which  appears  to  have 
been  properly  acknowledged  and  duly  recorded. 

Notwithstanding  this  evidence,  we  are  unable  to  say 
that  the  finding  of  the  court  that  the  mine  was  being 
operated  by  the  defendant  and  that  the  laborers  whose 
claims  were  assigned  were  in  his  employ  is  erroneous. 
The  judgment  will  be  affirmed. 

Affirmed. 


Frank  A.  Blair  et  al.,  v.  Hichael  H.  Hickey  et  al. 

On  Appeal  of  Tressie  0.  Hickey  (Cross-complainant) 

Appellant,  y.  Frank  A.  Blair  et  ah,  Appellees. 

Gen.  No.  18,398. 

Mortgages — when  crosa-hill  may  he  dismissed.  On  suit  to  fore- 
close a  trust  deed  given  to  secure  a  loan,  dismissal  of  a  crosa-bUl 
alleging  payment  after  a  demurrer  is  filed  thereto  is  proper  when 
payment  could  have  been  shown  under  the  answer. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Brkntano,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.    Affirmed.     Opinion  filed  May  9, 

1913. 

Frank  P.  Bbynolds,  for  appellant. 
No  appearance  for  appellees. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

The  appellees  filed  a  bill  of  complaint  against 
Michael  H.  Hickey  and  his  wife,  Tressie  O.  Hickey, 
the  appellant,  seeking  to  foreclose  a  trust  deed  given 
to  secure  a  loan  for  $10,000.  Answers  were  filed  by 
Hickey  and  the  appellant.  Thereafter  the  appellant 
filed  a  cross-bill  alleging  payment  of  the  indebtedness 
prior  to  the  filing  of  the  original  bill,  and  asking  that 
the  indebtedness  be  declared  paid  and  satisfied  and 
"said  trust  deed  be  declared  a  cloud  upon  the  inchoate 
right  of  dower*'  of  appellant  in  the  premises.  To  this 
cross-bill  a  demurrer  was  filed  and  sustained,  and  from 
a  decree  dismissing  the  cross-bill  the  appeal  is  taken. 

The  decree  was  proper.  The  appellant  could  have 
shown  under  her  answer  to  the  original  bill  that  the 
amount  claimed  therein  to  be  due  upon  the  notes  and 
trust  deeds  securing  the  same  had  been  paid,  and  no 
cross-bill  was  necessary. 

Affirmed. 
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Henry  G.  Tyrrell^  Appellee^  t.  John  S.  Robinson  et  aL, 

Appellants. 

Gen.  No.  17,107. 

1.  Statute  of  fbaubs — how  question  raised.  The  statute  of 
frauds  cannot  be  relied  on  in  the  Appellate  C!ourt  when  the  ques- 
tion was  not  raised  in  the  trial  court  hj  plea,  objection  to  evi- 
dence, motion  to  strike  out  evidence,  or  by  instructions  given  or 
refused. 

2.  Statute  of  frauds — how  question  presented.  The  question  of 
the  statute  of  frauds  is  not  presented  by  merely  a  request  for  a 
directed  verdict. 

3.  Master  and  servant — when  contract  for  compensation  estab- 
lished. Evidence  held  to  support  special  counts  alleging  an  agree- 
ment to  pay  plaintiff,  an  estimator,  a  monthly  salary  and  certain 
commissions. 

4.  Appeals  and  errors — examination  of  record.  When  the  Ai>- 
pellate  Court  reviews  a  record  to  determine  whether  the  evidence 
supports  the  verdict  and  is  convinced  that  it  does^  and  announces 
its  conclusion  without  extensive  analysis  of  the  testimony  it  ia 
not  Justly  subject  to  the  imputation  that  it  did  not  examine  the 
record  and  failed  to  discharge  its  duty. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  McKbnzib 
Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  on  rehearing  filed 
May  9,  1913. 

Undebwood  &  Maniebre  and  Holdom,  Manesrbb  & 
Pbatt,  for  appellants  . 

Feank  Crozieb,  for  appellee 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Appellants  ask  for  a  reversal  of  the  judgment  for 
plaintiff  on  two  grounds;  (1)  that  the  contract  sued 
on  comes  within  the  statute  of  frauds,  and  (2)  that 
the  verdict  was  against  the  manifest  weight  of  the 
evidence. 

It  is  enough  to  say  with  respect  to  the  first  that 


Chicago — Fiest  Distkict — ^May,  1913.         287 

Tyrrell  y.  Robinson,  180  111.  App.  286. 

not  only  was  there  no  plea  setting  up  the  statute  of 
frauds  (whether  necessary  or  not),  but  there  was  no 
objection  to  evidence,  nor  motion  to  strike  out  evi- 
dence, nor  instruction  given  or  refused  or  asked  for, 
by  which  the  question  was  raised  in  the  court  below, 
and  manifestly  it  cannot  be  raised  here  for  the  first 
time.  Highley  v.  Metzger,  187  111.  237;  Sanford  v. 
Davis,  181  HI.  570. 

That  it  could  have  been  raised  in  the  court  below 
by  one  of  these  methods  and  the  court  thus  have  been 
apprised  of  the  purpose  to  claim  the  benefit  of  the 
statute  (had  appellants  entertained  any  such  pur- 
pose), hardly  needs  to  be  stated,  and  it  has  been  held 
at  least  twice  by  this  court  that  the  question  is  not 
presented  merely  by  the  request  for  a  directed  ver- 
dict. Hodges  v.  Bcmkers^  Surety  Co.,  152  111.  App. 
372 ;  Lmser  v.  Fidler,  158  111.  App.  94. 

But  were  the  questions  properly  raised,  the  record 
can  hardly  be  said  to  support  the  contention  which 
rests  alone  upon  plaintiff 's  testimony  that  it  was  an 
oral  contract  of  hire  for  one  year,  and  that  he  *'went 
to  work**  the  day  after  it  was  entered  into;  for  there 
was  no  proof  that  it  was  a  part  of  the  agreement  that 
plaintiff  should  commence  work  the  next  day  or  that 
his  term  of  service  was  to  begin  in  the  future.  The 
evidence  is  perfectly  consistent  with  an  understand- 
ing that  his  term  of  service  began  the  day  of  enter- 
ing into  the  agreement.  The  difference  between  an 
express  agreement  for  services  to  commence  in  the 
future  and  one  that  does  not  so  provide  is  pointed 
out  in  Billington  v.  Cahill,  51  Hun  132,  which  reviews 
the  cases  on  this  subject. 

As  to  the  other  ground  urged,  we  think  the  evi- 
dence amply  supports  the  special  counts  alleging  an 
agreement  to  pay  plaintiff,  as  estimator,  a  monthly 
salary  of  $150  and  commissions  amounting  to  one- 
half  of  one  per  cent,  of  the  contract  price  of  building 
work  estimated  by  him.  That  he  was  to  receive  and 
was  paid,  up  to  the  time  of  the  severance  of  their 
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relations,  $150  monthly  is  not  denied.  In  addition 
thereto  he  was  paid  $300  under  circumstances  which 
an  impartial  reader  of  the  record  would  regard  as 
a  recognition  and  strong  corroboration  of  plaintiff's 
claim  to  commissions.  The  conclusion  is  further  sup- 
ported not  only  by  defendant's  feeble  explanations 
that  '*it  was  a  gift'*  and  again  that  it  was  a  raise  of 
salary  (which  was  not  subsequently  recognized),  but 
by  the  undenied  testimony  that  when  plaintiff  sub- 
mitted to  one  of  defendants  his  estimate  of  about  a 
million  dollars  for  the  erection  of  a  building,  said 
defendant  added  $5,000  thereto,  a  sum  that  would  just 
about  pay,  and  was  probably  intended  to  pay,  the  com- 
mission that  would  be  due  plaintiff  under  his  version 
of  the  agreement. 

It  is  needless  to  point  out  other  matters  in  the  rec- 
ord which  confirm  in  our  minds  the  verity  of  plain- 
tiff's contention.  We  would  not  have  pointed  out 
these  corroborations  of  his  testimony  but  for  appel- 
lants' repeated  insistence  that  none  could  be  found  in 
the  record.  In  fact  we  cannot  read  this  record  with- 
out being  impressed,  as  the  jury  must  have  been,  that 
the  treatment  plaintiff  received  from  the  defendants 
evinced  a  plain  purpose  to  evade  their  obligations. 

The  first  question  not  having  been  fully  argued  in 
the  original  briefs,  we  granted  a  rehearing  of  this 
case.  The  petition  therefor,  however,  not  only  vio- 
lated the  well  known  rule  against  a  reargument  of  the 
entire  case,  but,  in  its  unmistakable  tone  of  disrespect, 
the  ethics  usually  observed  by  the  profession. 

When  this  court  reviews  a  record  to  determine 
whether  the  evidence  supports  the  verdict  of  a  jury 
and  is  convinced  that  it  does,  and  announces  its  con- 
clusion thereon  without  extensive  analysis  of  the  tes- 
timony in  its  opinion, — ^which  the  law  does  not  require 
and  which,  in  case  of  affirmance,  usually  subserves  no 
useful  purpose  and  is  often  dispensed  with, — it  is  not 
justly  subject  to  the  imputation  that  it  did  not  ex- 
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amine  the  record  and  fafled  to  discharge  its  duty. 
Notwithstanding  an  unwarranted  charge  in  the  peti- 
tion to  that  eflPect,  the  rehearing  was  granted,  but  for 
the  reason  above  stated.    The  judgment  is  aflSrmed. 

Affirmed. 


W.  D.  Watson,  Defendant  In   Error,  t.  Charles  8. 

Smith,  Plaintiff  in  Error. 

Gen.  No.  18,098. 

L  Landlord  and  tenant — consent  to  assignment  A  proYiaion  In 
a  lease  requiring  the  lessor's  consent  to  an  assignment  is  waived, 
where  the  assignee  of  the  leasehold  interest  takes  possession  and 
pays  rent  directly  to  the  owner  of  the  lease. 

2.  Landlord  and  tenant — when  assignee  of  reversion  cannot  de- 
clare forfeiture.  The  assignee  of  the  reversion  cannot  take  advan- 
tage of  a  cause  for  forfeiture  of  a  lease  for  nonpayment  of  rent 
which  accrued  prior  to  the  assignment 

3.  Landlohd  and  tenant — where  lessor  h,as  waived  grounds  for 
forfeiture.  The  assignee  of  a  reversion  cannot  declare  forfeiture 
of  the  lease  upon  grounds  which  accrued  prior  to  the  assignment 
and  were  waived  by  the  lessor. 

4.  Conditional  bale — when  assignee  may  assert  title.  Where 
the  owner  of  certain  buildings  and  a  ground  lease  makes  a  con- 
tract of  conditional  sale  to  a  corporation,  his  assignee  is  entitled 
to  assert  title  when  the  corporation  becomes  bankrupt  and  fails  to 
comply  with  the  conditions. 

5.  Forcible  entry  and  detainer — lies  only  to  restore  actual  pos- 
session. An  assignee  of  a  leasehold  interest  who  has  had  only  con- 
structive possession  of  the  premises  cannot  maintain  forcible  entry 
and  detainer. 

6.  FoRFEiTURBS — not  favorcd  "by  courts  of  equity.  In  equity  a 
provision  for  the  forfeiture  of  a  lease  for  nonpayment  of  rent  is 
treated  as  intended  merely  for  security  and  equity  assumes  Juris- 
diction to  relieve  tenants  from  forfeiture  upon  payment  of  all  rent 
in  arrears. 

7.  Equity — power  to  enjoin  landlord  from  enforcing  forfeiture  of 
lease.  Where  complainant,  assignee  of  a  leasehold  interest,  has 
tendered  defendant,  owner  of  the  reversion,  the  back  rent  which 
accrued  before  defendant  acquired  title  and  the  next  instalment 
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as  it  fell  due  and  defendant  has  taken  possession  claiming  the  right 
to  declare  a  forfeiture,  equity  has  power  to  issue  a  mandatory  in- 
junction enjoining  defendant  from  interfering  with  complainant's 
occupation  of  the  premises. 

Error  to  the  Superior,  Court  of  Cook  county;  the  Hon.  Chables 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  May  9, 
1913. 

Statement  by  the  Court.  This  writ  of  error  brings 
up  for  review  the  overruling  of  a  general  demurrer  to 
the  bill  of  complaint,  by  which  defendant  elected  to 
stand,  and  the  entry  of  decree  on  the  bill  taken  as 
confessed. 

The  bill  set  up :  That  on  March  14, 1907,  one  Porter, 
the  owner  of  said  lots,  executed  a  lease  thereof  to  one 
Nelson  and  one  Benson,  copartners,  for  the  term  of 
ten  years  from  April  1st  following,  containing  cove- 
nants that  the  lessees  pay  all  water  rates,  taxes  and 
assessments,  and  the  rent  in  monthly  instalments  in 
advance;  that  the  lessees  might  remove,  at  the  ter- 
mination of  the  lease,  all  buildings  they  may  have 
erected  thereon,  provided  that  all  rents,  taxes  and 
assessments  had  been  fully  paid ;  that  the  lease  should 
not  be  assigned  without  the  written  consent  of  the 
lessor,  and  that  in  case  the  lessees  defaulted  in  pay- 
ment of  rent  or  in  the  performance  of  any  of  their 
covenants,  the  lessor  or  his  assigns  might  elect  to  de- 
clare the  term  ended  and  re-enter,  the  lessees  waiving 
the  right  to  a  notice  of  such  election. 

That  said  lease  and  the  rent  secured  thereby  were 
assigned  by  said  Porter  to  the  Chicago  Title  &  Trust 
Company  on  January  4,  1909,  and  by  the  latter  com- 
pany to  defendant  Smith  June  6,  1911. 

That  a  building  or  mill  was  erected  on  the  leased 
premises  by  Nelson;  that  Nelson  and  Benson  went 
into  possession  and  operated  the  mill  tmtil  June  27, 
1908,  when  they  dissolved  copartnership,  Benson  con- 
tinuing in  the  mill  business  and  assigning  to  Nelson 
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on  February  1,  1908,  all  his  title  and  interest  in  the 
building  and  ground  lease ;  that  on  February  16,  1909, 
Nelson  entered  into  an  agreement  to  sell  Benson  the 
buildings,  improvements  and  leasehold  interest  for  a 
certain  amount,  part  cash  and  the  balance  in  monthly 
instalments,  the  title  to  remain  in  Nelson  until  such 
payments  were  fully  made,  when  Nelson  was  to  con- 
vey his  interest  by  proper  conveyance,  but  in  case  of 
default  might  forfeit  all  payments  made  and  termi- 
nate the  contract;  that  on  May  31,  1911,  Benson  was 
one  year  in  arrears  in  his  payments  on  said  contract, 
and  refused  to  make  more;  that  December  17,  1909, 
he  made  a  bill  of  sale  to  the  Benson  Mill  Company, 
a  corporation  organized  by  him  and  others,  of  all  his 
interest  in  said  leasehold,  said  building  and  the  prop- 
erty contained  therein  and  of  his  rights  and  interests 
under  said  contract  with  Nelson ;  that  the  corporation 
occupied  the  premises  and  operated  the  mill  until  June 
6, 1911,  paying  the  ground  rent  for  the  premises  from 
time  to  time,  but  on  May  1,  1911,  was  in  default  in 
the  payment  of  rent  for  a  period  of  three  months  and 
in  the  payment  of  general  taxes,  on  account  of  which 
Nelson  notified  Benson  and  the  Benson  Mill  Company 
of  his  election  to  forfeit  all  payments  made  by  them 
under  the  contract  of  February  16,  1909,  and  declared 
said  contract  null,  void  and  terminated,  and  that  he 
would  start  proceedings  to  recover  possession  within 
seven  days.  That  after  service  of  said  notice  he  was 
advised  by  the  agent  of  the  then  owner  of  the  land  and 
assignee  of  the  lease  that  he  need  not  make  such  pay- 
ments, but  that  he  would  endeavor  to  collect  such 
rent  and  taxes  from  the  Benson  Mill  Company,  and 
if  unsuccessful  he  would  notify  Nelson  before  any 
action  was  taken  to  forfeit  said  lease,  so  that  Nelson 
could  make  such  payments.  That,  thereafter,  without 
giving  such  notice,  said  owner  assigned  said  lease  to 
Smith  as  aforesaid  and  deeded  him  said  lots  subject 
thereto;  that  the  deed  was  delivered  June  6th,  and 
Smith,  after  filing  the  same  for  record  at  10 :10  a.  m., 
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that  day,  served  a  notice  on  Nelson,  addressed  to  Nel- 
son and  Benson,  and  the  Benson  Mill  Company,  of  his 
election  to  terminate  the  lease  and  demanded  the  im- 
mediate possession  of  said  lots.  That  prior  thereto 
Nelson  had  no  notice  of  Smith's  interest  and  had  re- 
ceived none  from  Smith's  lessor  of  any  change  in  the 
arrangements  previously  made  as  aforesaid  with  its 
agent ;  that  about  one  hour  after  Nelson  received  said 
notice,  he,  in  consideration  of  $600,  assigned  and 
transferred  all  his  right,  title  and  interest  in  and  to 
said  leasehold,  said  building,  and  said  contract  with 
Benson  of  February  16, 1909,  to  the  complainant  Wat- 
son, who  did  not  have  knowledge  of  Smith's  purchase 
and  the  notice  given  Nelson  until  June  7th.  That  at 
2:00  p.  M.,  June  6th,  an  involuntary  petition  in  bank- 
ruptcy was  filed  in  the  District  Court  of  the  United 
States  against  the  Benson  Mill  Company,  and  a  re- 
ceiver therefor  was  immediately  appointed.  That  at 
3:06  p.  M.  the  same  day.  Smith  began  forcible  entry 
and  detainer  proceedings  against  Benson  and  the  Ben- 
son Mill  Company  for  possession  of  said  lots,  in  which 
Watson  appeared  on  Jime  12th,  and  which  were  con- 
tinued on  Smith's  motion  to  July  19th,  and  abandoned 
after  Smith  had  taken  forcible  possession  of  the  said 
premises.  That  on  June  8th  complainant  Watson  no- 
tified the  receiver  that  he  was  the  owner  of  said  build- 
ing, and  that  the  rent  should  be  paid  to  him  during 
the  receiver's  occupancy  thereof.  That  the  receiver's 
inventory  of  the  assets  of  said  Benson  Mill  Company 
did  not  include  said  building  nor  said  leasehold  inter- 
est ;  that  a  notice  of  sale  by  the  receiver  to  take  place 
June  18th  referred  to  only  tangible  property  of  said 
bankrupt;  that  at  said  sale  the  referee  made  no  men- 
tion of  the  building  or  the  leasehold  interest  and  of- 
fered  only  such  property  as  was  mentioned  in  the 
notice  of  sale  which  was  struck  off  and  sold  to  said 
Smith,  and  a  bill  of  sale  was  executed  to  him  convey- 
ing the  bankrupt's  interest  in  the  tangible  assets  of 
every  kind,  etc.,  ''together  with  any  and  all  other 
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property  of  every  kind  and  description  belonging  to 
said  bankrupt  except  accounts  and  bills  receivable  and 
cash  on  hand.'*  That  on  June  7th  Watson  gave  notice 
to  Benson  and  Benson  Mill  Company  of  his  confirma- 
tion of  Nelson's  notice  erf  forfeiture  of  the  contract 
of  Febmary  16th,  and  notice  to  Smith  of  his  purchase 
of  said  building  and  leasehold  interest  and  tendered 
both  to  Smith  and  his  lessor  all  back  rent  and  taxes 
then  due  and  unpaid,  and  when  the  next  month's  rent 
accrued  tendered  the  same  to  Smith.  That  after 
Smith  received  the  bill  of  sale  of  the  bankrupt's  as- 
sets, he  took  forcible  possession  of  said  building  and 
threatened  to  use  force  and  violence  against  complain- 
ant if  he  attempted  to  take  possession  thereof. 

The  bill  then  alleged  that  by  reason  thereof  com- 
plainant was  unable  to  occupy,  use,  rent,  sell  or  re- 
move the  building,  and  that  Smith  claimed  to  own  said 
premises  and  leasehold  interest  by  reason  of  his  al- 
leged cancellation  of  said  lease,  and  declared  that  said 
attempted  cancellation  and  occupancy  of  said  build- 
ing was  a  fraud  on  complainant  and  prayed  that  said 
attempted  cancellation  of  the  lease  be  declared  null 
and  void,  that  he  be  decreed  the  owner  of  the  lease- 
hold interest  and  of  the  building  and  improvements 
on  said  lots,  and  that  Smith,  his  agents,  etc.,  be  en- 
joined and  restrained  from  interfering  with  or  hinder- 
ing him  in  the  occupation  and  control  of  said  building 
and  lots. 

Albert  H.  Fry,  for  plaintiff  in  error. 

Lyman,  Lyman  &  0  'Connor,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

It  is  argued  first  that  the  bill  does  not  show  notice, 
or  written  consent  by  the  lessor  or  his  grantee,  as 
expressly  required  in  the  lease,  to  any  assignment  of 
the  lessee's  interest.     The  facts  set  up  in  the  bill 
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show  that  each  successive  assignee  of  the  leasehold 
interest  took  open  possession  of  the  premises  and  in 
turn  paid  rent  therefor  directly  to  the  then  owner 
or  assignee  of  the  lease.  The  receiving  of  the  rent 
under  such  circumstances  gave  implied  consent  to  such 
assignments,  and  constituted  a  waiver  of  such  provi- 
sion of  the  lease.  Hopkins  v.  Levandowski,  250  HI. 
372,  and  cases  cited. 

It  is  also  urged  that  as  the  lease  provided  that  non- 
pajonent  of  rent  constituted  a  forcible  detainer  and  the 
lessees  waived  notice  of  election  by  the  lessor  to  declare 
a  forfeiture  for  such  nonpayment,  and  as  the  rent 
was  in  arrears  for  four  months  when  Smith  obtained 
title  to  the  lots,  he  could  take  possession  of  the  prem- 
ises without  giving  such  notice.  But  the  default  in 
the  payment  of  rent  took  place  before  he  acquired 
title  to  the  reversion,  and  as  assignee  thereof  he  could 
not  take  advantage  of  a  cause  for  forfeiture  which  ac- 
crued prior  to  the  assignment  to  him  of  such  rever- 
sion. 18  Amer.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  393; 
Watson  V.  Fletcher,  49  111.  498;  Trask  v.  Wheeler,  7 
Allen  (Mass.)  109;  Small  v.  Clark,  97  Me.  304;  Fenn 
V.  Smart,  12  East  444. 

Besides,  the  deed  to  Smith  having  been  made  sub- 
ject to  the  lease  in  question,  he  could  not  declare 
a  forfeiture  thereof  upon  grounds  which  his  lessor  by 
his  conduct  had  previously  waived.  McConnell  v. 
Pierce,  210  111.  627 ;  Watson  v.  Fletcher,  supra. 

From  the  allegations  in  the  bill,  it  is  apparent  that 
neither  the  building  nor  the  leasehold  was  regarded 
or  sold  as  the  assets  of  the  bankrupt,  and  that  Smith's 
purchase  at  the  bankrupt  sale  gave  him  no  title 
thereto.  His  rights  thereto  rested  solely  upon  his 
deed  from  the  Chicago  Title  &  Trust  Company. 

But  appellant  contends  that  Nelson's  contract  with 
Be/ison  operated  to  devest  Nelson  of  the  title  to  the 
building  and  leasehold,  and,  therefore,  Watson  ac- 
quired no  title  from  him.  As  the  contract  expressly 
reserved  the  title  to  Nelson  until  full  payment  was 
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made,  it  was  one  of  conditional  sale,  (Gilbert  v.  No- 
tional  Cash  Register  Co.,  176  111.  288,)  and  no  rights 
of  a  bona  fide  purchaser  or  execution  creditor  having 
intervened  there  was  nothing  to  prevent  Nelson  from 
asserting  his  title  on  the  failure  to  comply  with  its 
conditions.  Herbert  v.  Rhodes-Burford  Furniture  Co., 
106  111.  App.  583.  His  title  therefore  passed  to  Wat- 
son. 

Watson  having  tendered  to  Smith  all  the  rent  and 
taxes  that  had  accrued  before  Smith  acquired  title, 
and  having  kept  his  position  good  by  tendering  the 
next  instalment  of  rent  as  it  accrued,  and  Smith  hav- 
ing abandoned  his  forcible  entry  and  detainer  pro- 
ceedings and  taken  forcible  possession  of  the  prop- 
erty on  the  same  being  vacated  by  the  receiver,  the 
question  arises  whether  Watson  was  entitled  to  the 
equitable  relief  sought. 

Never  having  been  in  actual  but  only  constructive 
possession  of  the  premises,  he  was  in  no  position  to 
resort  to  the  legal  remedy  of  forcible  entry  and  de- 
tainer. Thompson  v.  Sornberger,  59  111.  326;  White- 
hill  V.  Cooke,  140  111.  App.  520.  No  default  took  place 
after  Smith  acquired  title  upon  which  he  could  declare 
a  forfeiture,  and  as  before  stated  none  could  be  de- 
clared on  default  occurring  before  he  acquired  title, 
for  which  full  compensation  was  tendered.  Equity 
will  grant  relief  against  an  attempt  to  declare  a  for- 
feiture where  full  compensation  can  be  made.  **  For- 
feitures are  not  regarded  by  courts  with  any  special 
favor''  (Palmer  v.  Ford,  70  111.  369)  and  courts  of 
equity  treat  provisions  for  the  forfeiture  of  leases 
for  nonpayment  of  rent  as  intended  merely  as  se- 
curity for  the  payment  of  rent,  and  assume  jurisdic- 
tion to  relieve  tenants  from  such  a  forfeiture  upon  the 
payment  of  all  rent  in  arrears.  1 8  Amer.  &  Eng.  Ency. 
of  Law  (2nd  Ed.)  389;  2  Story's  Eq.  Juris.,  sees.  1314- 
1316;  Giles  v.  Aits  tin,  62  N.  Y.  486;  Noj/es  v.  Ander- 
son, 124  N.  Y.  175. 

If,  as  we  hold,  the  case  is  properly  one  of  equity 
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jurisdiction,  there  can  be  no  question  that  the  court 
had  power  to  enter  a  mandatory  injunction,  enjoining 
Smith  from  interfering  with,  impeding  or  hindering 
the  complainant  in  his  rightful  occupation  of  the 
building,  under  the  circumstances  set  forth.  Burrall 
V.  American  Telephone  &  Telegraph  Co.y  224  HI.  266; 
Spalding  v.  Macomh  <&  W.  I.  R.  Co.,  225  111.  585. 

The  demurrer  was  properly  overruled  and  the  de- 
cree will  be  afltened. 

Affirmed. 


Assets  Adjustment  Company,  Defendant  in  Error,  t. 
Atkinson,  Mentzer  &  Groyer,  Plaintiff  in  Error. 

Oen.  No.  18,206. 

1.  Municipal  Coubt — default.  In  a  fourth  class  action  In  the 
Municipal  Court,  where  plaintiff  has  filed  a  statement  of  claim  and 
defendant  an  affidavit  of  merits,  it  is  error  to  enter  Judgment  on 
the  statement  of  claim  as  by  default  upon  defendant's  failure  to 
answer  interrogatories  filed  by  plaintiff  within  ten  days,  since  the 
court  has  no  such  power  as  rule  9^^  attempts  to  confer. 

2.  Municipal  Court — rules.  Section  20  of  the  Municipal  Court 
Act  does  not  giye  the  court  power  to  adopt  a  rule  whereby  a  party's 
pleadings  may  be  stricken  from  the  files  and  Judgment  entered  by 
default  upon  his  failure  to  comply  with  an  order  for  the  production 
of  evidence. 

3.  Constitutional  law — due  process  of  Icno.  The  constitutional 
guaranty  of  due  process  of  law,  without  which  no  person  may  be 
deprived  of  his  property  requires  inquiry  before  Judgment,  hearing 
before  condemnation. 

4.  Municipal  Court — right  to  he  heard  on  the  issues.  Where 
defendant  puts  a  statement  of  claim  at  issue  by  an  affidavit  of  de- 
fense he  cannot  be  deprived  of  his  right  to  be  heard  on  the  issues 
thus  presented  merely  because  of  contumacy  in  disobeying  an  order 
that  does  not  directly  relate  to  such  pleadings  or  the  settlement 
of  issues  thereby  raised. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  TttoilAS  F. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed  May 
9,  1913. 
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QiTERiN,  Gauj^gher  &  Barrett  and  Jambs  M.  Gwin, 
for  plaintiflf  in  error. 

Julian  C.  Bybr,  for  defendant  in  error. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
conrt. 

This  was  a  case  of  the  fourth  class  in  the  Municipal 
Court  in  which,  after  plaintiflf  had  filed  its  statement 
of  claim  and  defendant  its  aflSdavit  of  merits,  the 
latter  was  ruled,  under  section  32  of  the  Municipal 
Court  Act,  to  answer  within  ten  days  interrogatories 
filed  by  the  former.  On  failure  to  comply  with  said 
rule,  the  court  entered  judgment  on  plaintiflf 's  state- 
ment of  claim  as  by  default,  and  such  action  is  as- 
signed as  error. 

Defendant  in  error  cites  Rule  9^2  of  said  court 
in  justification  of  such  proceeding.  It  provides  that 
on  default  of  defendant  to  comply  with  the  rule  to  an- 
swer plaintiflf 's  interrogatories,  the  court  may  strike 
the  aflSdavit  of  defense  from  the  files  and  enter  judg- 
ment on  the  statement  of  claim. 

The  record  does  not  show  that  the  aflSdavit  of  de- 
fense was  stricken  from  the  files.  But,  whether  it  was 
or  not,  in  either  case  the  same  principle  is  involved 
as  that  discussed  in  Walter  Cabinet  Co.  v.  Russell, 
250  111.  416.  In  that  case  Russell  filed  a  set-oflf  and 
obtained  a  rule  on  plaintiflf  to  produce  certain  books. 
Plaintiflf  refusing  to  do  so,  its  statement  of  claim  was 
stricken  from  the  files  and  judgment  was  entered  on 
the  set-oflf.  In  that  case  and  this  a  party  was  denied 
a  hearing  on  the  merits  of  its  case  after  the  same  was 
put  at  issue  in  the  maimer  required  by  the  statute  and 
the  rules  of  court,  the  only  diflference  being  that  in 
the  case  at  bar  the  proceeding  was  sanctioned  by  a  rule 
of  court.  In  the  Russell  case,  supra,  the  court  held 
that  it  was  only  where  the  statute  expressly  author- 
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ized  such  a  proceeding  that  the  court  could  strike  a 
party's  pleadings  from  the  files  and  enter  judgment 
by  default  upon  his  failure  to  comply  with  an  order 
for  the  production  of  evidence,  and  stated  that  our 
statute  contains  no  such  provisions. 

But  it  is  urged  here  that  because  the  judges  of  the 
Municipal  Court  have  the  power,  under  section  20  of 
the  Municipal  Court  Act,  to  adopt  such  rules  regulat- 
ing the  practice  in  that  court  as  they  may  deem  nec- 
essary and  expedient  for  the  proper  administration 
of  justice  therein,  providing  that  no  such  rule  shall  be 
inconsistent  with  those  specially  provided  for  in  the 
act,  that  the  rule  in  question  has  the  force  of  a  stat- 
ute. 

The  difficulty  with  the  contention  is  that  said  rule 
is  inconsistent  with  another  provision  of  the  act  and 
ignores  the  substantive  right  of  every  litigant  to  have 
a  judicial  determination  of  his  rights,  when  properly 
put  in  issue,  by  **  inquiry  before  judgment,  hearing 
before  condemnation."  In  the  Russell  case  supra, 
the  court  said :  *  *  The  constitutional  guaranty  of  due 
process  of  law,  without  which  no  person  may  be  de- 
prived of  his  property,  requires  inquiry  before  judg- 
ment, hearing  before  condemnation.  The  contumacy 
of  a  party  in  disobeying  the  order  of  a  court  may  jus- 
tify his  punishment  for  contempt,  but  not  the  depriva- 
tion of  his  civil  rights  or  the  taking  of  his  property 
and  giving  it  to  another.  The  judgment  here,  though 
purporting  to  be  a  judicial  determination  of  the  rights 
of  the  parties,  is,  in  fact,  only  an  arbitrary  declaration 
of  the  judge  having  no  reference  to  such  rights.  •  •  • 
and  it  is  a  principle  of  fundamental  justice  that, 
however  plenary  may  be  the  power  to  punish  for  con- 
tempt, no  court,  having  obtained  jurisdiction  of  a  de- 
fendant, may  refuse  to  allow  him  to  answer,  refuse  to 
consider  his  evidence  and  condemn  him  without  a 
hearing  because  he  is  in  contempt  of  court.*' 

Section  40  of  the  Municipal  Court  Act  provides  that 
in  cases  of  the  fourth  class  *  *  the  Municipal  court  maj; 
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adopt  such  rules  and  regulations  as  it  may  seem  nec- 
essary to  enable  the  parties,  in  advance  of  the  trial,  to 
ascertain  the  nature  of  the  plaintiff's  claim  or  claims, 
or  of  defendant's  defense  or  defenses. '*  The  act  man- 
ifestly contemplates  that  the  issues  in  a  case  shall  be 
be  presented  in  some  form,  and,  in  recognition  there- 
of, the  Municipal  Court  has  passed  rules  under  which  a 
a  defendant  puts  a  statement  of  claim  at  issue  by  an 
affidavit  of  defense,  and  he  cannot  be  deprived  of  his 
right  to  be  heard  on  the  issues  thus  presented  merely 
because  of  contumacy  in  disobeying  an  order  that  does 
not  directly  relate  to  such  pleadings  or  the  settlement 
of  issues  thereby  raised. 

Under  section  32  aforesaid,  the  court  may  unques- 
tionably require  an  answer  to  proper  interrogatories, 
but  there  is  nothing  in  the  act  which  gives  the  court 
the  power  on  a  failure  to  comply  with  a  rule  to  answer 
them,  to  declare  the  contumacious  party  in  default  on 
the  issues  of  the  case.  Without  such  power,  to  en- 
ter judgment  merely  for  such  default,  would  be,  as 
said  in  the  Russell  case,  supra,  **an  arbitrary  decla- 
ration of  the  judge  having  no  reference  to  the  rights 
of  the  parties.''  The  court  has  no  such  power  as  Rule 
91^  attempts  to  confer,  and  the  exercise  of  it  in  the 
case  at  bar  was  error,  for  which  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Floy  Clarke^  Appellant,  t.  Illinois  Commercial  Men's 

Association,  Appellee. 

Oen.  No.  18.375. 

1.  Insurance — what  hy-lato  does  not  contravene  Act  of  189S,  8  15, 
A  by-law  of  a  mutual  accident  insurance  company  doing  business 
on  the  assessment  plan,  which  provides  that  payment  in  case  of 
accidental  death  would  be  made  only  in  case  such  death  resulted 
within  90  days  after  the  accident,  does  not  contravene  any  express 
provision  of  the  Act  of  1893,  §  15,  relating  to  what  must  appear  in 
the  policy  of  life  and  accident  insurance  companies. 

2.  Insurance — construction  of  policy.  If  there  is  any  contradic- 
tion between  the  policy  issued  by  a  mutual  accident  insurance 
company  and  the  by-laws  the  policy  will  govern. 

3.  Insurance — what  hy-law  not  contradiction  of  policy.  Where 
a  policy  of  a  mutual  accident  insurance  company  provides  for  pay- 
ment in  case  of  accidental  death  and  that  liability  is  subject  to  sub- 
sequent by-laws,  a  subsequent  by-law  is  not  a  contradiction  of  the 
policy,  but  is  a  qualification  thereof,  where  it  provides  that  pay- 
ment on  account  of  accidental  death  shall  only  be  made  where  death 
results  within  90  days  after  the  accident 

4.  Insurance — what  "by-law  passed  after  issuance  of  policy  not 
unreasonable.  Where  a  mutual  accident  insurance  company,  hav- 
ing power  to  change  its  by-laws  and  authorized  by  the  Act  of  1893, 
relating  to  life  and  accident  insurance  companies,  to  change  the 
risks  to  be  assumed  and  their  duration,  issues  a  policy  providing 
for  payment  in  case  of  accidental  death  and  making  its  liability 
subject  to  by-laws  subsequently  passed,  a  subsequent  by-law,  provid- 
ing that  payment  shall  be  made  in  case  of  accidental  death  only 
when  such  death  results  within  90  days  after  the  accident,  is 
within  the  contemplation  of  the  parties  and  not  inconsistent  with 
the  provisions  of  the  policy  nor  unreasonable  in  chiu'acter. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wn> 
LiAM  Fenimore  Cooper,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed 
May  9,  1913. 

Lewis,  Folsom  &  Streetbr,  for  appellant. 
James  Maher,  for  appellee. 
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Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Appellee,  a  mutual  accident  insurance  company  do- 
ing business  on  the  assessment  plan  and  organized 
under  the  act  in  force  July  1,  1893  (chap.  73,  p.  1366, 
Hurd's  E.  S.  1911)  issued  a  policy  to  one  Damon 
Clarke,  which  provided,  among  other  contingencies, 
that  in  case  of  his  accidental  death  the  association 
would  pay  his  wife,  appellant,  the  sum  of  $5,000.  It 
further  provided  that  the  liability  to  pay  should  be 
in  accordance  with  and  subject  to  the  then  existing 
by-laws,  and  **of  any  and  all  amendments,  alterations 
and  new  issues  of  said  by-laws,''  that  they  should  be- 
come a  part  of  the  policy  as  soon  as  adopted,  and  that 
by  acceptance  of  the  policy  the  member  agreed  to  be 
bound  by  such  by-laws. 

Appellant  brought  suit  to  recover  under  said  policy 
alleging  that  said  Clarke  died  November  17,  1909, 
and  that  his  death  resulted  from  an  accident  happen- 
ing June  14,  1909. 

A  plea  to  the  declaration  set  up  that  at  the  time  of 
the  accident  and  the  member's  death  a  by-law  of  the 
association  was  in  force  which  provided  that  payment 
on  account  of  death  by  accidental  means  would  be 
made  only  in  case  such  death  resulted  **  within  ninety 
days  from  and  after  the  date  of  said  accident,"  and 
that  the  death  of  said  Clarke  did  not  occur  within 
ninety  days  after  the  date  of  the  alleged  accident. 
A  demurrer  to  the  plea  was  overruled,  and,  plaintiff 
electing  to  stand  by  it,  judgment  was  entered  for  de- 
fendant. 

It  is  argued  and  urged  by  appellant  that  under  the 
provisions  of  the  statute  the  association  had  no  power 
to  make  a  by-law  relieving  it  of  liability  in  case  the 
death  did  not  occur  within  ninety  days  after  the  acci- 
dent, first,  because  the  statute  requires  the  policy  to 
state  oh  its  face  the  contingency  upon  which  the  in- 
demnity is  payable,  which  in  the  policy  in  question 
is  stated  to  be  accidental  death  without  the  limitation 
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prescribed  by  said  by-law;  and,  second,  because  said 
by-law  is  inconsistent  with  the  provisions  of  the 
policy. 

Under  the  first  contention  our  attention  is  directed 
to  section  15  of  said  act.  While  it  manifestly  contem- 
plates that  promise  of  payment  in  a  policy  must  neces- 
sarily state  whether  the  contingency  is  one  of  death 
or  physical  disability,  or  both,  and  while  it  requires 
that  it  shall  specify  the  sum  of  money  promised  to 
be  paid  under  the  contingency  and  the  time  in  which 
it  shall  be  paid  after  satisfactory  proof  of  its  hap- 
pening, yet  it  contains  no  requirement  as  to  what  the 
policy  shall  specify  respecting  such  contingency,  nor 
any  prohibition  against  the  association  placing  rea- 
sonable limitations  thereon.  We,  therefore,  fail  to 
see  that  the  by-law  contravenes  any  express  provi- 
sion of  the  statute  respecting  what  must  appear  in 
the  policy. 

As  to  the  contention  of  inconsistency,  of  course  if 
there  is  any  contradiction  between  the  policy  and  the 
by-laws,  the  former  will  govern.  But  we  think  that 
the  limitation,  in  question  does  not  constitute  a  con- 
tradiction, but  rather  a  qualification  and  thus  pre- 
sents the  question  of  the  reasonableness  of  such  by- 
law. 

The  provision  it  makes  is  consistent  with  the  right 
and  duty  of  the  association  to  protect  itself  and  its 
members  against  unjust  claims,  and  one  that  is  the 
proper  subject  of  a  by-law,  and  within  the  scope  of 
what  may  reasonably  have  been  contemplated  by  the 
member's  agreement  to  be  bound  thereby.  We  are 
of  the  opinion,  therefore,  that  it  does  not  change  the 
essential  terms  of  the  contract,  but  merely  states  with 
greater  particularity  a  contingency  designated  in  the 
policy  in  general  terms.  In  other  words,  while  the 
member  is  insured  against  accidental  death,  the  by- 
law states  when  it  shall  not  be  deemed  accidental. 

The  proximate  cause  of  death,  especially  when  it 
follows  at  a  time  somewhat  remote  from  the  acci- 
dent to  which  it  may  be  attributed,  is  often  the  sub- 
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ject  of  controversy  and  litigation.  Provisions  of  dif- 
ferent kinds,  designed  to  remove  or  limit  a  contro- 
versy on  that  subject,  are  found  sometimes  in  the  poli- 
cies and  sometimes  in  by-laws.  Doubtless,  the  by- 
law in  question  had  some  such  end  in  view. 

Its  reasonableness  would  seem  to  rest  upon  a  theory 
that  if  death  does  not  usually  result  from  the  injuries 
received  from  an  accident  within  ninety  days  there- 
from, it  may  be  as  reasonably  ascribed  to  other  causes 
prior  or  intervening.  We  cannot  say  that  such  a  time 
limit  is  unreasonable.  On  the  contrary,  in  view  of  the 
power  of  the  association  to  make  by-laws  and  under 
section  5  of  the  act  to  change  from  time  to  time  **the 
risks  to  be  assumed  by  such  corporation  and  duration 
thereof,'*  and  of  the  fact  that  the  contract  was  ex- 
pressly made  with  reference  to  such  powers,  we  are 
of  the  opinion  that  the  by-law  was  within  the  contem- 
plation of  the  parties  to  the  policy  and  not  inconsist- 
ent with  its  provisions  nor  unreasonable  in  character. 
In  each  of  the  cases  relied  on  by  appellant  the  by- 
law was  plainly  in  direct  conflict  with  either  the  stat- 
ute or  the  policy,  in  that  it  attempted  to  change  the 
time  of  payment  as  designated  in  the  policy,  or  at- 
tempted to  limit  the  liability  to  a  different  sum  from 
that  specified  in  the  policy,  or  the  territory  within 
which  a  suit  to  recover  could  be  brought  under  the 

statute,  or  the  assessments  to  a  number  that  would 

not  pay  the  amount  contracted  for  in  the  policy. 

None  of  the  cases  apply  to  the  question  raised  here. 

The  judgment  will  be  affirmed. 

Affirmed. 


304  Appellate  Coubts  op  Iij^inois. 
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Lena  Spaar^  Appellee,  t.  Peter  Slakls,  Appellant. 

Gen.  No.  18,348. 

1.  Tboveb — when  pJaintift  not  entitled  to  immediate  possession, 
A  lessee  executed  a  bill  of  sale  of  certain  property  to  the  lessot  to 
secure  the  rent,  quit  business  when  owing  rent,  stated  that  she  would 
pay  no  more  rent  and  voluntarily  delivered  the  keys  of  the  prem- 
ises where  such  property  was  also  kept  to  the  lessor.  Held,  that  the 
delivery  gave  the  lessor  a  right  to  possession  of  the  property  to  en- 
force his  security  and  the  lessee  could  not  maintain  trover. 

2.  Conversion — what  act  of  lessor  in  refusing  to  receive  rent  not 
act  of  conversion  of  goods  given  to  secure  rent.  Where  a  bill  of 
sale  of  personalty  was  given  by  the  lessee  to  the  lessor  to  secure 
the  rent  for  the  term  and  the  lessee  quits  business  and  surrenders 
the  premises  and  the  personalty  while  owing  one  month's  rent,  re- 
fusal by  the  lessor  to  receive  payment  of  the  month's  rent,  tendered 
soon  after  the  surrender,  and  to  turn  over  the  personalty  does  not 
constitute  a  conversion  since  the  property  was  given  as  security 
for  the  rent  for  the  term. 

3.  Conversion — what  remark  of  defendant,  not  admission  of 
value  of  goods  nor  proof  of  Ttiarket  value.  In  an  action  for  con- 
version of  goods  sold  by  defendant  to  plaintiff,  proof  of  a  remark 
at  the  time  of  the  sale  by  defendant  that  "they  were  cheap"  is  not 
an  admission  of  their  value  and  is  not  evidence  of  their  current 
market  value. 

4.  Conversion — proof  of  current  market  value  of  goods.  In  an 
action  for  conversion  of  goods,  proof  of  their  current  market  value 
is  necessary. 

5.  Landlord  and  tenant — what  instruction  misleading  as  to  lia- 
hility  for  rent  after  taking  of  possession  ty  landlord  after  default. 
Where  a  bill  of  sale  of  goods  is  given  by  the  lessee  to  the  lessor  to 
secure  the  rent  and  the  lessee  sues  the  lessor  for  conversion  of 
such  goods,  an  instruction  is  inapplicable  and  is  misleading  which 
states  that  if  from  the  evidence  the  lessee  was  a  tenant  of  the  lessor 
and  while  he  was  such  tenant  the  lessor  took  possession  of  the 
premises  the  lessee  is  not  liable  for  rent  after  such  taking  of  pos- 
session, when  the  testimony  shows  that  possession  was  voluntarily 
surrendered  after  default 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Fbank 
G.  Plain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed.  Opinion  filed  May  9,  1913. 
Rehearing  denied  May  27,  1913. 
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Martin  C.  Koebel,  for  appellant ;  Edward  A.  Mech- 
LING  and  Hayden  N.  Bell,  of  counsel. 

B.  M.  Shaffner,  for  appellee, 

Mr.  Justicb  Barnes  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  trover  tried  before  the  court 
and  jury  upon  the  general  issue  of  not  guilty.  The 
verdict  and  judgment  were  for  $354.38. 

On  September  5,  1911,  defendant  executed  a  lease 
to  plaintiff  and  one  Anna  Immerman  (whose  interest, 
if  any,  it  is  imnecessary  to  consider)  of  a  store-room 
to  be  used  by  the  lessees  for  a  nickel  theatre,  and  at 
the  same  time  sold  plaintiff  certain  personal  property, 
therein  used  in  connection  with  such  purpose,  for  the 
sum  of  $350.  At  the  same  time  the  lessees  executed 
a  bDl  of  sale  of  said  personal  property  to  defendant, 
as  expressly  provided  for  in  said  lease,  to  secure  the 
rent.  The  lease  ran  for  three  years  from  September 
11,  1911,  and  the  rent  was  payable  in  monthly  instal- 
ments of  $35  in  advance  on  the  11th  of  each  month. 
The  instalments  due  September  11th  and  October  11th 
were  paid. 

On  November  13th,  plaintiff  ceased  to  do  business, 
with  the  intention  of  returning  to  her  home  in  Wis- 
consin. Defendant,  learning  of  it,  went  to  the  place 
with  a  police  officer  and  found  her  moving  a  picture 
machine  out  of  the  building.  He  told  her  she  had  no 
right  to  take  goods  from  the  place.  She  asked  if  she 
could  take  the  goods  that  belonged  to  her,  which  was 
assented  to,  and  at  his  request  gave  him  the  keys  to 
the  place,  and  said  she  would  pay  no  more  rent  and 
had  ** closed  for  good.*'  She  testified  that  on  that 
day  she  quit  business  her  operator  told  her  she  might 
as  well  take  her  things  and  go  home;  that  she  was 
doing  so  when  the  defendant  and  the  policeman  came, 
and  that  she  gave  defendant  the  keys  on  the  side- 
walk.   There  was  no  proof  of  duress,  and  the  evi- 

TOL.  CLXXX  20 


306  Appbliatb  Coubts  of  Illinois. 

Spaar  t.  Slakis,  180  111.  App.  304. 

dence  tends  to  show  that  she  voluntarily  surren- 
dered possession  of  the  property  to  defendant.  This 
suit  for  conversion  of  the  same  was  brought  one 
month  later,  but  what  was  done  with  the  property  in 
the  meantime,  whether  defendant  still  retained  it  in 
his  possession,  or  had  taken  steps  to  foreclose  his 
lien  thereon,  does  not  appear.  Two  or  three  days 
later  they  attempted  to  negotiate  a  settlement  on  the 
basis  of  a  release  of  the  lessees  from  further  liability 
imder  the  lease,  and  of  their  claim  to  the  personal 
property  described  in  the  bill  of  sale,  but  the  transac- 
tions were  not  consummated.  The  voluntary  delivery 
of  the  keys  under  the  circumstances  gave  defendant 
a  right  to  possession  of  the  personal  property  for  the 
purpose  of  enforcing  his  security  for  the  rent  then 
due.  His  possession  thereof  was  lawful  and  plaintiff 
had  no  right  to  immediate  possession  of  the  same, 
which  was  essential  to  her  cause  of  action.  {Forth  v. 
Pur  shy,  82  111.  152.) 

A  few  days  after  the  surrender  of  the  possession 
of  the  premises  and  property  as  aforesaid,  plaintiff 
tendered  defendant  one  month's  rent.  But  his  re- 
fusal to  receive  it  under  such  circumstances  would 
not,  in  view  of  the  fact  that  the  property  was  given 
as  security  for  rent  that  might  accrue  during  the  re- 
mainder of  the  term  from  liability  for  which  she  had 
not  been  released,  constitute  an  act  of  conversion. 

Nor  did  the  evidence  of  the  value  of  the  property 
warrant  a  verdict.  It  consisted  of  proof  of  what 
plaintiff  paid  defendant  for  the  goods,  and  the  latter 's 
remark  at  the  time  that  **they  were  cheap.'*  This 
could  hardly  be  deemed  an  admission  of  their  value, 
and  certainly  was  not  evidence  of  their  current  market 
value  which  is  necessary  in  an  action  of  this  kind. 
Sturges  v.  Keith,  57  Bl.  451;  Robinson  v.  Alexander, 
141  111.  App.  192. 

One  of  the  instructions  given  to  the  jury  told  the 
jury  that  if  they  believed  from  the  evidence  that  plain- 
tiff was  a  tenant  of  defendant  and  that  while  suoh, 
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defendant  entered  the  leased  premises  and  took  pos- 
session thereof,  then  plaintijBf  is  not  liable  for  rent 
after  such  taking  of  possession  and  ousting  of  plain- 
tiff. In  view  of  the  testimony  showing  that  the  posses- 
sion was  voluntarily  surrendered  after  a  default,  this 
instruction  had  no  application  to  the  issues,  and  was 
misleading. 
The  judgment  will  be  reversed. 

Reversed. 


Andreas  Eressroan,  Executor,  Appellee,  t.  Charles  J. 

L.  Eressman,  Appellant. 

Gen.  No.  18,897. 

1.  Eyidencb — testimony  of  defendant  <u  to  memorandum  of 
transactions.  In  an  action  by  an  executor  to  recover  a  balance 
claimed  to  be  due  on  a  note  given  by  defendant  to  deceased,  the 
testimony  of  defendant  that  a  note  book  he  had  offered  in  evi- 
dence containing  only  a  series  of  dates  and  amounts  represented 
transactions  with  deceased  is  inadmissible. 

2,  EJviDENCB — checks  made  paj/ahle  to  currency.  In  an  action  by 
an  executor  on  a  note  given  by  defendant  to  deceased,  checks  of  the 
defendant,  offered  in  evidence,  made  payable  to  currency  and  bear- 
ing no  endorsements  of  deceased  are  properly  refused  and  the  tes- 
timony of  defendant  that  they  represented  payments  made  to  de- 
ceased is  inadmissible. 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  D. 
TuBifBAUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  May  9, 
1913.    Rehearing  denied  May  27»  1913. 

James  N.  Tilton,  for  appellant. 

Nathaniel  A.  Stern,  Menz  I.  Eosenbaxtm  and  Louis 
M.  Gahn,  for  appellee. 
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Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  was  a  suit  by  an  executor  to  recover  a  balance 
claimed  to  be  due  on  a  note  given  by  defendant  to  the 
deceased.  The  defense  was  that  it  had  been  paid  by 
defendant  to  the  deceased  in  his  life  time.  In  support 
thereof  defendant  was  permitted  to  offer  in  evidence 
an  alleged  memorandum  book  containing  what  he 
claimed  were  items  of  his  account  with  deceased.  It 
contained  no  accounts  or  transactions  with  anybody 
else,  and  none  that  purported  therein  to  be  transac- 
tions with  deceased.  It  consisted  merely  of  a  series 
of  dates  and  amounts  in  dollars,  but  nothing  to  indi- 
cate that  they  represented  any  particular  transactions. 
To  show  that  they  did  required  parol  evidence,  and, 
therefore,  of  itself  the  memorandum  had  no  probative 
value.  Defendant  took  the  witness  stand  and  offered 
to  testify  that  they  represented  transactions  with  de- 
ceased. No  proof  except  the  note  having  been  offered 
on  behalf  of  the  executor,  the  court  properly  held  that 
the  statute  renders  such  evidence  incompetent.  On 
the  same  ground  the  court  properly  refused  to  receive 
in  evidence  checks  of  the  defendant,  made  payable  to 
currency,  bearing  no  endorsements  of  deceased,  and 
also  to  permit  defendant  to  testify  that  they  repre- 
sented payments  made  to  deceased.  The  judgment 
will  be  a£Srmed. 

Affirmed. 
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Gertrude  Carroll,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

Oen.  No.  18,407. 

1.  Gabkiebs — general  issue.  Where  defendant  street  railway 
company  pleads  the  general  issue,  plaintiff  is  required  to  prove  her 
allegations  that  she  was  a  passenger  and  that  defendant  was  neg- 
ligent in  suddenly  starting  its  car. 

2.  IifSTBUcnoifs — which  direct  a  verdict.  Where  an  instruc- 
tion directs  a  verdict  against  defendant  if  the  Jury  find  certain 
facts,  it  should  include  all  the  elements  of  the  cause  of  action 
that  the   declaration  makes  essential   to  recovery. 

3.  Carbiebs — instructions  assuming  facts.  Where  defendant 
street  railway  company  pleads  the  general  issue,  instructions  which 
assume  that  plaintiff  was  a  passenger  are  erroneous. 

4.  EviDBNCE — where  failure  of  proof  does  not  constitute  admis- 
sion. In  a  personal  injury  action,  where  defendant,  claiming  to 
have  had  no  knowledge  or  notice  of  the  case  until  suit  was  in- 
stituted, pleads  the  general  issue  and  in  its  defense  proceeds  to 
question  the  claim  of  negligence  and  the  relationship  of  carrier 
and  passenger,  a  failure  to  disprove  either  directly  does  not  con- 
stitute an  admission. 

5.  Cabbiebs — questions  of  fack  In  a  personal  injury  action, 
questions  of  fact  as  to  the  relationship  of  plaintiff  and  defendant 
and  as  to  negligence  of  defendant  are  to  he  determined  hy  the  Jury 
without  any  intimation  or  assumption  in  the  instructions  as  to 
the  proper  conclusion. 

6.  Cabbiebs — where  instructions  assume  facts.  In  a  personal 
injury  action,  an  instruction  which  assumes  that  merely  heing  on 
a  street  car  creates  the  relationship  of  passenger  and  carrier  and 
assumes  that  plaintiff  was  on  the  car  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Reversed  and  remanded.  Opinion 
filed  May  9,  1913. 

B.  F.  EiCHOLsoN  and  Watson  J.  Febby,  for  appel- 
lant;  Leonabd  a.  Busby,  of  counsel. 

McMahon  &  Cheney  and  E.  C.  Eeniff,  for  appellee. 
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Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  for  injuries  which 
she  claimed  and  alleged  in  her  declaration  were  re- 
ceived by  the  sudden  and  negligent  starting  of  a  car 
operated  and  controlled  by  appellant  while  she  was 
alighting  therefrom. 

The  declaration  contained  one  count  and  alleged 
that  she  was  riding  as  a  passenger  upon  said  car,  and 
that  it  was  stopped  at  a  street  intersection  to  permit 
her  to  alight;  whereas  it  appears  from  Jier  own 
testimony  that  when  the  car  reached  the  intersection 
she  stepped  from  the  street  to  its  platform  and  in- 
quired whether  it  would  take  her  to  12th  street,  and 
learning  it  would  not,  immediately  alighted  therefrom. 
We  need  not  consider,  however,  appellant's  contention 
that  the  proof  fails  to  support  the  declaration,  or 
whether  the  gist  of  the  action  is  the  same  whether 
plaintiff  was  alighting  from  a  car  on  which  she  had 
been  riding  or  from  one  under  the  circumstances  she 
testified  to,  for  error  in  giving  certain  instructions 
requires  that  the  case  be  remanded  for  a  new  trial. 

The  case  is  one  designated  by  appellant  as  a  ** blind'' 
case,  that  is,  one  of  which  it  claims  to  have  had  no 
knowledge  or  notice  prior  to  the  institution  of  the 
suit,  and  therefore  one  which  it  was  unable  to  meet 
with  direct  proof.  Its  plea  of  general  issue,  however, 
required  plaintiff  to  prove  each  essential  element  of 
her  cause  of  action  and,  therefore,  that  she  was  a  pas- 
senger and  that  the  defendant  was  negligent  in  sud- 
denly starting  the  car.  Neither  fact  was  admitted  and 
each  was  for  the  jury  to  determine  under  proper  in- 
structions of  the  court.  Two  of  the  instructions  given 
at  the  request  of  plaintiff  read  as  follows : 

*'6.  The  jury  are  instructed  that  it  is  the  duty 
of  the  defendant  in  this  case  to  use  the  highest  degree 
of  care  and  caution  reasonably  consistent  with  the 
practical  operation  of  its  road,  to  prevent  injury  to 
its  passengers,  and  if  the  jury  find  from  the  evidence 
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that  the  employes  of  the  defendant  failed  to  exercise 
such  degree  of  care  while  the  plaintiff  was  alighting 
from  its  car,  and  as  a  result  of  such  failure  the  plain- 
tiff was  injured,  then  your  verdict  should  be  for  the 
plaintiff,  provided  you  also  find  from  the  evidence 
that  the  plaintiff  at  the  time  she  was  injured  was  in 
the  exercise  of  ordinary  care  for  her  own  safety. 

7.  The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  was  on  a  car  of  the  defend- 
ant and  that  an  employe  of  the  defendant  caused  the 
ear  to  start  while  she  was  in  the  act  of  alighting  there- 
from and  thereby  she  was  thrown  to  the  ground  and 
was  injured;  and  if  you  further  find  from  the  evi- 
dence that  such  employe  of  the  defendant  knew  or 
by  the  exercise  of  reasonable  care  and  diligence  could 
have  known  that  the  plaintiff  was  in  the  act  of  alight- 
ing from  said  car  when  he  caused  the  same  to  start, 
and  if  you  further  find  from  the  evidence  that  the 
plaintiff,  while  she  was  alighting  from  the  car,  was 
in  the  exercise  of  ordinary  care  for  her  own  safety, 
then  you  should  find  the  defendant  guilty. ' ' 

In  each  of  these  instructions  the  court  assumes  as 
a  fact  that  plaintiff  was  a  passenger.  While  defend- 
ant could  not,  under  the  circumstances,  prove  directly 
that  she  was  not,  or  that  there  was  no  such  accident, 
the  theory  on  which  its  defense  proceeded  was  to  ques- 
tion the  claim  of  negligence  and  the  relationship  of 
carrier  and  passenger,  and  a  failure  to  disprove  either 
directly  did  not  constitute  an  admission  of  it.  The 
existence  of  either  as  a  fact  was  for  the  jury  to  de- 
termine without  an  intimation  or  assumption  in  the 
instructions  as  to  the  proper  conclusion.  Illinois  Cent. 
R.  Co.  V.  Johnson,  221  111.  42.  Each  of  the  instructions 
directed  a  verdict  against  the  defendant  if  the  jury 
found  certain  facts  and,  therefore,  should  have  in- 
cluded all  that  the  declaration  made  essential  elements 
of  the  cause  of  action.  Mooney  v.  City  of  Chicago^  239 
HI.  414;  Ratner  v.  Chicago  City  Ry.  Co.,  233  111.  169; 
Swiercz  v.  Illinois  Steel  Co.,  231  111.  456.  One  of  these 
elements  was  the  existence  of  such  relationship,  and 
another  the  fact  of  negligence.    In  both  instructions 
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the  former  is  omitted.  They  authorize  a  verdict 
against  defendant  whether  plaintiff  was  a  passenger  or 
not.  Both  assume  that  merely  being  on  the  car  created 
such  relationship,  and  No.  6  assumes  as  a  fact  that  she 
was  on  the  car. 

In  instruction  No.  7  the  jury  was  not  expressly  re- 
quired to  find  that  defendant  was  negligent,  but  were 
told  that  if  plaintiff  was  on  the  car  (whether  as  a 
passenger  or  not)  and  while  alighting  therefrom  was 
thrown  to  the  ground  by  defendant's  employe  causing 
the  car  to  start  (whether  started  suddenly  as  alleged 
in  the  declaration  or  not),  then  if  she  was  exercising 
ordinary  care  for  her  own  safety  and  the  employe  knew 
or  had  notice  of  her  alighting,  the  defendant  was 
guilty.  In  Chicago  City  Ry.  Co.  v.  Dins^nore,  162  HI. 
658,  a  similar  instruction,  which  expressly  required, 
what  No.  7  omits,  that  the  jury  find  as  facts  the  rela- 
tion of  passenger  and  the  sudden  starting  of  the  car, 
was  nevertheless  held  erroneous  because  the  acts  of 
defendant  mentioned  in  the  instruction  did  not  neces- 
sarily constitute  negligence. 

In  a  later  case,  Crauf  v.  Chicago  City  Ry.  Co.,  235 
m.  262,  which  was  distinguished  from  the  Dinsmore 
case,  supra  as  to  the  facts,  a  similar  instruction  was 
upheld  on  the  theory  that  the  facts  it  required  to  be 
found  constituted  negligence  at  law  because  it  was 
the  duty  of  the  carrier  not  to  start  its  car  until  the 
passenger  had  an  opportunity  to  alight  therefrom  in 
safety.  In  both  cases,  however,  the  plaintiff  was 
alighting  from  a  car  on  which  she  had  been  riding  as 
a  passenger,  and  her  relation  as  such  does  not  appear, 
as  in  the  case  at  bar,  to  have  been  questioned.  If  it 
were  an  uncontroverted  question  whether  appellee  sus- 
tained such  relation,  the  Crauf  case,  supra,  might  ap- 
ply. But  if  she  was  not  a  passenger,  it  did  not  follow 
as  a  matter  of  law,  defendant  not  then  being  held  to  the 
highest  degree  of  care,  that,  upon  the  facts  stated  in 
the  instruction,  appellant  was  necessarily  liable.    As 
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such  relation  was  a  controverted  fact,  we  think  both 
instructions  were  erroneous  in  assuming  its  existence. 
The  judgment  will  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


Therese  C.  Stadler,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

•      Oen.  No.  18,411. 

1.  Etidenob — when  error  to  admit  testimony  as  to  prior  acci- 
dents at  the  same  place.  In  a  persona]  Injury  action,  where  the 
car  in  which  plaintiff  was  riding  was  derailed  and  the  negligence 
alleged  is  the  running  of  the  car  at  too  great  speed  while  taking 
a  curve,  it  is  error  to  admit  evidence  of  similar  accidents  at  the 
same  place. 

2.  EviDBiTCB — of  similar  accidents,  Evidence  of  other  accidents 
occurring  from  the  same  cause  is  competent  where  the  accident 
depends  on  a  physical  defect,  like  careless  or  negligent  construc- 
tion, of  which  previous  accidents  from  the  same  cause  would  serve 
to  give  notice. 

3.  Appeals  and  ebbors — former  trial.  The  fact  that  defendant's 
negligence  was  conceded  at  a  previous  trial  cannot  he  considered 
on  appeal  where  the  record  shows  that  in  the  trial  appealed  from 
it  was  put  in  issue  by  the  pleadings  and  not  conceded. 

4.  Appeals  and  ebbobs — when  judgment  reversed,  A  Judgment 
for  15,000  where  there  is  a  conflict  as  to  the  extent  and  cause  of 
plaintifTs  injuries  and  evidence  tending  to  show  that  they  were 
equally  attributable  to  prior  operations  and  other  accidents  expe- 
rienced by  plaintiff  will  be  reversed  when  evidence  is  erroneously 
received  calculated  to  create  prejudice  and  induce  the  Jury  to  give 
punitive  damages. 

5.  Appeals  and  ebbobs — when  judgment  cannot  he  cured  hy  re- 
mittitur. Where  prejudicial  evidence,  having  a  tendency  to  affect 
the  Judgment,  is  admitted  the  Judgment  must  be  reversed  and 
remanded  since  the  error  cannot  be  cured  by  a  remittitur. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Qsmxill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Reversed  and  remanded.  Opinion 
filed  May  9,  1913.    Rehearing  denied  May  27,  1913. 
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Franklin  B.  Hussby  and  C.  Le  Roy  Brown,  for 
appellant;  Leonard  A.  Busby,  of  counsel. 

Edward  Maher  and  H.  E.  Wynekoop,  for  appellee ; 
Morse  Ives,  of  counsel- 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  to  recover  for  personal 
injuries.  The  only  assignment  of  error  we  need  con- 
sider is  whether  there  was  error  in  the  admission  of 
evidence  of  sunilar  accidents  at  the  same  place  where 
plaintiff  alleges  she  was  injured.  At  that  point  the 
car  tracks  curved  to  and  continued  on  an  intersecting 
street.  As  the  car  on  which  appellee  was  riding  started 
on  the  curve,  it  left  the  tracks. 

The  negligence  charged  in  the  declaration  was  that 
defendant  ''so  carelessly  and  negligently  managed, 
operated  and  ran''  the  car  on  which  plaintiff  was  rid- 
ing, that  it  jumped,  ran  and  left  the  tracks,  and  there- 
by the  plaintiff  was  thrown,  etc.,  and  injured.  There 
was  no  allegation  or  proof  of  negligence  resulting 
from  any  defective  condition  of  the  car  or  tracks. 

The  negligence  relied  upon,  and  which  the  evidence 
tended  to  establish,  was  the  running  of  the  car  at  too 
great  speed  while  taking  the  curve.  The  accident 
occurred  on  a  dark  night  at  a  place  where  there  were 
no  street  lights,  and  there  was  evidence  tending  to 
show  that  the  motorman  did  not  know  that  he  had 
reached  the  curve,  and  for  that  reason  probably  had 
failed  to  regulate  properly  the  speed  of  the  car  while 
taking  it.  Whether,  therefore,  the  car  was  negligently 
driven  at  too  great  speed  in  taking  the  curve  was  the 
real  question  and  ultimate  fact  the  jury  had  to  de- 
termine. 

But  one  of  plaintiff's  witnesses  was  permitted  to 
testify  over  objection  that  he  had  previously  observed 
two  other  cars  leave  the  rails  at  the  same  curve  under 
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similar  conditions  as  to  tracks,  cars,  speed  and  time. 
That  evidence  of  other  accidents,  occurring  from  the 
same  cause,  may  be  competent  has  been  held  in  this 
and  other  states.  City  of  Bloomington  v.  Legg,  151 
ni.  9,  and  cases  there  cited.  But  in  most  of  the  cases 
in  which  the  question  has  arisen,  the  action  was  against 
a  municipality  and  involved  the  element  of  notice ;  and 
all  that  we  have  examined  involved  a  dangerous  phys- 
ical defect  of  which  such  prior  accidents  served  to  give 
notice.  It  was  said  in  Mobile  &  0.  R.  Co.  v.  Vallowe, 
214  111.  124,  that  the  legitimate  purpose  of  such  evi- 
dence is  to  give  notice.  But  here  no  question  of  notice 
was  in  issue.  The  primary  instrument  or  agency  caus- 
ing the  accident  in  question  was  not  a  physical  one 
nor  claimed  to  be  such,  but  the  failure  of  the  motor- 
man  to  exercise  due  care  in  regulating  the  speed  of 
the  car  while  taking  the  curve.  Where  an  accident 
depends  not  on  a  physical  defect,  like  careless  or  neg- 
Ugent  construction  of  which  previous  accidents  from 
the  same  cause  would  serve  to  give  notice,  but  on 
the  failure  of  a  particular  individual  to  exercise 
due  care,  of  which  no  one  in  the  nature  of  things 
can  have  notice,  especially  from  the  conduct  of  an- 
other individual  on  another  occasion,  it  is  manifest 
that  the  theory  of  notice  has  no  application.  Even 
though  the  prior  accidents  resulted  from  careless 
driving  of  other  motbrmen,  yet  they  had  no  tendency 
to  show  that  the  motorman  who  drove  the  car  in  ques- 
tion was  negligent. 

But  it  is  urged  that  in  a  former  trial  of  this  case 
defendant's  negligence  was  conceded.  Even  were  that 
80,  we  are  limited  to  the  consideration  of  the  present 
record  which  shows  it  was  put  in  issue  by  the  plead- 
ings and  not  conceded  at  the  trial. 

But  the  effect  of  such  testimony  was  not  limited  to 
the  question  of  negligence.  If  it  were,  we  might  deem 
it  harmless  in  view  of  the  fact  that  the  record  dis- 
closes no  other  cause  of  the  accident.  But  it  was 
otherwise  prejudicial.     Evidence  of  what  purported 
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to  be  repeated  negligence  at  the  same  place,  was  cal- 
culated to  create  prejudice  and  induce  the  jury  to  give 
punitive  damages.  They  were  not  instructed  as  to  its 
probative  value  or  application,  and  it  is  not  at  all  im- 
probable, as  contended,  that  it  produced  such  effect. 
Their  verdict  was  for  $5,000  in  a  case  in  which  there 
was  not  only  a  serious  conflict  as  to  the  extent  and 
cause  of  plaintiff's  injuries,  but  evidence  tending  to 
show  that  they  were  equally  attributable  to  prior  oper- 
ations and  other  accidents  experienced  by  her.  If,  as 
we  think,  the  evidence  had  a  tendency  to  affect  the 
judgment  of  the  jury  as  to  the  amount  of  damages 
to  be  assessed,  it  was  error  to  admit  it  and  it  cannot 
be  cured  by  requiring  a  remittitur.  Lauth  v.  Chicago 
Union  Traction  Co.,  244  111.  244.  The  judgment  will, 
therefore,  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


A.  C.  Badger  Adyertising  Company,  Defendant  in  Er- 
ror, T.  United  States  Music  Company^  Plaintiff  in 
Error. 

Oen.  No.  18,108. 

1.  Contracts — consideration.  An  agreement  to  cancel  a  con- 
tract upon  the  payment  in  the  future  of  an  amount  already  due,  is 
without  consideration. 

2.  Appeals  and  ebbobs — when  proper  to  direct  a  verdict.  In  an 
action  for  the  amount  due  on  a  contract,  where  the  evidence  pro- 
duced would  not  warrant  the  Jury  in  finding  the  contract  was  can- 
celed as  claimed  by  defendant,  it  is  proper  to  direct  a  verdict  for 
plaintifT. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.     Affirmed.     Opinion  filed  May  9,  1913. 
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Adams,  Bobb  &  Adams,  for  plaintiff  in  error;  G.  L. 
Wire,  of  counsel. 

Jabrell  &  McNeil,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  below,  defendant  in  error  here,  had  judg- 
ment in  the  trial  court  on  a  directed  verdict  against 
the  defendant  below,  plaintiff  in  error  here,  for  $112.- 
50,  for  an  amount  due  on  a  certain  advertising  con- 
tract. 

The  main  controversy  on  the  trial  relates  to  the 
question  whether  the  contract  was  abrogated  in 
December,  1910,  by  an  agreement  of  the  parties.  The 
testimony  offered  by  the  defendant  bearing  upon 
this  issue  was  that  of  Friestedt  who  testified  to  an 
interview  with  A.  C.  Badger,  representing  the  plain- 
tiff company,  on  December  19,  1910,  in  which  Badger 
asked  for  a  payment  of  the  October  account  under 
the  contract,  which  was  delinquent.  The  witness 
stated  that  he  told  Badger  that  he  would  give  him 
a  check  for  the  account,  but  before  giving  him  a 
check,  he  wanted  to  know  what  the  situation  was 
with  regard  to  the  space  on  the  American  Music  Hall 
curtain;  that  he  wanted  to  terminate  and  cancel  the 
agreement;  that  Badger  said  he  would  make  out  a 
bill  to  December  24th,  which  was  in  advance,  and, 
upon  receipt  of  the  check  for  that  amount,  would 
cancel  the  contract,  and  that  the  witness  agreed  to 
that  arrangement.  The  testimony  of  the  witness  is 
denied  by  Badger.  The  evidence  shows  that  the  plain- 
tiff rendered  a  statement  dated  December  20, 1910,  and 
there  was  offered  in  evidence  a  check  of  the  defend- 
ant dated  December  31,  which  the  witness  says  was 
sent  in  payment  of  the  invoice.  It  appears  from 
the  endorsements  on  the  check  that  it  was  paid  on 
January  6,  1911.  There  is  no  controversy  in  the 
evidence  but  that  the  amount  was  due  in  advance 
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according  to  the  contract  on  the  first  day  of  Decem- 
ber.   It  was  not  therefore  an  advance  payment. 

There  is  also  evidence  showing  correspondence 
between  the  parties  relating  to  the  desire  of  the 
defendant  to  cancel  the  contract,  and  the  evidence 
shows  that  a  telephone  conversation  was  had  be- 
tween the  parties  subsequent  to  the  delivery  of  the 
check. 

Upon  a  review  of  all  the  evidence  bearing  upon 
the  question  of  the  cancellation  of  the  contract,  we 
are  of  the  opinion  that  there  was  no  agreement  shown 
by  which  the  contract  was  canceled.  The  agree- 
ment testified  to  by  Friestedt  for  the  cancellation 
of  the  agreement  in  the  future  upon  the  payment  of 
$50  before  a  certain  date  was  of  no  legal  effect  for 
the  reason  that  there  was  no  consideration  for  the 
cancellation  of  the  agreement  in  the  future.  The 
money  promised  to  be  paid  was  already  due  and 
owing.  There  is  no  question  but  that  the  parties 
had  the  right  by  mutual  agreement  to  terminate  the 
existing  executory  contract  between  them.  But  this 
was  not  done.  The  alleged  agreement  was  to  pay  a 
sum  of  money  iii  the  future,  which  was  already  due, 
on  the  one  hand  and  to  cancel  the  contract  on  the 
other;  but  this  agreement  was  not  performed. 

The  jury  would  not  have  been  warranted  in  find- 
ing that  the  contract  was  canceled  at  any  time  upon 
the  evidence  produced.  The  court,  therefore,  did  not 
err  in  directing  a  verdict  for  the  plaintiff.  Offutt 
V.  World's  Columbian  Exposition,  175  111.  472. 

The  judgment  is  supported  by  the  evidence  and 
is  affirmed. 

Affirmed. 
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Ernst  Behnke,  Plaintiff  in   Error,  y.   Turn  Yerein 

Einigkeit,  Defendant  in  Error. 

Gen.  No.  18,159. 

L  BftjNiciPAL  CouBT — Statement  of  facta.  A  statement  of  facts 
is  presented  within  the  time  required  by  section  23  of  the  Munici- 
pal Court  Act  where  final  Judgment  is  entered  November  11,  the 
statement  is  presented  for  approval  December  9,  and  in  the  fol- 
lowing March  the  court  on  motion  orders  the  statement  filed  nunc 
pro  tunc  as  of  December  9. 

2.  Contracts — when  custom  as  to  vacation  for  teacher  enters 
into  contract.  Where  a  teacher  is  employed  from  year  to  year  at 
a  fixed  salary  per  month  and  it  appears  that  by  custom  the  months 
of  July  and  August  are  vacation  months  for  which  full  salary 
is  paid  without  any  attempt  to  control  the  time  of  the  teacher, 
such  custom  becomes  a  part  of  the  contract. 

3.  CoNTBACTS — when  teacher  entitled  to  salary  during  vacation 
months.  Where  a  teacher  was  employed  from  year  to  year  at  a 
Hied  salary  per  month  under  a  contract  whereby  by  custom  July 
and  August  were  vacation  months  during  which  he  might  use  his 
time  as  he  saw  fit,  and  his  employer  accepted  his  resignation 
tendered  to  take  effect  September  1,  he  is  entitled  to  his  salary 
for  July  and  August,  when  he  performed  all  the  services  required 
from  the  time  of  the  tender  to  September  1,  though  he  was  em- 
ployed by  a  third  person  during  July  and  August. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbeeman  K. 
Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  and  judgment  here.  Opinion 
fQed  May  9,  1913. 

Leopold  Saltiel  and  Meyeb  Eossen,  for  plaintiff  in 
error. 

Eost  &  Smith,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
I  the  court. 

)  An  action  of  the  fourth  class  was  commenced  in 

'  tlie  Municipal  Court  of  Chicago  by  Ernst  Behnke, 

plaintiff  in  error,  hereinafter  called  plaintiff,  against 
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the  Turn  Verein  Einigkeit,  defendant  in  error,  here- 
inafter called  defendant,  to  recover  the  sum  of  $170 
for  salary  due  him  as  teacher  of  physical  culture 
during  the  months  of  July  and  August,  1911.  On  the 
trial  before  the  court  without  a  jury,  the  court  found 
for  the  defendant  and  judgment  was  entered  on  the 
finding. 

It  is  urged  by  the  defendant  that  the  plaintiflF 
has  no  standing  in  this  court  for  the  reason  that 
the  statement  of  facts  with  the  questions  of  law  in- 
volved was  not  filed  and  approved  within  the  statu- 
tory period  for  filing  and  signing  same. 

The  abstract  of  record  shows  that  final  judgment 
against  plaintiff  was  entered  November  11,  1911,  and 
that  the  statement  of  facts  was  presented  to  the  judge 
for  approval  December  9,  1911,  and  that  subsequently, 
on  the  fifth  day  of  March,  1912,  on  motion  for  ap- 
proval of  statement  of  facts  presented,  the  court  sus- 
tained the  motion  and  ordered  that  the  statement  of 
facts  be  filed  nunc  pro  tunc  as  of  the  ninth  day  of  De- 
cember, 1911.  In  our  opinion  the  statement  of  facts 
was  presented  within  the  time  allowed  by  law,  and  the 
cause  is  properly  before  this  court  for  review  upon  its 
merits. 

The  evidence  shows  that  in  August,  1903,  plaintiff 
was  employed  as  a  teacher  of  physical  culture  by 
the  defendant,  a  corporation  not  for  pecuniary  profit. 
The  only  written  evidence  of  the  employment  was 
a  part  of  the  minutes  of  the  defendant  society,  which 
reads  as  follows : 

**  There  were  numerous  motions  in  regard  to  hiring 
a  turning  teacher  and  lastly  a  motion  was  made  and 
carried  that  Teacher  Behnke  be  appointed  for  one 
year,  with  the  privilege  of  three  months'  trial,  and 
should  he  not  be  satisfactory  to  this  Society  during 
the  trial  period,  the  Society  has  the  privilege  to  dis- 
charge him." 

From  that  date,  August,  1903,  the  plaintiff  con- 
tinued in  the  services  of  the  defendant  as  teacher 
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until  April,  1911,  when  he  tendered  his  resignation 
to  the  defendant  to  take  effect  September  1st  of  that 
year.  His  resignation  as  tendered  was  accepted.  The 
school  year  of  the  defendant  was  divided  into  two 
tenns, — the  first  term  covering  the  months  of  Sep- 
tember, October,  November,  December  and  January, 
the  second  term,  February,  March,  April,  May  and 
June.  The  evidence  fairly  shows  that  the  months 
of  July  and  August  of  each  year  were  vacation  months 
during  which  time  the  training  teacher  gave  no  in- 
struction and  had  no  duties  to  perform.  The  classes 
were  closed  about  the  26th  day  of  June,  1911.  After 
that  date,  plaintiff  was  not  called  upon  during  his 
employment  for  instruction,  and  during  July  and 
August  in  each  year  he  was  at  liberty  to  occupy  his 
time  as  he  chose. 

On  June  26,  1911,  the  plaintiff  was  employed  by 
the  West  Park  Board  as  a  gymnastic  instructor  and 
received  salary  from  the  Board  commencing  on  that 
date.  The  defendant  refused  to  pay  the  plaintiff  for 
the  months  of  July  and  August  upon  the  ground  that 
he  performed  no  work  for  the  defendant  during  those 
months,  and  that  he  was  in  the  employ  of  the  West 
Park  Board  and  received  a  salary  from  that  Board. 
The  sole  question  in  the  case  is  thus  presented  as  to 
whether  plaintiff  is  entitled  to  his  salary  for  the 
months  of  July  and  August,  1911. 

It  is  clear,  in  our  opinion,  from  the  evidence  that 
the  months  of  July  and  August  in  each  year  were 
vacation  months,  and  that  the  custom  existing  in 
relation  thereto  entered  into  and  became  part  of  the 
contract  between  the  parties.  Under  this  custom,  the 
defendant  paid  the  full  salary  during  the  actual  va- 
cations in  July  and  August  of  each  year  without  any 
attempt  to  control  the  time  of  the  plaintiff  or  in  any 
way  interfere  with  or  restrict  him  during  the  vaca- 
tion periods.  The  inference  under  the  evidence  is 
dear  that  he  was  at  liberty  to  employ  his  vacation 

TOL.  CUCXZ  21 


322  Appellate  Courts  of  Illinois. 

* 

Pauler  v.  Pauler,  180  111.  App.  322. 

time  as  he  saw  fit,  and  he  might  be  otherwise  em- 
ployed during  his  vacations ;  hence,  his  employment  by 
the  West  Park  Board  and  his  performance  of  duties 
as  physical  instructor  there  during  July  and  August, 
1911,  were  not  in  violation  of  his  contract  with  the 
defendant.  University  of  Illinois  v.  Bruner,  175 
111.  307.  The  defendant,  under  the  contract,  could 
not  require  of  the  plaintiff  service  during  the  vaca- 
tion period.  The  defendant  recognized  the  employ- 
ment of  the  plaintiff  during  the  months  in  question  by 
accepting  his  resignation  to  take  effect  September 
1st.  The  employment  was  from  year  to  year.  His 
salary  as  teacher  was  at  the  rate  of  $85  per  month 
at  the  time  his  resignation  was  tendered  and  accepted. 
In  our  opinion  the  tender  of  the  resignation  and  its 
acceptance  was  an  admission  of  the  continuance  of  the 
employment  until  September  1st,  and  the  proof  shows 
that  he  performed  aU  the  services  required  of  him 
from  the  time  the  resignation  was  tendered  until  Sep- 
tember 1st.  He  is  therefore  entitled  to  his  salary  for 
the  months  of  July  and  August,  amounting  to  $170. 

The  judgment  of  the  court  below  was  erroneous 
and  is  reversed  with  a  finding  of  fact,  and  judg- 
ment will  be  entered  here  for  $170. 

Reversed  and  judgment  here. 


Hargaretha  Pauler^  Appellee,  y.  Franz  Pauler,  Ap- 
pellant. 

Oen.  No.  18,171. 

DrvoECE — cruelty.  Evidence  In  proceedings  for  a  divorce,  yteld  to 
sustain  the  allegations  of  extreme  and  repeated  cruelty  and  the 
findings  of  the  decree  granting  a  divorce. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adklok 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.    Affirmed.    Opinion  filed  May  9,  1913. 
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Caswell  &  Healy,  for  appellant. 

John  Lace,  for  appellee ;  Ode  L.  Eankin,  of  counsel. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  appeal  is  prosecuted  from  a  decree  granting 
appellee  a  divorce  from  appellant  for  extreme  and 
repeated  cruelty.  The  main  contention  of  appellant 
is  that  the  evidence  does  not  sustain  the  aveiinents 
of  the  bill.  Upon  an  examination  of  the  evidence  we 
are  of  the  opinion  that  the  evidence  sustains  the 
bill  and  the  findings  of  the  decree.  No  useful  pur- 
pose would  be  subserved  by  restating  the  evidence 
on  the  charges  of  cruelty  contained  in  the  bill  and 
we,  therefore,  omit  any  detailed  discussion  of  it. 

The  evidence  does  not  show  condonation  of  the  acts 
of  physical  cruelty  constituting  the  body  of  the  charge. 
Sh4rp  V.  Sharp,  116  111.  509. 

The  decree  is  aflSrmed. 

Affirmed. 


Gustaye  Horn,  Defendant  In  Error,  v.  Hichael  Zim- 
mer,  Sheriflf,  Plaintiff  In  Error. 

Gen.  No.  18,187. 

^*  Rkplevin — when  cannot  6e  maintained.  Plaintiff  cannot  maln- 
^^Q  a  replevin  action  for  certain  saloon  property  where  it  appears 
^*t  the  property  belonged  to  his  brother  for  whom  he  was  man- 
*^ng  the  saloon. 

2-  Replevin — when  admission  of  evidence  as  to  damages  for  the 
^<iking  and  holding  of  property  under  execution  is  error.  Where 
Plaintiff  cannot  maintain  a  replevin  action  instituted  against  a 
sneriif  for  certain  property  taken  under  an  execution,  he  has  no 
claim  for  damages  for  the  taking  and  holding  of  the  property  under 
"*e  execution  and  the  admission  of  evidence  as  to  damages  is  error. 
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Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Chabu:s  E. 
Jennings,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  with  finding  of  fact  Opinion 
filed  May  9,  1913. 

Thomas  J.  Young,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

This  writ  of  error  brings  before  this  oonrt  for 
review  a  judgment  in  a  replevin  suit  in  favor  of  the 
plaintiff  below,  defendant  in  error,  Gustave  Horn, 
against  plaintiff  in  error  as  sheriff,  who  had  levied 
an  execution  issued  in  a  certain  suit  of  Fortune  Bros. 
Brewing  Company  v.  Adam  Maurer  and  Eliza  Maurer 
on  certain  saloon  property. 

The  plaintiff's  evidence  did  not  show  or  tend  to 
show  that  the  plaintiff  had  any  right,  title,  special 
property,  interest,  or  right  of  possession  in  the  prop- 
ertv  levied  on,  and  the  trial  court  should  have  sus- 
tained  the  defendant's  motion  to  dismiss  at  the  close 
of  plaintiff's  case.  The  plaintiff's  testimony  shows 
that  the  property  belonged  to  his  brother  William 
Horn,  and  that  the  plaintiff  was  managing  the  saloon 
as  agent  for  him.  The  plaintiff  therefore  had  no 
right  to  institute  and  maintain  the  action  of  replevin. 
Pease  v.  Ditto,  185  111.  317,  189  111.  456;  Cobbey  on 
Keplevin  (2nd)  Sec.  150.  This  being  so  the  plain- 
tiff had  no  right  or  claim  for  damages  against  plain- 
tiff in  error  for  taking  and  holding  the  property  un- 
der the  execution,  and  the  admission  of  evidence  as 
to  damages  was  erroneous. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed  tvith  finding  of  fact. 
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Samuel  B.  Kahn^  Defendant  in  Error,  y.  Fred  E.  Mc« 

Cready^  Plaintiff  in  Error. 

Gen.  No.  18,330. 

1.  Pbincipai.  and  agent — actions  for  compensation.  In  an  action 
by  a  salesman  for  commissions,  when  it  is  undisputed  that  he  took 
orders  and  that  the  memoranda  thereof  were  delivered  to  defend- 
ant, the  burden  of  proving  non-delivery  of  the  goods  and  the  irre- 
sponsibility of  the  customers  is  on  the  pVincipal. 

2.  Evidence — presumptions.  In  an  action  by  a  salesman  for 
commissions,  it  will  be  presumed  that  a  customer  secured  by  such 
salesman  is  responsible,  in  the  absence  of  evidence  to  the  con- 
trary. 

3.  Pbincipal  and  agent — when  salesman  entitled  to  commis- 
sions. Where  plaintiff,  a  salesman  for  defendant,  who  is  not  a 
manufacturer,  is  by  agreement  entitled  to  commissions  on  deliv- 
ery of  the  goods,  he  is  entitled  to  his  commissions  when  he  has 
procured  customers  ready  and  willing  to  purchase  on  the  terms 
fixed  by  defendant  and  the  refusal  or  inability  of  defendant  to 
complete  the  contract  does  not  affect  plaintiff's  right. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
ooHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.    Affirmed.    Opinion  filed  May  9,  1913. 

Geobos  E.  Habbaugh,  for  plaintiff  in  error. 

B.  M.  Shappneb,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  eonrt. 

Samnel  B.  Kahn,  defendant  in  error,  hereinafter 
called  the  plaintiff,  recovered  a  judgment  against 
Fred  E.  McCready,  plaintiff  in  error,  hereinafter 
called  the  defendant,  in  the  Municipal  Court  of  Chi- 
cago for  $244.24  for  commissions  on  sales  of  furniture 
on  account  of  the  latter  by  the  former. 

The  questions  involved  in  this  case  are  questions 
of  fact.  The  evidence  shows  that  the  defendant  was 
in  the  commission  furniture  business  and  employed 
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the  plaintiff  to  sell,  on  commission,  lines  carried  by 
the  defendant.  The  plaintiff  was  entitled  to  receive 
commissions  when  goods  were  delivered.  The  defend- 
ant was  not  a  manufacturer.  The  orders  taken  for 
furniture  by  the  plaintiff  were  delivered  to  defendant 
during  December,  1910,  and  January,  February, 
March  and  April,  1911,  and  memoranda  were  made  of 
such  orders  by  the  plaintiff  at  the  time  they  were 
received.  These  original  memoranda  were  offered 
and  received  in  evidence.  The  record  shows  in  de- 
tail the  amount  of  sales  of  the  various  kinds  of  fur- 
niture and  the  amounts  due  thereon  according  to 
the  contract  for  commissions.  No  definite  or  sub- 
stantial defense  was  offered  to  the  claim  of  the  plain- 
tiff. The  defendant  testified  that  he  could  not  say 
whether  or  not  the  items  mentioned  in  plaintiff's 
memoranda  had  been  delivered.  He  claimed  that 
in  August,  1911,  an  agreement  to  settle  was  made 
for  the  sum  of  $71.27,  as  due  from  the  defendant 
to  the  plaintiff,  but  that  the  plaintiff  thereafter  re- 
pudiated the  agreement.  He  further  testified  that 
he  had  no  memoranda  with  him  in  court  to  show 
the  delivery  or  non-delivery  of  the  goods;  that  he 
had  no  list  of  the  orders  in  plaintiff's  memoranda 
which  had  not  been  delivered.  He  offered  in  evidence 
orders  taken  by  the  plaintiff  for  furniture  known  as 
**Lee  line,"  which  the  defendant  swore  he  could  not 
deliver  because  he  had  not  the  goods.  He  also  testi- 
fied that  he  had  knowledge  of  the  non-delivery  of 
three  items  only  in  plaintiff's  memoranda,  conunis- 
sions  on  which  amounted  to  $18.08,  and  which  sum 
the  court  deducted  from  plaintiff's  claim. 

The  evidence  of  the  plaintiff  was  to  the  effect  that 
the  reason  that  no  deliveries  of  the  **Lee  line"  orders 
were  made  was  because  the  defendant  could  not  make 
deliveries,  and  that  he  never  had  a  settlement  with 
the  defendant  and  did  not  check  up  the  amounts  with 
him  at  any  time.  This  is  the  substance*  of  the  evi- 
dence offered  on  both  sides  of  the  case  on  the  trial. 
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In  our  opinion  the  evidence  sustains  the  judgment 
rendered  by  the  trial  court.  There  was  no  dispute 
as  to  the  taking  of  the  orders  and  delivery  of  the 
memoranda  thereof  to  the  defendant.  The  burden 
of  showing  non-delivery,  the  irresponsibility  of  cus- 
tomers, etc.,  is  on  the  principal,  and  the  burden  is 
not  on  the  broker  to  establish  the  responsibility  in 
the  first  instance.  No  evidence  on  this  point  was  of- 
fered by  either  side.  In  the  absence  of  evidence  to 
the  contrary,  the  customer  will  be  presumed  to  be  re- 
sponsible. 4  Amer.  &  Eng.  Ency.  of  Law,  975.  In 
our  opinion  the  plaintiff  was  entitled  to  his  commis- 
sion upon  negotiation  of  the  sale  of  the  property  when 
he  had  procured  a  customer  ready  and  willing  to  pur- 
chase the  property  on  the  terms  fixed  by  the  prin- 
cipal, and  that  the  refusal  or  inability  of  the  defend- 
ant in  this  case,  to  complete  the  contract  does  not 
affect  the  right  of  the  plaintiff  to  his  commission. 

The  judgment  is  afl5rmed. 

Affirmed. 


Waters-Clark  Lumber  Company,  Defendant  in  Error, 
T.  Grus  Lumber  Company,  Plaintiff  in  Error. 

Gen.  No.  18,254. 

1.  Sales — switching  charges.  In  an  action  to  recover  a  balance 
due  for  lumber,  where  defendant  telephoned  the  order  to  plaln- 
tilTs  agent  who  made  out  an  order  in  which  he  specified  the 
lumber  was  to  be  shipped  at  regular  terms,  defendant  is  entitled 
to  a  set-off  for  switching  charges  where  the  evidence  shows  It  was 
customary  in  previous  dealings  for  plaintiff  to  deliver  the  material. 

2.  Sales — storage  charges  pending  settlement  of  controversy. 
Where  defendant  has  purchased  lumber  from  plaintiff,  and  a  dis- 
pute arises,  defendant  who  keeps  the  lumber  pending  the  contro- 
versy is  not  entitled  to  set-off  storage  charges. 

3/  Sales — handling  lumber  for  inspection.  Where  defendant 
baa  purchased  lumber  from  plaintiff,  and  a  dispute  arises  as  to 
whether  it  conforms  to  the  grade  ordered,  defendant  is  not  en- 
titled to  a  setoff  for  handling  the  lumber  when  it  is  inspected. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  E. 
Jennings,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  with  judgment  on  appeal. 
Opinion  filed  May  9,  1913. 

Louis  W.  Mack,  for  plaintiff  in  error. 
Albert  H.  Fby,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  Waters-Clark  Lumber  Company,  a  corpora- 
tion, defendant  in  error,  brought  suit  against  the 
Grus  Lumber  Company  to  recover  a  balance  of  a 
bill  for  lumber  sold  in  January,  1911,  to  the  Grus 
Lumber  Company.  The  defendant  in  error  filed  its 
statement  of  clahn,  showing  a  balance  due  it  from 
the  Grus  Lumber  Company  of  $70.23,  after  deducting 
all  just  credits.  The  plaintiff  in  error  filed  its  affida- 
vit of  merits,  admitting  the  indebtedness,  and  filed  a 
set-off  against  the  claim  as  follows:  For  switching 
charges,  $13.75 ;  for  storage  charges,  $10 ;  for  labor  in 
handling  the  lumber,  $5,  amounting  in  all  to  $28.75. 
The  case  was  tried  before  the  court  without  a  jury 
and  there  was  a  finding  and  judgment  in  favor  of  tHe 
plaintiff  for  $70.23. 

On  the  trial  no  question  was  raised  about  the  lum- 
ber, nor  was  there  any  question  about  the  prices.  The 
entire  controversy  turned  upon  the  set-off  claimed  by 
the  defendant,  plaintiff  in  error. 

The  order  for  the  lumber  was  telephoned  to  the 
agent  of  the  Waters-Clark  Lumber  Company  in  Chi- 
cago. The  agent  made  out  an  order  to  the  Waters- 
Clark  Lumber  Company  dated  February  15,  1911,  in 
which  he  specified  that  the  lumbor  was  to  be  shipped 
to  the  Grus  Lumber  Company,  Edgewater,  Illinois,  at 
regular  terms,  care  of  C.  M.  &  St.  P.  Ky.  Co.  It  ap- 
pears that  the  yards  of  the  Grus  Lumber  Company 
are  on  a  public  switch-track  of  the  C.  M.  &  St.  P.  By. 
Co.  at  its  station  called  Edgewater,  which  is  in  the 
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northern  part  of  the  city  of  Chicago.  The  lumber 
came  into  Chicago  on  the  Chicago  &  Northwestern 
Eailway,  and  was  switched  to  Edgewater  by  the  C.  M. 
&  St.  P.  Ey.  Co.  The  switching  charges  were  $13.75, 
which  the  defendant,  plaintiff  in  error,  paid.  This  is 
one  of  the  items  of  set-off,  and  the  question  is  whether 
the  plaintiff  in  error  or  the  defendant  in  error  should 
pay  this  charge.  The  order  specifies  Edgewater  as 
the  point  of  shipment.  The  custom  during  previous 
dealings  between  the  same  parties  was  to  deliver  the 
material  to  the  plaintiff  in  error  at  Edgewater.  In 
our  opinion,  the  defendant  in  error  should  pay  this 
charge. 

There  was  a  controversy  over  the  quality  of  the 
lumber  when  it  arrived  at  plaintiff  in  error's  yard  in 
Edgewater.  It  was  found  that  a  part  of  the  lumber 
did  not  meet  the  requirements  of  the  order.  Pending 
the  settlement  of  this  controversy,  the  lumber  re- 
mained in  plaintiff  in  error's  yard  about  three 
months.  This  is  the  basis  of  the  storage  charge  of 
$10.  There  is  evidence  in  the  record  that  it  was 
customary,  where  there  was  a  dispute  with  reference 
to  lumber  among  lumbermen,  that  the  settlement  ar- 
rived at  would  be  considered  a  complete  settlement, 
and  that  no  charges  for  storage  and  other  expense 
should  be  added.  In  our  opinion,  the  plaintiff  in  error 
is  not  entitled  to  an  allowance  for  this  charge.  We 
are  of  the  opinion  that  the  charge  of  $5  for  handling 
the  lumber  at  the  time  that  an  inspector  visited  the 
yard  of  the  plaintiff  in  error  to  inspect  the  lumber  and 
determine  whether  it  conformed  to  the  grade  of  lum- 
ber ordered,  should  not  be  allowed  to  the  plaintiff  in 
error  upon  the  evidence  in  the  case. 

The  judgment  is,  therefore,  reversed  and  judgment 
will  be  entered  here  for  $56.48  in  favor  of  the  Waters- 
Clark  Lumber  Company,  defendant  in  error,  and 
against  the  Grus  Lumber  Company,  plaintiff  in  error, 
upon  a  finding  of  fact,  each  party  to  pay  its  own  costs. 

Reversed  and  judgment  here. 


1 

I 
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Julius  Barnes  and  Julius  Barnes,  Jr.,  Trading  as 
Julius  Barnes  &  Co.,  Defendants  in  Error,  t.  In- 
dependent Peerless  Pattern  Company,  Plaintiff  In 
Error. 

Gen.  No.  18,271. 

1.  Contracts — construction.  An  ambiguity  or  uncertainty  in 
the  meaning  of  the  terms  of  a  contract  is  construed  against  the 
party  employing  them. 

2.  Contracts — providing  for  return  of  patterns.  In  an  action 
to  recover  the  surrender  value  of  certain  patterns,  returned  by 
plaintiff  to  the  defendant,  a  provision  in  the  contract  providing 
that  defendant  should  pay  for  all  patterns  "returned  in  good  sal- 
able condition"  will  be  held  to  apply  to  the  external  physical  con- 
dition of  the  patterns  and  not  to  include  only  patterns  retained 
by  defendant  in  its  semi-annual  list  as  live  patterns. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  P. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.    Affirmed.    Opinion  filed  May  9,  1913. 

CoLSON  &  Johnson,  for  plaintiflf  in  error. 
BowEBSOCK  &  Stilwell,  for  defendants  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

An  action  was  brought  by  defendants  in  error,  here- 
inafter called  plaintiffs,  against  the  plaintiff  in  error, 
hereinafter  called  defendant,  to  recover  the  surrender 
value  of  certain  patterns  that  were  returned  to  the 
defendant  by  the  plaintiffs  under  and  by  virtue  of  a 
written  contract  entered  into  between  the  parties 
April  1,  1907.  Judgment  was  rendered  for  $103.03 
for  the  plaintiffs. 

By  the  contract  the  defendant  agreed,  among  other 
things,  to  supply  the  plaintiffs  with  Peerless  patterns 
at  half  their  retail  prices,  and  Peerless  fashion  guides 
and  catalogues  at  certain  prices  set  forth  in  the  con- 
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tract.  The  defendant,  by  the  contract,  further  agreed 
to  receive  from  the  plaintiffs  in  the  months  of  Jan- 
uary or  February  and  in  July  or  August  any  patterns 
purchased  under  the  agreement  which  were  discarded 
and  recalled  by  the  defendant  in  exchange  at  even 
rates  for  other  patterns  to  be  shipped  thereafter. 
The  plaintiffs,  on  their  part,  agreed  to  purchase  from 
the  defendant  and  keep  on  hand  a  stock  of  Peerless 
patterns  amounting  to  $300  at  the  above  quoted 
wholesale  prices,  and  agreed  further  that  a  balance 
of  $150,  part  of  the  purchase  price  of  the  patterns, 
should  stand  unpaid  on  the  books  of  the  defendant 
to  bear  interest  at  the  rate  of  3  per  cent,  per  annum, 
and  to  become  due  and  payable  at  the  termination 
of  the  agreement.  The  plaintiffs  further  agreed  to 
return  any  patterns  discarded  for  exchange  direct 
to  the  general  office  of  the  defendant  in  New  York. 
The  concluding  paragraph  of  the  contract  was  as 
follows : 

''Both  parties  agree  that  there  are  no  verbal  under- 
standings to  conflict  with  the  terms  of  this  agreement 
and  that  it  shall  remain  in  operation  for  a  term  of 
three  years  from  date  of  first  shipment  hereunder  and 
from  term  to  term  thereafter,  unless  either  party  shall 
give  notice  to  cancel,  in  writing,  within  thirty  days 
after  the  expiration  of  any  term.  If  such  notice  is 
given  it  is  further  mutually  agreed  that  the  business 
shall  continue  in  full  operation  for  three  months  there- 
after and  that  the  merchant  shall  then  return  to  the 
manufacturer  in  New  York  City,  all  patterns  on  hand, 
supplied  under  this  agreement  and,  all  obligations 
hereunder  having  been  complied  with  by  the  merchant, 
the  manufacturer  shall  pay  within  thirty  days  after 
delivery,  for  all  patterns  in  good  salable  condition 
ninety  per  cent,  of  the  wholesale  price  charged  for 
same. ' ' 

Plaintiffs  set  forth  in  their  statement  of  claim  that 
they  returned  at  the  termination  of  the  contract  5,303 
patterns  for  which  they  claimed  credit  under  the  con- 
tract, after  allowing  proper  credit  to  defendant  for 
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the  standing  credit  of  $150  and  all  other  counter- 
claims, the  sum  of  $103.03.  The  defense  as  set  forth 
by  the  affidavit  of  merits  filed  by  the  defendant,  is 
that  according  to  the  terms  of  the  contract  plaintiffs 
were  entitled  to  be  paid  for  patterns  returned  in  good 
salable  condition;  that  plaintiffs  returned  but  2,983 
patterns  in  good  salable  condition,  and  are  indebted 
to  defendant  for  a  standing  credit  of  $150  with  interest 
at  three  per  cent.,  also  for  transportation  or  freight 
charges,  and  that  there  is  due  the  defendant  from  the 
plaintiffs  $17.68. 

The  main  controversy  in  this  case  is  based  upon  the 
construction  of  the  contract  and  particularly  of  the 
paragraph  above  quoted.  It  is  clear  from  the  aflSda- 
vits  which  were  filed  in  place  of  pleadings  that  the  only 
question  presented  to  the  court  was  the  number  of 
patterns  for  which  the  plaintiffs  were  entitled  to 
credit  under  the  terms  of  the  contract.  No  other 
defense  is  suggested  by  the  affidavit.  All  other  de- 
fenses are,  therefore,  waived.  By  the  issue  thus 
formed,  the  defense  sought  to  be  presented  is  that  the 
plaintiffs  are  not  entitled  to  credit  for  all  patterns 
returned  as  set  forth  in  the  plaintiffs'  statement  of 
claim.  It  is  contended  by  the  defendant  that  the  terms 
**good  salable  condition,"  as  used  in  the  contract,  in- 
clude only  the  patterns  which  had  not  been  by  the 
semi-annual  discard  list  published  by  the  defendant, 
marked  as  discarded  patterns;  in  other  words,  that 
**good  salable  condition,''  as  used  in  the  contract, 
includes  only  the  patterns  which  have  been  retained 
by  the  defendant  upon  its  semi-annual  list  as  live 
patterns. 

The  evidence  shows  that  it  was  the  custom  of  the 
Pattern  Company  to  issue  an  inventory  book  or  list  of 
patterns  made  up  by  experts  employed  by  the  com- 
pany, who  decided  which  patterns  would  not  likely 
find  a  ready  sale  owing  to  change  of  style  or  for  other 
reasons,  and  such  patterns  were  omitted  from  the  list 
and  were  denominated  ** discarded"  or  ** recalled" 
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patterns.  These  inventories  were  sent  by  mail  to  the 
merchants  about  the  first  week  of  January  or  July 
respectively,  and  at  these  periods  the  merchants  under 
their  contracts  would  exchange  such  patterns,  if  they 
had  any  on  hand  which  were  not  contained  in  the 
printed  list,  at  even  rates  for  other  patterns  to  be 
shipped  by  the  Pattern  Company.  The  question  is 
whether  the  terms  used,  in  **good  salable  condition," 
are  to  be  limited  to  the  pattern  retained  in  the  semi- 
annual catalogues  or  whether  they  are  to  be  construed 
as  referring  to  the  external  physical  condition  of  the 
patterns  whether  retained  in  the  catalogues  or  were 
discarded  patterns. 

The  contract  is  the  standard  form  of  contract  pre- 
pared by  the  defendant,  and  is  the  one  used  by  it  and 
all  its  customers.  It  is  printed  by  the  defendant  and 
sent  out  to  its  agents  to  be  used  by  them.  Hence  the 
words  employed  in  the  contract  have  been  selected  by 
the  defendant  and  have  not  been  chosen  by  the  plain- 
tiffs, and  if  there  is  any  ambiguity  or  uncertainty  in 
the  meaning  of  the  terms  employed,  under  the  law  the 
contract  must  be  construed  against  the  party  employ- 
ing them.  But  we  think  that  it  is  unnecessary  to  refer 
to  that  principle  of  construction  in  this  case,  for  the 
business  considered  and  all  the  facts  and  circumstances 
shown  in  evidence,  the  contract  must  be  construed 
as  entitling  the  plaintiffs  to  credit  for  all  patterns  re- 
turned, whether  such  patterns  are  retained  in  the  cata- 
logue list  or  whether  they  have  been  discarded  by  the 
defendant,  at  ninety  per  cent,  of  the  wholesale  price 
chaxged  for  them  by  the  defendant.  To  construe  the 
contract  otherwise  would  enable  the  defendant  to  make 
an  absolute  sale  to  plaintiffs  of  all  patterns  furnished 
the  plaintiffs  by  the  defendant  by  simply  resorting  to 
the  one-sided  action  of  marking  the  patterns  as  dis- 
carded, for  the  plaintiffs  had  no  voice  in  determining 
that  question.  That  was  not  the  intention  of  the  par- 
ties and  the  language  of  the  contract  does  not  so  ex- 
press the  agreement.    The  trial  court  was  right,  there- 
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fore,  in  allowing  credit  to  the  plaintiffs  for  the  dis- 
carded patterns  returned  by  them. 

There  is  some  controversy  in  the  testimony  as  to  the 
number  of  patterns  returned.  We  see  no  reason  for 
disturbing  the  finding  of  the  court  in  favor  of  the 
plaintiffs  as  to  the  number  of  patterns  actually  re- 
turned. The  testimony  of  the  witness  Hacker  on  be- 
half of  the  plaintiffs  shows  that  he  counted  the  pat- 
terns carefully  three  times  before  shipping  them,  and 
that  he  had  been  in  the  employment  of  the  plaintiffs 
fourteen  years.  The  testimony  of  Miss  Burnett  for 
the  defendant  is  the  only  testimony  contradicting  the 
witness  Hacker.  Miss  Burnett  had  very  little  experi- 
ence in  the  work  which  she  was  employed  to  do,  and 
we  cannot  say  that  her  count  of  the  patterns  was  more 
reliable  than  Hacker's  count. 

No  question  is  made  by  the  affidavit  as  to  the  termi- 
nation of  the  contract  or  the  right  of  plaintiffs  to 
return  the  patterns  when  they  did  return  them.  The 
judgment  of  the  court  below  is  just  and  equitable,  and 
is  affirmed. 

Affirmed. 


Jolin  Moline,  Plaintiff  in  Error,  y.  William  Christie 
and  Eleanor  Christie,  Defendants  in  Error, 

Gen.  No.  18,819. 

1.  Physicians  and  subqeons — negligence  in  treating  a  troviid. 
In  an  action  against  a  physician  for  negligence  In  treating  a  wound 
It  is  not  error  to  direct  a  verdict  for  defendant  where  there  Is 
no  expert  testimony  as  to  whether  the  infection  was  caused  by 
defendant's  failure  to  sterilize  the  instruments  or  by  the  removal 
of  the  bandage  by  third  persons  without  authority,  but  the  evi- 
dence seems  to  show  that  the  infection  developed  after  such  re- 
moval and  there  is  no  expert  testimony  as  to  the  effect  of  the 
subsequent  treatment  of  the  wound  at  a  hospital  to  which  plain- 
tiff went. 
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2.  Evidence — question  as  to  testimony  when  not  error  to  sus- 
tain objection  to  question  whether  at  former  triaJ.  In  an  action 
against  a  physician  for  negligence  in  treating  a  wound,  where  an 
expert  witness  states  that  he  answered  at  a  previous  trial  that  in  a 
case  described  in  the  question  wet  dressings  should  have  been 
used  and  that  he  still  thinks  so,  it  is  not  error  to  sustain  an  ob- 
jection to  a  question  as  to  whether  the  answer  was  true  when  made 
and  to  allow  the  statement  of  opinion  as  to  the  bandages  to  stand, 
when  the  witness  subsequently  states  that  the  question  asked  at 
the  previous  trial  was  different  and  explains  without  objection  just 
what  he  said  at  the  previous  trial  and  in  what  respects  he  agrees 
or  disagrees  with  it  and  when  there  is  nothing  to  indicate  what 
the  hypothesis  of  the  previous  question  was. 

3.  Evidence — exclusion  of  question  where  point  is  fully  covered. 
In  an  action  for  negligence  in  treating  a  wound  on  plaintiff's  finger, 
it  is  not  error  to  exclude  a  question  as  to  what  would  be  indicated 
if  the  skin  when  stretched  over  the  bone  and  stitched  was  tight, 
where  the  witness  fully  covered  the  point  in  his  testimony  and  it 
is  not  claimed  that  the  infection  complained  of  was  produced  by 
the  manner  in  which  the  skin  was  stretched. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Wiluam 
H.  MoSubelt,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  May  9, 
1913.  Rehearing  denied  and  opinion  modified  and  refiled  May  20, 
1913. 

John  C.  Kino  and  James  D.  Power,  for  plaintiff  in 
error. 

BoBEST  J.  FoLONiE,  f OF  defendants  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

On  August  25,  1903,  John  Moline,  plaintiff  in  error, 
who  was  employed  as  a  conductor  by  the  Chicago  City 
Railway  Company,  met  with  an  accident  by  which  the 
end  of  the  index  finger  of  his  right  hand  was  crushed 
between  two  pieces  of  iron  attached  to  and  the  parts 
of  a  street-car.  The  wound  was  dirty  and  ragged. 
He  immediately  went  to  the  oflSce  of  the  defendants  in 
error,  William  Christie  and  Eleanor  Christie,  who 
were  practicing  physicians  and  surgeons  for  treat- 
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ment  and  was  treated  by  them.  The  wound,  hand  and 
foreaiin,  within  less  than  a  week,  become  so  infected 
that  several  operations  had  to  be  made  for  the  purpose 
of  draining  off  pus  formed  therein  and  the  insertion 
of  drainage  tubes.  The  usefulness  of  Moline's  hand 
is  largely  impaired.  The  main  question  presented  in 
the  record  is  whether  or  not  the  court  erred  in  in- 
structing the  jury,  at  the  close  of  plaintiff's  evidence, 
to  find  the  defendants  not  guilty.  The  declaration 
charges  negligence  on  the  part  of  defendants  in  treat- 
ing the  wound,  and  the  question  presented  brings  us  to 
a  consideration  of  the  evidence  for  the  purpose  of 
determining  whether  there  is  any  evidence  tending  to 
show  a  want  of  due  care,  skill  and  diligence  on  the 
part  of  the  defendants,  and  that  the  injury  complained 
of  resulted  therefrom  which  required  the  submission 
of  the  issues  of  fact  to  the  jury. 

The  evidence  shows  that  the  plaintiff  was  injured 
while  engaged  in  shortening  the  chain  of  the  street- 
car on  which  he  was  conductor.  He  went  immediately 
to  the  office  of  the  defendants  and  explained  the  ac- 
cident to  them,  and  requested  them  to  dress  his  finger. 
They  washed  his  finger  and  cut  off  with  scissors  the 
end  of  it  which  was  hanging  by  a  particle  of  skin,  and 
nipped  off  a  part  of  the  bone.  After  washing  the 
wound,  they  stretched  the  skin  over  the  bone  and 
stitched  it  in  place.  From  the  plaintiff's  testimony 
it  appears  that  the  scissors,  nippers  and  needle  and 
what  was  used  as  a  thread  were  all  taken  from  a  case 
of  instruments  and  applied  to  plaintiff's  finger  with- 
out being  dipped  into  any  liquid ;  dry  cotton  was  then 
applied  to  the  end  of  the  finger  and  a  bandage  was 
put  over  the  cotton.  The  next  day  defendants  took 
off  the  dressing  and  put  on  another  dry  dressing.  The 
Thursday  following,  the  same  kind  of  dressing  was 
applied  after  taking  out  the  stitches  or  some  of  them. 
From  the  time  of  the  first  dressing,  the  hand  began 
to  swell,  and  on  Friday,  before  plaintiff  went  to  the 
defendants'  office  to  have  his  finger  dressed,  it  waa 
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painful  and  swelling  and  plaintiff  so  informed  de- 
fendants. Another  dry  dressing  was  applied  on  Fri- 
day and  plaintiff  was  directed  to  return  on  Saturday. 
When  plaintiff  went  to  the  defendants '  oflSce  on  Satur- 
day, the  finger  was  festering  and  very  painful.  The 
dressing  was  removed  and  another  dry  dressing  was 
put  on.  Between  Saturday  and  Sunday  plaintiff's 
hand  was  swelled  to  double  its  natural  size  and  was 
exceedingly  painful.  On  Sunday  defendants  lanced 
the  index  finger  and  a  quantity  of  pus  came  out.  A 
damp  dressing  was  then  put  on.  Plaintiff  went  to  a 
hospital  later  on  Sunday  where  three  or  four  opera- 
tions were  performed  on  his  hand  during  the  ten  weeks 
he  was  at  the  hospital  by  the  hospital  surgeons. 

On  Sunday  before  plaintiff  went  to  the  hospital,  the 
dressing  put  on  his  hand  by  the  defendants  was  taken 
off  or  partially  removed  and  replaced  in  Mrs.  Freak's 
house  by  Miss  Freak  without  the  order  or  request  of 
defendants  or  either  of  them. 

Dr.  Richardson,  a  surgeon  at  the  hospital,  testified 
that  plaintiff's  hand  was  infected  when  he  came  to  the 
hospital.  He  testified  to  the  operations  on  plaintiff's 
hand  after  he  came  to  the  hospital  and  that  dry  dress- 
ings are  sometimes  used  on  open  wounds.  Dr.  Mack, 
another  surgeon  at  the  hospital,  testified  to  the  same 
effect.  He  further  testified  in  response  to  a  hypo- 
thetical question  giving  the  facts  as  to  defendants' 
treatment  substantially  as  above  set  forth,  that  the 
treatment  given  the  wound  by  the  defendants  was 
proper  except  in  the  way  they  handled  the  instru- 
ments which  should  always  be  sterilized,  and  that 
wet  dressings  should  have  been  used  instead  of 
dry,  but  not  from  the  beginning;  that  it  was  proper 
to  use  dry  dressings  until  septic  symptoms  developed 
when  wet  dressings  should  be  used.  He  further  testi- 
fied that  there  is  no  treatment  known  to  the  science 
of  medicine  or  surgery  which  can  in  every  ease  pre- 
vent the  creation  or  formation  of  pus  bacilli  in  that 
portion  of  the  body  adjacent  to  the  lacerated  part, 
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and  that  the  rapidity  with  which  pus  infection  travels 
or  evidences  itself  varies  with  the  individual  and  the 
part  of  the  body  injured,  and  that  pus  germs  might 
remain  latent  any  time  up  to  fourteen  days  before  be- 
coming evident  to  the  attending  surgeon  or  physician, 
but  after  they  become  active  it  is  evident  within  a 
few  minutes. 

Dr.  Price  examined  the  plaintiff's  hand  at  the  time 
of  the  trial  and  testified  to  its  condition  and  the  limita- 
tion of  action  thereof.  In  answer  to  the  same  hypo- 
thetical question  put  to  Dr.  Mack,  he  testified  that 
there  was  no  evidence  of  any  sterilizing  of  the  in- 
struments, and  that  the  measures  taken  were  im- 
proper; that  the  use  of  dry  or  wet  dressings  would 
be  governed  by  the  appearance  of  the  wound.  If  there 
had  been  only  a  serous  discharge  before  the  dressing 
was  removed  by  the  patient  or  permitted  to  be  re- 
moved by  him  and  pus  was  found  afterwards,  the 
infection  was  the  result  of  removing  the  dressing;  if 
pus  had  developed  before  the  removal  of  the  dressing 
and  before  that  time,  and  at  that  time  the  entire  hand 
was  very  greatly  swollen,  the  infection  had  been  there, 
in  his  opinion,  from  the  first  part  of  the  treatment,  and 
the  removal  of  the  bandage  would  simply  make  it 
worse. 

This  is  the  substance  of  the  expert  testimony  intro- 
duced by  the  plaintiff.  No  expert  testimony  was  of- 
fered showing  that  the  unfavorable  results  of  the 
wound  were  caused  by  want  of  care  or  skill  in  the 
treatment  by  the  defendants. 

The  law  seems  to  be  well  settled  that  the  mere  fact 
that  a  good  result  is  not  obtained  in  the  cure  of  a 
wound  is  of  itself  no  evidence  of  negligence  or  lack 
of  care,  but  there  must  be  affirmative  proof  of  such 
negligence  or  lack  of  care,  and  that  the  injuries  com- 
plained of  resulted  therefrom.  It  seems  also  to  be 
settled  by  the  authorities  that  such  proof  can  only 
be  established  by  the  testimony  of  experts  skilled  in 
the  medical  and  surgical  profession. 
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Sims  V.  Parker,  41  HI.  App.  284,  was  a  malpractice 
ease  and  the  court  said : 

**  Proof  of  a  bad  result  or  of  a  mishap  is  of  itself 
no  evidence  of  negligence  or  lack  of  skill.  The  de- 
fendant is  qualified  to  practice  medicine  and  surgery, 
and  the  evidence  of  the  experts  in  his  profession  shows 
him  competent  and  skillful.  Before  a  recovery  could 
be  had  against  him,  it  must  be  shown  that  his  treat- 
ment was  improper  or  negligent,  not  merely  that  he 
was  mistaken,  or  that  his  treatment  resulted  injuri- 
ously to  plaintiff.  A  physician  or  surgeon,  or  one 
who  holds  himself  out  as  such,  is  only  bound  to  exercise 
ordinary  skill  and  care  in  the  treatment  of  a  given 
case,  and  in  order  to  hold  him  liable,  it  must  be  shown 
that  he  failed  to  exercise  such  skill  or  care.  McNevins 
V.  Lowe,  40  HI.  209.  The  jury  cannot  draw  the  conclu- 
sion of  imskilfulness  from  proof  of  what  the  result  of 
the  treatment  was,  but  that  the  treatment  was  im- 
proper must  be  shown  by  evidence. 

*No  presumption  of  the  absence  of  proper  skill  and 
attention  arises  from  the  mere  fact  that  the  patient 
does  not  recover,  or  that  a  cure  was  not  effected.* 
Haire  v.  Reese,  7  Phil.  R.  138.*' 

In  McKee  v.  Allen,  94  111.  App.  147,  which  was  like- 
wise a  malpractice  case,  this  court  said : 

'*It  is  the  duty  of  physicians  and  surgeons  to  exer- 
cise reasonable  and  ordinary  care,  skill  and  diligence 
in  the  practice  of  their  profession.  To  this  extent 
they  are  liable  and  no  further.  They  are  not  required 
to  possess  the  highest,  but  reasonable  skill.  The  bur- 
den of  proof  is  upon  the  plaintiff  in  an  action  for 
malpractice  to  show  the  want  of  such  care,  skill  and 
diligence,  and  also  to  show  that  the  injury  complained 
of  resulted  from  failure  to  exercise  these  requisites." 

In  Quinn  v.  Donovan,  85  111.  194,  it  was  held : 

*'The  rule  is  well  settled^  by  the  authorities,  that 
appellant,  who  was  engaged  in  the  practice  of  his  pro- 
fession as  a  physician  and  surgeon,  was  required  to 
possess,  and  in  his  practice  use,  reasonable  skill,  not 
perhaps  the  highest  degree  of  skill  that  one  learned 
in  the  profession  might  acquire,  but  reasonable  skill, 
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such  as  physicians  in  good  practice  ordinarily  use. 
Ritchey  v.  West,  23  111.  385;  McNevins  v.  Lowe,  40 
111.  209;  Hallam  v.  Means,  82  111.  379.'^ 

In  Pettigreiv  v.  Lewis,  46  Kan.  78,  which  was  a  suit 
to  recover  damages  against  a  physician  for  a  negli- 
gent, careless  and  unskilful  operation  performed  on 
plaintiff's  eyes,  the  court  said: 

^^No  medical  or  scientific  evidence  was  offered  show- 
ing the  cause  of  the  present  condition  of  the  plaintiff's 
eyes,  nor  that  the  defendants  were  negligent  or  care- 
less in  the  performance  of  the  operation.  In  fact  no 
witnesses  having  special  skill  or  knowledge  with  refer- 
ence to  the  treatment  of  the  eyes  were  introduced  in 
behalf  of  the  plaintiff.  The  burden  rested  upon  the 
plaintiff  to  show  a  want  of  due  care,  skill  and  diligence 
in  the  operation,  and  that  the  defective  condition  now 
existing  is  the  result  of  such  want  of  care,  skill  and 
diligence.  *  *  *  The  mere  fact  that  the  plaintiff's 
eyes  have  been  weak  and  sore  since  the  operation  was 
performed  does  not  prove  negligence  in  the  defendants 
nor  establish  a  liability  against  them.  To  maintain 
her  action,  the  plaintiff  should  have  offered  evidence 
of  skilled  witnesses  to  show  that  the  present  condition 
of  her  eyes  was  the  result  of  the  operation  and  that 
it  was  unskilfully  and  negligently  performed.  'This 
evidence  must,  from  the  very  nature  of  the  case,  come 
from  experts  as  other  witnesses  are  not  competent  to 
give  it,  nor  are  juries  supposed  to  be  conversant  with 
what  is  peculilar  with  the  science  and  practice  of 
the  professions  of  medicine  and  surgery  to  that  degree 
which  will  enable  them  to  dispense  with  all  explana- 
tions.' Tefft  V.  Wilcox,  6  Kan.  46.  The  question 
whether  a  surgical  operation  has  been  unskilfully  per- 
formed or  not  is  one  of  science,  and  is  to  be  de- 
termined by  the  testimony  of  skillful  surgeons,"  etc. 

In  the  above  case,  in  the  absence  of  expert  testi- 
mony, showing  that  the  defect  in  the  plaintiff's  eyes 
was  due  to  a  want  of  ordinary  care  and  skill  on  the 
part  of  the  defendants,  the  District  Court  sustained  a 
demurrer  to  the  evidence,  and  the  ruling  of  the  Dis- 
trict Court  was  sustained. 
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In  Martin  v.  Courtney,  87  Minn.  197,  the  trial  court 
directed  a  verdict  in  favor  of  the  defendant  at  the 
close  of  the  evidence.  The  Supreme  Court  of  Min- 
nesota in  sustaining  the  ruling,  said: 

**Mere  conjecture  or  supposition  should  not  be  suffi- 
cient to  overcome  the  presumption  in  favor  of  the 
attending  physician.  Where  the  submission  of  im- 
portant facts  necessary  to  sustain  a  verdict  rests  on 
conjecture  or  suspicion  alone,  it  should  not  be  said 
in  any  enlightened  tribunal  that  it  could  reasonably 
sustain  a  verdict.  '  Mere  possibilities  can  never  estab- 
lish the  probability  of  a  fact  requisite  to  be  proved 
in  order  to  make  a  party  liable  in  any  action  what- 
ever. To  decide  otherwise  would  be  to  say  that  ver- 
dicts may  rest  upon  mere  possibility,  speculation  and 
conjecture.'  Minneapolis  Sash  S  Door  Co.  v.  Great 
Northern  Ry.  Co.,  83  Minn.  370;  Swenson  v.  Erland- 
son,  86  Minn.  263." 

In  Wurdeman/n  v.  Barnes,  92  Wis.  206,  the  Supreme 
Court  of  Wisconsin  upheld  a  directed  verdict  upon  the 
same  grounds  indicated  in  the  foregoing  cases. 

In  McGraw  v.  Kerr,  126  Pac.  Rep.  870,  the  Court  of 
Appeals  of  Colorado  discusses  certain  rules  applicable 
to  malpractice  cases  and  which  it  considers  established 
by  a  consensus  of  the  authorities,  and,  among  others, 
it  stated  the  following: 

**The  skilfulness  of  a  physician  in  diagnosis  and 
treatment  should  be  tested  by  the  recognized  rules  of 
his  own  school,  and  must  be  determined  by  resort  to 
the  testimony  and  opinion  of  experts,  not  only  as  to  the 
correct  diagnosis,  but  also  as  to  whether  the  de- 
fendant exercised  ordinary  care  and  skill  in  examin- 
ing the  case  and  applying  the  remedies;  such  opinion 
to  be  based  upon  the  facts  in  evidence.  Bumham  v. 
Jackson,  20  Colo.  536." 

Etving  v.  Goode,  78  Fed.  442,  was  an  action  brought 
by  the  plaintiff  to  recover  damages  on  account  of  an 
alleged  improper  treatment  of  her  eyes.  She  claimed 
that  owing  to  a  lack  of  proper  care  and  skill  on  be- 
half of  the  defendant  in  operating  upon  her  eye,  she 
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was  caused  to  suffer  great  pain  and  the  loss  of  her 
right  eye  entirely  and  part  of  the  sight  of  her  left  eye. 
In  holding  that  there  could  be  no  recovery  in  the  case, 
the  court  said : 

^^  Before  the  plaintiff  can  recover,  she  must  show 
by  aflBrmative  evidence — first,  that  defendant  was  un- 
skilful or  negligent;  and,  second,  that  his  want  of 
skill  or  care  caused  injury  to  the  plaintiff.  If  either 
element  is  lacking  in  her  proof,  she  has  presented  no 
case  for  the  consideration  of  the  jury.  The  naked 
facts  that  defendant  performed  operations  upon  her 
eye,  and  that  pain  followed,  and  that  subsequently  the 
eye  was  in  such  a  bad  condition  that  it  had  to  be  ex- 
tracted, establish  neither  the  neglect  and  unskilfulness 
of  the  treatment,  nor  the  causal  connection  between 
it  and  the  unfortunate  event.  A  physician  is  not  a 
warrantor  of  cures.  If  the  maxim,  ^Res  ipsa  loquitur/ 
were  applicable  to  a  case  like  this,  and  a  failure  to 
cure  were  held  tp  be  evidence,  however  slight,  of 
negligence  on  the  part  of  the  physician  or  surgeon 
causing  the  bad  result,  few  would  be  courageous 
enough  to  practice  the  healing  art,  for  they  would  have 
to  assume  financial  liability  for  nearly  all  the  411s  that 
flesh  is  heir  to.'      ♦     ♦     * 

**But  when  a  case  concerns  the  highly  specialized 
art  of  treating  an  eye  for  cataract,  or  for  the  myste- 
rious and  dread  disease  of  glaucoma,  with  respect  to 
which  a  layman  can  have  no  knowledge  at  all,  the 
court  and  jury  must  be  dependent  on  expert  evidence. 
There  can  be  no  other  guide,  and,  where  want  of  skill 
or  attention  is  not  thus  shown  by  expert  evidence 
applied  to  the  facts,  there  is  no  evidence  of  it  proper 
to  be  submitted  to  the  jury.'' 

In  Goodman  v.  Bigler,  133  111.  App.  301,  plaintiff 
brought  suit  against  the  defendant,  a  physician,  to 
recover  for  alleged  malpractice  in  the  treatment  of  a 
fracture  of  plaintiff's  leg.  Following  the  treatment 
if  appeared  that  plaintiff's  leg  was  badly  deformed. 
The  court  said: 

'*  Whether  or  not  the  treatment  was  ordinarily  skil- 
ful and  appellant's  conduct  and  management  of  the 
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case  was  that  of  an  ordinarily  careful  and  skilful  phy- 
sician, is  largely  an  expert  question  to  be  determined 
from  the  testimony  of  witnesses  learned  and  experi- 
enced in  that  kind  of  service."  To  the  same  effect  is 
Kruger  v.  McCaughey,  149  lU.  App.  440. 

The  expert  witnesses  did  not  state  that  the  in- 
fection in  plaintiff's  finger  was,  in  their  opinion, 
caused  by  the  failure  of  defendants  to  sterilize  the 
instruments;  hence  it  was  a  matter  of  mere  conjec- 
ture or  possibility  before  the  jury.  The  evidence  of 
Dr.  Price  is  uncontradicted  that  **  assuming  infection 
before  the  removal  of  the  bandage,  allowing  the  air  to 
come  in  contact,  it  b^ing  in  a  state  of  irritation  on  the 
verge  of  getting  one  way  or  the  other,  having  un- 
doubtedly been  infected  by  grease  and  dirt,  introduc- 
tion of  air  and  removal  of  dressings  would  throw  it 
over  the  border  line,  which  would  be  infection  of 
germs.''  Whether  the  infection  was  the  result  of  the 
removal  of  the  bandage  or  not  was  a  matter  of  mere 
conjecture  in  the  absence  of  expert  testimony.  **  When 
Moline  first  came  into  the  hospital  there  was  no  pus 
in  his  finger  or  any  that  came  out.  Later  on  there  was 
lots  of  pus  came  out,"  according  to  the  testimony  of 
Dr.  Mack.  This  seems  to  establish  that  the  infection 
developed  after  plaintiff  entered  the  hospital  which 
was  at  a  later  hour  on  the  same  day  that  the  bandage 
was  removed  by  the  Freaks.  There  can  be  no  question 
that  the  original  injury  was  infected  and  a  possible 
cause  of  the  subsequent  infected  condition.  What 
effect,  if  any,  the  treatment  at  the  hospital,  including 
the  insertion  of  drainage  tubes  in  the  hand,  wrist  and 
forearm,  had  in  producing  the  limitation  of  movement 
now  complained  of,  would  seem  to  the  mind  of  an 
ordinary  layman  to  be  an  important  question.  No  ex- 
pert testimony  was  offered,  however,  on  this  important 
question.  Defendants  were  not  responsible  for  what 
occurred  at  the  hospital. 

Our  conclusion  is  that  the  plaintiff's  evidence  left 
the  important  questions  of  fact  in  the  realm  of  possi- 
bilities, speculation  and  conjecture.    The  jury  had  no 
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basis  in  the  evidence  upon  which  to  found  the  neces- 
sary conclusions  of  fact.  Under  the  authorities  cited 
above,  the  evidence  was  not  suflScient  to  carry  the  case 
to  the  jury,  and  the  trial  court  did  not  err  in  directing 
a  verdict. 

It  is  argued  that  the  court  erred  in  sustaining  an 
objection  to  a  question  put  to  Dr.  Mack.  The  witness 
had  testified  on  his  direct  examination: 

*^It  was  proper  and  skilful  to  apply  dry  cotton  and 
a  dry  bandage  to  the  wound  under  the  circumstances ; 
we  do  that  right  along,  expectantly,  and  watch  the 
symptoms,  but  if  any  septic  symptoms  develop  we  put 
on  wet  dressing.  I  testified  at  the  previous  trial  that 
the  only  thing  the  matter  with  the  case  as  described 
in  that  question  was  that  wet  dressings  should  have 
been  used  instead  of  dry,  and  I  still  think  so.  My 
opinion  has  not  undergone  any  change  since  then.  Q. 
Was  that  answer  true  when  you  made  it!'* 

Objection  was  sustained  to  the  question.  Sub- 
sequently, on  plaintiff's  motion,  the  portion  of  the  wit- 
ness '  answer  that  he  was  still  of  the  opinion  that  under 
the  hypothesis  wet  dressings  should  have  been  used, 
was  permitted  to  stand. 

The  witness  explained  that  the  question  asked  hiin 
on  the  first  trial  was  not  the  same  as  the  one  asked 
him  on  the  second  trial,  and  that  the  hypothesis  then 
made  to  him  was  different.    He  testified: 

**The  question  asked  at  the  previous  trial  was  asked 
different  and  I  said  if  wet  dressings  were  needed  they 
should  have  been  applied,  and  I  still  think  so,  but  I 
don't  think  they  should  have  been  applied  from  the 
beginning  of  the  case.  I  would  have  never  used  them 
from  the  beginning  of  the  case.  They  would  interfere 
with  the  healing." 

This  testimony  was  brought  out  by  the  plaintiff 
after  the  court's  ruling,  and  if  there  was  any  error  in 
the  court's  ruling  it  was  cured  by  subsequently  allow- 
ing the  witness  to  explain  just  what  he  had  said  on  the 
previous  trial,  and  in  what  respects  he  agreed  or  dis- 
agreed with  it  at  the  time.  The  very  matter  which  the 
plaintiff  urges  was  excluded,  was  subsequently   ad- 
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mitted  without  objection.  The  question  was  not  read 
to  the  witness,  or  any  answer  that  he  made  on  the 
previous  trial.  There  is  nothing  in  the  record  indicat- 
ing that  the  hypothesis  was  the  same.  Furthermore, 
the  questions  were  as  to  matters  of  opinion  and  not 
of  fact.  Facts  are  immutable,  or  supposed  to  be  so, 
and  if  changed  the  ^^  conscience  of  a  witness  may  be 
awakened/*  but  opinions  are  mutable  and  grow  with 
the  science,  the  study  of  which  is  the  basis  of  the 
opinion.  A  change  of  opinion  is  not  a  matter  of  con- 
science, but  of  progress. 

Another  question  is  suggested,  namely,  *' Supposing 
that  the  skin,  when  stretched  over  the  bone  and  was 
stitched,  was  tight,  what  would  that  indicate?**  We 
see  no  particular  point  to  the  question.  If  it  goes  to 
the  point  that  if  the  skin  was  stretched  over  the  bone 
it  would  be  improper,  there  was  no  error  because  that 
point  is  covered  in  other  parts  of  the  physician 's  testi- 
mony. Immediately  following  the  question,  the  physi- 
cian  was  asked  as  to  the  propriety  of  stitching  the  skin, 
and  said  that  he  could  not  answer  whether  it  was  prop- 
er or  improper  to  do  so,  and  that  it  was  a  matter  of 
judgment;  and  the  physician  further  testified  that  if 
the  skin,  after  having  been  stretched,  did  not  pull  or  be- 
come tightened  so  that  there  would  be  a  distinct  re- 
traction over  the  stump,  then  that  would  be  bad,  and, 
further,  he  said:  ^^As  to  the  stretching  the  skin  over 
the  bone  and  stitching  it,  it  would  depend  upon  the 
amount  of  skin,  the  doctor  had  and  was  called  upon 
to  stretch.*'  This  testimony  is  much  broader  and 
comprehensive  than  any  testimony  which  the  witness 
could  give  in  answer  to  the  questions  ruled  out.  It 
cannot  be  said,  moreover,  that  it  was  of  any  import- 
ance in  the  case,  for  it  is  nowhere  claimed  that  the 
infection  of  plaintiff's  hand  was  produced  by  the  skin 
being  stretched  tight  or  loose. 

We  find  no  reversible  error  in  the  rulings  upon  evi- 
dence.   The  judgment  is  aflBrmed. 

Affirmed. 
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Mrs.  Minnie  E.  Boush^  Appellant,  y.  The  Illinois  Oil 

Company,  Appellee. 

Gen.  No.  18,344. 

1.  Contracts — when  for  conditional  sale.  Where  a  contract  for 
the  sale  of  stock  provides  for  its  re-purchase  hy  the  corporation 
on  demand  by  the  purchaser,  the  option  to  re-sell  is  incidental  to 
the  main  transaction  and  the  contract  is  a  contract  of  conditional 
sale. 

2.  Contracts — time  of  performance.  Where  no  time  is  expressed 
in  a  written  contract  for  its  performance,  the  law  will  imply  that 
it  shall  be  within  a  reasonable  time. 

3.  Corporations — when' demand  for  re-purchase  of  stock  cannot 
be  defeated  on  ground  that  contract  is  ultra  vires.  Where  plaintiff 
in  good  faith  performs  his  part  of  a  contract  providing  for  the 
purchase  of  stock  of  defendant  corporation  by  him  and  for  the 
re-purchase  thereof  by  such  corporation  on  demand,  defendant  can- 
not defeat  plaintifTs  demand  for  re-purchase  on  the  ground  that  the 
contract  is  ultra  vires  if  such  demand  is  made  in  proper  time  and 
in  accordance  with  the  contract 

4.  Corporations — ultra  vires.  A  contract  by  a  corporation  to  re- 
purchase shares  of  its  own  stock  is  not  ultra  vires. 

5.  Contracts — when  question  whether  notice  to  re-purchase  stock 
is  given  uAthin  reasonable  time  is  for  the  court.  Where  a  corpora- 
tion contracts  to  re-purchase  certain  of  its  own  stock  after  notice 
by  the  purchaser,  and  it  is  undisputed  that  such  notice  was  given, 
the  question  of  what  is  a  reasonable  time  for  giving  notice  is  one 
of  law  for  the  court 

6.  Contracts — when  notice  to  re-purchase  stock  under  a  contract 
not  given  within  reasonable  time.  Where  contracts  for  the  re-pur- 
chase of  stock  after  notice  by  the  purchaser  are  made  in  1898  and 
1899  and  notice  to  re-purchase  is  given  in  1910,  the  purchaser  by 
not  giving  notice  within  the  time  fixed  by  the  statute  of  nmita- 
tions,  and  by  receiving  the  benefits  under  the  contract  for  more 
than  ten  years,  has  elected  to  ratify  the  contract  and  retain  the 
shares  and  cannot  recover  the  re-purchase  price. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jamks  C. 
Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.    Affirmed.    Opinion  filed  May  9,  1913. 


John  C.  Fabwell,  for  appellant. 
At«bert  H.  Tyrrell,  for  appellee. 
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Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

On  September  26,  1898,  appellant  and  appellee  en- 
tered into  a  written  contract  under  the  terms  of  which 
appellant  paid  appellee  the  sum  of  $1,000;  in  consid- 
eration therefor  appellee  delivered  thirty  shares  of 
preferred  stock  of  the  Illinois  Oil  Company  to  appel- 
lant and  agreed  to  repurchase  the  shares  of  stock  for 
$1,000  if  appellant  so  desired,  after  March  1,  1899,  on , 
thirty  days'  notice. 

On  March  1,  1899,  appellant  and  appellee  entered 
into  a  second  written  contract  by  the  terms  of  which 
appellant  paid  to  appellee  the  sum  of  $1,500;  in  con- 
sideration therefor  appellee  delivered  forty-five  shares 
of  preferred  stock  of  the  Illinois  Oil  Company  to 
appellant  and  agreed  to  repurchase  the  shares  for 
$1,500  if  appellant  so  desired,  after  twelve  months 
from  the  date  of  the  contract,  on  thirty  days'  notice; 
or,  if  appellant  desired  to  sell  the  shares  of  stock  to 
appellee  before  the  expiration  of  twelve  months  from 
the  date  of  the  contract,  appellee  would  repurchase 
the  shares  of  stock  if  convenient,  but  would  not  bind 
itself  to  repurchase  the  stock  before  the  expiration  of 
twelve  months  from  the  date  of  the  contract. 

On  September  21,  1910,  appellant  sent  notices  by« 
mail  to  appellee,  stating  that  she  had  elected  to  re- 
sell the  shares  of  stock  which  she  had  bought  under 
the  contracts,  and  that  she  would  have  the  certificates 
therefor,  properly  indorsed,  at  such  place  aa  appellee 
might  designate,  ready  for  surrender  and  delivery  to 
appellee  upon  the  payment  of  the  respective  sums  of 
$1,000  and  $1,500  mentioned  in  the  contracts.  Appellee 
received  the  notices.  Appellant  sent  the  stock  certifi- 
cates and  copies  of  the  notices  to  M.  C.  Easmussen, 
who  called  at  the  oflSce  of  appellee  and  told  an  oflScer 
of  the  company  that  he  had  the  stock  certificates  with 
hhn,  ready  to  turn  over  to  appellee,  and  requested 
appellee  to  repurchase  the  stock.  Appellee  refused  to 
repurchase  the  stock. 
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Appellant  brought  suit  to  recover  the  repurchase 
price  of  $2,500.  As  a  defense,  appellee  set  up  that 
the  contracts  are  void  because  they  are  uncertain ;  that 
appellant  has  lost  her  right  on  account  of  her  laches; 
that  appellee  is  not  liable  on  the  contracts  because  the 
statute  of  limitations  barred  the  appellant  from  bring- 
ing suit;  that  the  contracts  are  ultra  vires,  and  are 
void  because  they  are  gambling  contracts. 

A  jury  having  been  waived,  the  court  found  the 
issues  for  the  defendant  and  entered  final  judgment  on 
the  finding  in  favor  of  the  defendant. 

The  principal  subjects  of  the  contracts  were  legit- 
imate business  transactions,  and  the  options  to  re- 
sell to  appellee  in  the  contracts  were  but  incidental  to 
the  main  transactions.  There  was  an  actual  sale  and 
purchase;  and  appellant  bought  the  shares  of  stock 
on  the  express  condition  that  she  should  have  the  right 
to  resell  to  appellee,  if  she  so  desired,  upon  giving 
notice  to  that  effect  within  a  reasonable  time,  and  to 
receive  from  the  appellee  the  par  value  thereof  in 
money.  The  contracts  in  question  were  contracts  of 
conditional  sale  of  the  stock  mentioned  therein,  and  as 
such  the  contracts  fell  fairly  within  the  principles  an- 
nounced in  Wolf  V.  National  Bank  of  Illinois ^  188  111. 
85;  Ubben  v.  Binnian,  182  HI.  508;  Osgood  v.  Skinner, 
211  111.  329. 

The  contracts  do  not  specify  any  time  within  which 
the  option  to  resell  the  stock  to  appellee  should  be 
exercised.  "Where  no  time  is  expressed  in  a  written 
contract  for  the  performance  of  its  terms,  the  law  will 
imply  that  it  shall  be  within  a  reasonable  time.  Driver 
V.  Ford,  90  HI.  595. 

'*  ^AVhere  a  party  to  a  contract  undertakes  to  do 
some  particular  act,  the  performance  of  which  depends 
entirely  on  himself,  and  the  contract  is  silent  as  to  the 
time  of  performance,  the  law  implies  an  engagement, 
that  it  shall  be  executed  within  a  reasonable  time,  with- 
out reference  to  extraordinary  circumstances.'  2 
Chitty  on  Contracts,  (11th  Amer.  Ed.)  1082.''  Hamil- 
ton V.  Scully,  118  ni.  192. 
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Appellant  in  good  faith  performed  her  part  of  the 
agreement,  and  appellee  had  the  use  and  benefit  of 
her  money.  Under  such  circumstances,  appellant 's  de- 
mand for  the  repurchase  price,  if  made  in  proper  time, 
in  accordance  with  the  terms  of  the  contracts,  cannot 
be  defeated  by  appellee's  contention  that  the  contract 
is  ultra  vires,  for  it  is  a  well-settled  rule  of  law  that 
a  corporation  cannot  avail  itself  of  such  a  defense 
when  the  contract  has,  in  good  faith,  been  fully  per- 
formed by  the  other  party,  and  the  corporation  has 
had  the  benefit  of  such  performance.  Kadish  v.  Garden 
City  Equitable  Loan  S  Building  Ass'n,  151  111.  531; 
Lurton  v.  Jacksonville  Loan  &  Building  Ass'n,  187  111. 
141;  Republic  Life  Ins.  Co.  v.  Swigert,  135  111.  150. 

But  the  contracts  in  question  are  not  obnoxious  to 
the  objection  that  they  are  ultra  vires.  A  corporation  ^ 
may,  if  it  acts  in  good  faith,  buy  and  sell  shares  of  its 
own  stock.  First  Nat.  Bank  of  Peoria  v.  Peoria  Watch 
Co.,  191  111.  128 ;  Republic  Life  Ins.  Co.  v.  Swigert,  13^ 
m.  150;  Clapp  V.  Peterson,  104  HI.  26;  Chicago  P.  (B 
S.  W.  R.  Co.  V.  Town  of  Marseilles,  84  111.  145.  The 
weight  of  authority  in  this  country  is  in  favor  of  the 
power  of  a  corporation  to  purchase  its  own  capital 
stock,  except  wherq  the  circumstances  are  such  as  to 
show  that  the  purchase  was  fraudulent  in  fact,  or  that 
the  corporation  was  insolvent,  or  in  process  or  contem- 
plation of  dissolution  at  the  time  of  such  purchase. 
U.  8.  Mineral  Co.  v.  Camden  <&  Driscoll,  106  Va.  663 ; 
Wisconsin  Lumber  Co.  v.  Greene  (B  W.  Tel.  Co.,  127 
Iowa  350;  Mclntyre  v.  E.  Bement's  Sons,  146  Mich.  74;  • 
Ophir  Consol.  Mines  Co.  v.  Brynteson,  74  C.  C.  A.  625, 
143  Fed.  829;  Freemont  Carriage  Mfg.  Co.  v.  Thom- 
sen,  65  Neb.  370;  Porter  v.  Plymouth  Gold  Min.  Co., 
29  Mont.  347. 

In  regard  to  the  defense  of  laches  set  up  by  appel- 
lee, it  is  urged  that  when  a  contract  is  in  any  wise 
unilateral,  as  in  the  case  of  an  option  to  purchase,  any 
delay  on  the  part  of  the  purchaser  in  compliance  with 
it  is  regarded  with  special  strictness,  for  laches  would 
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be  more  easily  fixed  upon  the  vendee,  than  when  the 
contract  was  of  the  ordinary  character,  and  the  conrt 
in  such  a  case  will  exercise  its  discretion  with  great 
care  and  scan  the  conduct  of  the  party  claiming  the 
benefit  of  such  contract;  and,  in  support  of  this  con- 
tention, Estes  V.  Furlong,  59  111.  298,  and  other  cases 
are  cited.  With  this  contention  we  agree.  It  is  urged 
by  appellant  in  this  connection,  that  the  statute  of 
limitations  runs  from  the  time  when  she  made  her 
demand,  if  a  demand  was  necessary  previous  to  the 
commencement  of  the  action  {Codman  v.  Rogers,  10 
Pick.  (Mass.)  112;  Wood  on  Limitations,  (2nd  Ed.) 
313),  and  therefore  laches  on  the  part  of  appellant  does 
not  appear  in  the  case,  nor  does  the  statute  of  limita- 
tions intervene.  In  this  and  other  jurisdictions,  how- 
ever, it  is  held  that  where  some  act  is  to  be  done,  or 
condition  precedent  to  be  performed  to  entitle  a  party 
to  his  right  to  sue,  and  no  definite  time  is  fixed  in 
which  the  act  is  to  be  done,  or  the  condition  performed, 
he  must  exercise  reasonable  diligence  to  do  the  one  or 
perform  the  other,  or  he  will  be  barred  by  the  statute. 
Shelburne  v.  Robinson,  8  111.  597 ;  Baker  v.  Brown,  18 
HI.  91 ;  Stcminger  v.  Tabor,  103  111.  App.  330.  In  other 
jurisdictions  the  same  rule  prevails.  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587 ;  Campbell  v.  Whoriskey, 
170  Mass.  63. 

The  facts  in  this  case  as  to  the  service  of  notice  by 
appellant  are  not  in  dispute.  It  is  then  purely  a  ques- 
tion of  law  as  to  what  is  a  reasonable  time  for  giving 
notice,  and,  like  every  other  question  of  law,  it  is  for 
the  court  to  decide.  Loeb  v.  Stern,  198  111.  371;  Chi- 
cago, R.  I.  <&  P.  R.  Co.  V.  Boyce,  73  111.  510. 

The  earlier  contract  made  September  26,  1898,  pro- 
vides that  ^*the  company  agrees  to  purchase  said  stock 
at  $1,000  if  so  desired  after  March  1,  1899,  on  thirty 
days'  notice. *' 

The  second  contract,  made  March  1,  1899,  provides 
that    **  after  twelve  months  from  date,  should  Mrs. 
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Eoush  so  desire,  the  company  agrees  to  purchase  said 
stock  at  the  price  paid  for  the  same,  on  thirty  days* 
notice.  *  * 

The  notices  claimed  to  have  been  given  by  appellant 
to  appellee  were  dated  Eedlands,  California,  Septem- 
ber 21,  1910.  Applying  the  rule  of  the  statute  in  this 
state  applicable  to  contracts  in  writing,  in  our  opinion 
the  notice  was  not  given  within  a  reasonable  time  so  as 
to  be  effectual  under  the  terms  of  the  contract.  The 
notice  was  not  given  within  the  period  fixed  by  the 
statute  of  limitations;  and,  having  received  for  a 
period  of  more  than  ten  years  the  benefits  under  the 
contract  without  notice,  appellant,  by  her  own  act,  • 
elected  to  ratify  the  contract  and  retain  the  shares  of 
stock.  Lydig  v.  Braman,  111  Mass.  212;  Bills  v. 
SUver  King  Min.  Co.,  106  Cal.  9;  Baker  v.  Johnson 
County,  35  Iowa  151;  Prescott  v.  Gonser,  34  Iowa 
175. 

In  our  opinion,  the  appellant  was  guilty  of  laches, 
and  the  statute  of  limitations  had  run  upon  her  right 
of  action,  and  she  cannot  recover. 

The  judgment  of  the  Municipal  Court  is,  therefore, 
affirmed. 

Affirmed. 


Erlcli  E.  Pacyna  et  al..  Appellees,  y.  Isadore  J.  Bliss 

et  al.,  Appellants. 

Gen.  No.  18,395. 

1.  MoBTOAGES — appeals  and  errors.  On  appeal  from  a  decree  fore- 
closing a  trust  deed  securing  notes,  defendant  having  made  no  ob- 
jections find  taken  no  exceptions  to  the  master's  report  cannot  raise 
the  question  that  there  is  no  allegation  in  the  bill  that  the  notes 
were  reduced  to  judgment,  since  the  master  foun^d  they  were  reduced 
to  judgment. 

2.  Appeals  and  esbors — when  conclusions  of  fact  in  master's 
report  cannot  he  questioned.    Where  appellant  makes  no  objections 
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to  the  master's  report  and  takes  no  exceptions,  he  cannot  question 
the  conclusions  of  fact  which  the  master  reports. 

3.  Appeals  and  errobs — sufficiency  of  proof  to  sustain  decree 
pro  confesso.  The  sufficiency  of  the  proof  to  sustain  a  decree  pro 
confesso  against  a  party  in  default  cannot  be  questioned  by  him  on 
appeal. 

4.  MoBTGAGES — When  question  as  to  amount  of  judgment  cannot 
be  raised  on  appeal.  On  appeal  from  a  decree  foreclosing  a  trust 
deed  securing  notes,  defendants  having  suffered  a  default  are  noi 
in  a  position  to  question  the  amount  of  the  Judgment  entered  upon 
the  notes,  or  the  attorney's  fees  included  in  the  judgment. 

5.  Mechanics*  liens — failure  to  file  objections  to  m^ister*s  report. 
On  appeal  from  a  decree  finding  complainant  entitled  to  a  mechan- 
ic's lien,  defendant  by  not  filing  objections  or  exceptions  to  the 
master's  report  will  be  held  to  have  waived  all  objections  to  the 
claim. 

6.  Mortgages — where  mechanic's  lien  claimant  flies  pleading  in 
nature  of  intervening  petition.  In  a  foreclosure  case,  a  pleading 
filed  by  a  mechanic's  lien  claimant  termed  ''an  answer  in  the  nature 
of  an  intervening  petition  for  a  mechanic's  lien"  is  sufficient  and  a 
cross-bill  or  cross-petition  is  not  necessary. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  May  9,  1913. 
Rehearing  denied  May  27,  1913. 

SoNNENSCHEiN,  Bebkson  &  FisHELL,  for  appellants. 
Benjamin  F.  J.  Odell,  for  appellees. 

Me.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  a  decree  entered  by  the  Circuit 
Court  of  Cook  county  in  a  foreclosure  case  involving 
the  foreclosure  of  a  trust  deed  securing  notes  held  by 
Erich  E.  Pacyna,  executed  by  Isadore  J.  Bliss  and 
Eose  Bliss  to  the  order  of  themselves,  and  by  them 
endorsed.  Appellee,  the  I.  Lurya  Lumber  Company,  is 
a  lien  claimant  and  filed  an  answer  to  the  bill  in  the 
nature  of  an  intervening  petition,  setting  up  the  facts 
and  asking  for  a  decree  establishing  a  lien  for  lumber 
furnished  in  improving  the  premises  involved.     The 
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court  entered  a  decree  finding  that  appellee  Pacyna 
was  entitled  to  $3,972.91  and  the  Lumber  Company  to 
$417.21,  for  which  amounts  liens  were  decreed  against 
the  premises  in  question.  The  decree  also  provides 
for  the  sale  of  the  premises  and  for  execution  in  case 
of  deficiency. 

The  appellants  were  duly  served  with  process  in  the 
cause  but  filed  no  answers  and  were  defaulted.  The 
cause  was  referred  to  a  master  in  chancery  to  take 
proofs  and  report,  and  the  master,  having  taken  the 
proofs,  reported  liis  conclusions  together  with  the  evi- 
dence. No  objections  of  any  kind  were  made  by  any  of 
the  defendants  to  the  report  of  the  master,  and  the 
decree  confirms  the  master's  report. 

It  is  urged  as  a  ground  of  reversal  that  there  is 
no  allegation  in  the  bill  that  the  notes  described  by 
the  trust  deed,  numbered  4  to  8  inclusive,  were  reduced 
to  a  judgment  and  that  expenses  were  occasioned  there- 
by. These  notes  were  for  $150  each  and  aggregated 
$750,  find  bore  interest  at  the  rate  of  six  per  cent,  per 
annum.  Appellants  having  made  no  objections  to  the 
master's  report  and  consequently  no  exceptions,  cannot 
question  the  conclusions  of  fact  which  the  master  re- 
ported. Moore  v.  Titman,  33  111.  358 ;  Fergus  v.  Chicago 
Sash  &  Door  Co.,  64  111.  App.  364.  The  notes  numbered 
4  to  8,  which  the  master  found  were  reduced  to  judg- 
ment in  the  Municipal  Court,  were  described  in  the 
bill  of  complaint  and  copies  thereof  were  attached  as 
exhibits,  so  that  it  appears  on  the  face  of  the  bill  that 
the  foreclosure  was  sought  for  the  indebtedness  repre- 
sented by  these  notes,  and  that  when  the  appellants 
suffered  default  and  made  no  objections  to  the  master's 
report  and  took  no  exceptions  thereto,  they  waived  all 
rights,  if  any,  based  on  the  facts  set  up  in  the  bill  and 
found  by  the  master's  report.  Hess  v.  Peck,  111  HI. 
App.  111. 

The  sufficiency  of  the  proof  to  sustain  a  decree  pro 
comfesso  against  a  party  in  default  cannot  be  ques- 
tioned by  him  on  appeal.  Glos  v.  Swigart,  156  111.  229. 

Yql.  CLXXX  23 
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Pacyna  v.  Bliss,  ISO  111.  App.  351. 

Appellants  are  not  in  a  position  on  this  appeal  to  raise 
any  point  as  to  the  amount  of  the  judgment  entered 
upon  the  notes  last  mentioned,  or  whether  or  not  at- 
torneys' fees  were  included  in  the  judgment. 

Appellants  urge  -that  the  decree,  with  reference  to 
the  Lumber  Company,  should  be  reversed  because, 
first,  the  claim  is  founded  upon  a  contract  made  with 
Hannok  &  Stone,  who  were  the  general  contractors, 
and  appellant,  Isadore  J.  Bliss ;  second,  that  the  court 
erred  in  providing  for  a  deficiency  decree  as  ag&inst 
Eose  Bliss ;  third,  that  the  pleading  filed  by  the  Lum- 
ber Company,  termed  ' '  an  answer  in  the  nature  of  an 
intervening  petition  for  a  mechanic's  lien,'*  is  insuf- 
ficient to  predicate  a  lien  thereon ;  and,  fourth,  that  the 
statement  of  claim  filed  with  the  clerk  of  the  Circuit 
Court  is  insufficient  because  it  fails  to  correctly  set 
forth  the  contract,  and  there  is,  therefore,  a  variance 
between  the  pleadings,  statement  of  claim  for  lien  and 
the  proof. 

As  to  the  first  ground,  the  evidence  shows  that 
Hannok  &  Stone  were  the  general  contractors,  and  that 
the  Lumber  Company  furnished  material  for  the  build- 
ing under  a  verbal  contract  with  Hannok  &  Stone, 
whereby  the  Lumber  Company  was  to  furnish  lumber 
for  the  building,  and  Hannok  &  Stone  agreed  to  pay 
the  Lumber  Company  the  fair  and  reasonable  market 
value  thereof.  The  evidence  shows  that  the  Lumber 
Company  then  proceeded  to  furnish  the  lumber  to  be 
used  in  the  building,  and  that  subsequently,  when  a 
part  of  the  lumber  had  been  furnished,  appellant,  Isa- 
dore J.  Bliss,  entered  into  a  written  agreement  with 
Hannok  &  Stone  by  which  he  agreed  to  pay  the  Lum- 
ber Company  for  all  the  lumber  then  delivered  by  it  to 
said  premises,  and  for  all  lumber  to  be  thereafter  de- 
livered. In  our  opinion,  the  objection  made  to  the 
claim  of  the  Lumber  Company  and  the  proof  thereof 
was  waived  by  the  appellants  by  not  filing  objections 
or  exceptions  to  the  master's  report. 

As  to  the  second  ground  urged  against  the  Lumber 
Company,  namely,  that  the  court  erred  in  providing 
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for  a  deficiency  decree  as  against  Eose  Bliss,  it  is  suffi- 
cient to  say  that  Eose  Bliss  has  assigned  no  errors 
upon  this  record. 

There  is  no  substance  to  the  third  ground  urged  by 
appellants  against  the  decree  in  favor  of  the  Lumber 
Company.  The  answer  and  intervening  petition  of  that 
company  were  suflScient  pleadings  on  which  to  predi- 
cate the  decree  in  its  favor. 

As  to  the  fourth  ground  above  stated,  urged  to  the 
claun  of  the  Lumber  Company,  the  master  found  from 
the  evidence  the  amount  due  the  Lumber  Company, 
and  all  objections  to  the  finding  of  fact  by  the  master 
were  waived  by  appellants  as  above  indicated.  There 
is  no  variance  between  the  pleadings,  statement  of 
claim  for  a  lien  and  the  proof  offered  in  the  case  be- 
fore the  master  which  appellants  can  avail  themselves 
of  upon  this  record.  The  Lumber  Company  was  en- 
titled to  a  decree  upon  the  proofs  and  pleadings  filed 
No  cross-bill  or  cross-petition  was  necessary.  Thiel- 
man  v.  Carr,  75  111.  385. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Mary  Powers,  Appellee,  v.  City  of  Chicago,  Appellant. 

Gen.  No.  18,399. 

1.  CiTiKS  AND  TILLAGES — defective  sidewalks.  Whether  plaintiff 
exercises  due  care  in  passing  over  a  sidewalk  when  it  is  in  process 
of  repair  and  she  is  fully  acquainted  with  its  condition  is  a  question 
of  fact  for  the  jury. 

Z.  EyiDENCE — when  opinion  of  physician  as  to  cause  of  injury 
is  admissihle.  Where  plaintiff  fell  over  a  water  plug  projecting 
above  the  level  of  the  sidewalk,  in  a  personal  injury  action  against 
the  city,  negligence  of  defendant  being  admitted,  the  testimony  of 
plaintiffs  physician  as  to  whether  her  physical  condition  is  the 
result  of  the  accident  complained  of  is  admissible. 
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3.  Evidence — expert  testimony.  The  opinion  of  a  physician  as 
to  the  cause  of  plalntifT's  injury  is  not  conclusive  but  subject  to  be 
contradicted  by  other  evidence. 

4.  Instructions — pointing  out  questions  of  fact  to  he  determined 
hy  the  jury.  An  instruction  that  whether  or  not  defendant  was 
guilty  of  negligence;  that  whether  or  not  defendant  had  notice 
or  by  the  exercise  of  ordinary  care  would  have  had  notice  of  the 
condition  of  the  sidewalk  complained  of;  that  whether  or  not 
plaintiff  exercised  ordinary  care  for  her  own  safety;  and  that 
whether  or  not  plaintiff  is  entitled  to  recover  are  all  questions 
of  fact  to  be  determined  from  the  evidence;  is  proper. 

5.  Instbuctions — when  no  evidence  to  support.  Where  there  is 
no  evidence  on  which  to  base  a  part  of  an  instruction  it  is  properly 
refused. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  May  9, 
1913.    Rehearing  denied  May  27,  1913. 

William  H.  Sexton  and  N.  L.  Piotrowski,  for  appel- 
lant; David  R.  Levy,  of  counsel. 

C.  H.  SipPEL  and  Anson  II.  Brown,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  Mary  Powers,  appellee, 
against  the  city  of  Chicago  for  damages  on  account 
of  injuries  claimed  to  have  been  sustained  by  her  by 
tripping  over  a  water  plug  projecting  above  the  level 
of  a  public  sidewalk,  causing  her  to  fall  to  the  ground, 
and  certain  injuries  resulted  therefrom. 

The  plaintiff,  accompanied  by  her  mother,  Mrs. 
Bridget  Brown,  and  a  neighbor,  Mrs.  Mary  Trent,  was 
walking  with  them  on  the  north  side  of  23rd  street  in 
the  city  of  Chicago  between  Leavitt  street  and  Irving 
avenue,  on  September  24th  or  25th,  1909.  The  three 
women  were  carrying  some  baskets  of  peaches.  The 
plaintiff  tripped  over  a  water  plug  projecting  above 
the  sidewalk  and  fell  face  forward.  At  that  time  she 
had  been  pregnant  about  four  and  one  half  months. 
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Her  mother  and  Mrs.  Trent  assisted  her  to  her  home 
nearby,  and  after  about  fifteen  minutes  the  plaintiff 
retired.  During  the  night  she  felt  pains  in  her  back 
and  abdomen.  Hemorrhages  and  pain  in  her  back  fol- 
lowed. She  had  a  miscarriage  and  was  taken  to  a 
hospital  on  October  18th  or  19th  following.  She  was 
there  put  to  bed,  and  an  operation  was  performed  upon 
her  while  she  was  under  the  influence  of  an  anaesthetic. 
She  remained  in  the  hospital  a  week  and  was  then 
taken  home  and  remained  in  bed  at  home  over  a 
week.  She  subsequently  was  able  to  be  about  the 
house  during  some  parts  of  the  day.  The  evidence 
tends  to  show  that  she  has  never  fully  recovered  from 
her  injuries,  and  about  September  5,  1910,  she  gave 
premature  birth  to  a  child. 

The  place  of  the  accident  was  about  150  feet  east 
of  her  house.  At  the  -time  she  fell  over  the  plug  it 
was  dark. 

On  the  trial,  the  jury  found  for  the  plaintiff  and 
assessed  her  damages  at  the  sum  of  $3,000.  and  the 
court,  after  overruling  a  motion  for  a  new  trial  and 
a  motion  in  arrest  of  judgment,  entered  judgment  upon 
the  verdict. 

It  is  urged  as  a  ground  of  reversal  that  the  evidence 
on  behalf  of  the  plaintiff  fails  to  show  that  the  plain- 
tiff was  exercising  ordinary  care  for  her  own  safety, 
and  that  she  was  guilty  of  contributory  negligence. 
The  ground  upon  which  this  claim  is  made  is  that  the 
evidence  shows  that  she  resided  within  about  150  feet 
of  the  water  plug  and  must  have  known  of  its  exist- 
ence prior  to  the  time  when  she  stumbled  her  foot 
against  it.  This,  we  think,  is  hardly  a  correct  state- 
ment of  the  evidence  for,  while  the  plaintiff  admits  that 
she  may  have  seen  the  water  plug  prior  to  the  acci- 
dent, it  does  not  show  that  she  knew  of  its  existence. 
The  evidence  tends  to  show  that  she  had  passed  the  por- 
tion of  the  sidewalk  in  which  the  plug  was  sticking  up 
not  more  than  a  half  dozen  times  prior  to  the  accident, 
and  that  she  might  have  seen  the  plugs  but  never  had  her 
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attention  directed  to  them  and  never  took  any  notice 
of  them.  She  had  resided  in  her  then  place  of  abode 
only  since  the  24th  of  June  preceding  the  accident, 
and  she  did  not  frequently  pass  over  this  section  of 
sidewalk.  It  appears  that  the  sidewalk  had  been  torn 
up  at  the  place  in  question  about  six  months  prior  to 
the  accident,  and  cinders  laid  down  for  people  to  walk 
upon,  and  that  two  water  plugs  or  pipes  extended  up 
several  inches  above  the  cinders,  and  it  was  not  barri- 
caded. The  section  of  the  sidewalk  in  question  was 
east  of  plaintiff's  house,  and  she  had  no  occasion  to 
pass  over  it  frequently,  and  while  she  says  she  may 
have  noticed  it,  we  do  not  regard  that  as  evidence  to 
the  effect  that  she  had  full  knowledge  of  the  existence 
of  the  plug  or  such  familiarity  with  the  condition  of 
the  sidewalk  as  to  put  her  upon  notice  of  its  condition. 
Even  if  she  had  known  of  their  existence  before  the 
time  of  the  accident,  she  would  not  necessarily  be  held 
to  be  guilty  of  contributory  negligence  in  passing  over 
the  sidewalk  when  it  was  dark.  Whether  she  was  ex- 
ercising due  care  in  passing  over  the  sidewalk  and  at 
the  time  of  her  injury,  even  if  she  knew  that  it  was  out 
of  repair  or  in  process  of  repair,  was  a  question  of 
fact  for  the  jury  to  determine.  City  of  Mattoon  v. 
Faller,  217  111.  273.  The  evidence  shows  that  the  color 
of  the  cinder  walk  and  the  water  plugs  was  dark,  and 
that  this  rendered  it  difiBcult  to  see  the  water  plugs  in 
the  dark.  The  testimony  of  the  plaintiff  and  her  wit- 
nesses is  that  immediately  after  the  accident  they 
examined  the  walk  and  looked  for  the  .object  over 
which  the  plaintiff  had  fallen,  and  then  for  the  first 
time  discovered  the  plug  within  a  few  inches  of  plain- 
tiff's foot. 

If  the  evidence  in  the  case  shows  that  the  plaintiff 
was  fully  acquainted  with  the  condition  of  the  sidewalk 
in  question,  it  would  still  be  a  question  for  the  jury 
as  to  whether  she  was  in  the  exercise  of  ordinary  care, 
or  whether  she  was  guilty  of  contributory  negligence. 
Wallace  v.  City  of  Farmington,  231  111.  232:  Hora- 
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hurda  v.  City  of  Chicago,  154  HI.  App.  627.  The  ver- 
dict of  the  jury  ought  not  to  be  disturbed  upon  the 
question  of  the  want  of  the  exercise  of  ordinary  care 
or  contributory  negligence  upon  the  evidence  in  the 
record. 

Dr.  Cupler,  the  attending  physician  of  the  plaintiff, 
was  called  as  a  witness  on  her  behalf,  and  after  testify- 
ing as  to  her  condition  from  knowledge  he  derived  as 
her  attending  physician,  a  number  of  hypothetical  ques- 
tions were  put  to  him.  Appellant  lays  stress  upon  the 
following  examination  as  erroneous.  The  doctor  was 
asked  the  following  question: 

**Q.  Doctor,  assuming  that  a  lady  about  twenty-five 
years  of  age,  while  walking  along  a  sidewalk,  falls 
over  a  water  plug  about  six  or  seven  or  eight  inches 
above  the  surface  of  the  ground;  that  after  she  has 
fallen  she  is  assisted  to  her  feet  by  two  ladies,  taken 
to  her  home,  which  was  about  150  feet  away ;  that  there 
she  is  put  to  bed  about  fifteen  minutes  after  the  acci- 
dent had  occurred ;  that  at  that  time  she  was  and  had 
been  pregnant  about  four  and  one-half  months;  that 
during  the  night  she  awoke  and  had  pains  in  her  ab- 
domen and  back;  the  next  day  she  discovered  some 
hemorrhage  from  the  womb,  and  in  the  evening  went 
to  a  physician;  that  the  physician  made  an  examina- 
tion of  the  lady  and  found  some  hemorrhage,  and  also 
made  an  internal  examination,  and  examining  the 
womb  and  examined  the  lady  outside,  and  that  he 
found  she  had  been  injured  somewhat  internally.  Have 
you  an  opinion  as  to  what  the  case — " 

''The  Court:  Just  a  minute.  Isn't  there  further 
evidence  than  that  here? 

Mr.  Emrich:  I  object  on  account  of  the  internal 
injuries  and  that  sort  of  thing.     *     *     * 

The  Court :    Did  you  find  internal  injuries  ? 

A.    No  sir. 

The  Court :  Strike  internal  injuries  out  of  the  ques- 
tion. 

Q.  Then,  doctor  have  you  an  opinion  as  to  the 
cause  of  those  injuries  and  of  that  hemorrhage? 

The  court  ruled  that  he  might  answer  over  objection. 
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A.    Yes,  I  have  an  opinion. 

Q.    What  is  that  opinion? 

A.  I  think  the  fall  Mrs.  Powers  says  she  received, 
I  think  that  caused  the  condition. 

Q.  Your  opinion,  in  other  words,  is  that  the  fall 
would  be  the  cause  of  that  condition? 

A.    Yes,  sir.** 

Counsel  for  appellant  then  moved  to  strike  out  the 
answer  but  the  court  allowed  it  to  stand.  We  assume 
the  motion  to  strike  relates  to  the  last  or  modified 
answer. 

It  is  now  insisted  that  the  court  erred  in  allowing 
the  answer  of  the  doctor  to  stand,  for  the  reason  that 
he  stated  that  the  condition  of  the  plaintiff  was  caused 
by  the  injuries  which  Mrs.  Powers  says  she  received; 
that  this  was  not  an  answer  to  the  hypothetical  ques- 
tion, and  the  witness  assumed  something  entirely  out- 
side of  the  question.  It  is  argued  that  the  court  al- 
lowed the  doctor's  conclusion  to  be  substituted  for  the 
finding  of  the  jury  on  an  ultimate  fact  in  issue  in  the 
case,  and  that  his  answer  was  not  in  reply  to  a  hypo- 
thetical question,  but  was  based  upon  what  his  patient 
had  told  him.  There  seems  to  be  not  only  an  apparent 
but  a  real  confusion  in  the  authorities  in  this  state 
upon  the  subject  of  expert  testimony  and  particularly 
upon  the  question  as  to  when  an  expert  witness  may 
be  allowed  to  testify  to  cause  and  effect  in  a  given 
case.  In  the  case  of  City  of  Chicago  v.  Didier,  227  HI. 
571,  the  court  recognizes  that  there  is  an  apparent  con- 
fusion in  the  authorities  on  the  question  as  to  whether 
in  such  cases  as  this  a  medical  expert  may  be  asked 
his  opinion  as  to  whether  the  physical  conditions  of 
the  injured  party  are  the  result  of  the  accident  com- 
plained of.  In  that  case,  a  hypothetical  question  was 
put  to  the  expert  witness  who  had  heard  the  testimony 
of  the  attending  physician  and  also  other  testimony. 
The  witness  was  asked  to  assume  that  the  accident 
occurred  in  the  manner  described  and  to  assume  the 
truth  of  the  testimony  which  he  had  heard,  and  was 
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then  asked  as  to  what  he  would  say  was  the  cause  of 
the  uterine  and  pelvic  condition,  and  the  witness  gave 
it  as  his  opinion  that  it  resulted  from  the  accident  com- 
plained of.  The  court  held  that  there  was  no  error  in 
the  admission  of  the  opinion  of  the  witness  in  evi- 
dence. The  court  then  discriminated  between  that 
case  and  Illinois  Cent.  R.  Co.  v.  Simth,  208  111.  608, 
and  states  that  the  apparent  confusion  of  the  author- 
ities arises  from  a  failure  to  distinguish  between  cases 
where  the  manner  in  which  the  injury  is  received  is 
admitted  and  cases  where  the  manner  of  the  injury  is 
denied,  and  holds  that  Illinois  Cent.  R.  Co.  v.  Smith, 
supra,  belongs  to  the  latter  class  of  cases,  and  the 
Didier  case  to  the  former  class.  We  are  unable  to 
draw  any  distinction  between  the  Didier  case,  supra, 
and  the  case  at  bar.  No  question  is  made  in  this  record 
as  to  the  cause  and  manner  of  the  accident.  The  neg- 
ligence of  the  city  is  admitted,  and  no  question  is  made 
but  that  the  plaintiff  stumbled  over  the  projecting 
water  plug.  The  question  is  as  to  whether  certain 
physical  conditions  were  caused  by  the  accident  com- 
plained of  and,  as  held  in  the  Didier  case,  supra,  the 
determination  of  that  question  involves  special  skill 
and  knowledge  of  science  that  does  not  come  within 
the  experience  of  laymen  possessing  the  education  or 
knowledge  common  to  those  moving  in  the  ordinary 
walks  and  engaged  in  tjie  ordinary  occupations  of  life ; 
and  under  those  circumstances  persons  possessing  the 
special  knowledge,  skill  or  science  may  give  their  opin- 
ions on  the  subject  as  the  witness  did  in  this  case.  The 
rule  in  the  Didier  case  has  been  followed  in  Chicago 
Union  Traction  Co.  v.  Roberts,  229  111.  481,  and  Fuhry 
V.  Chicago  City  Ry.  Co.,  239  111.  548.  Whatever  our 
opinion  otherwise  might  have  been  on  the  question  we 
are  controlled  by  these  decisions.  As  stated  in  the 
Didier  case,  the  opinion  given  by  the  witness  was  not 
conclusive  and  was  subject  to  be  contradicted  by  other 
evidence.    It  was  for  the  jury  to  determine  the  weight 
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and  value  of  such  opinion  when  considered  in  connec- 
tion with  all  the  evidence  in  the  case. 

Error  is  assigned  upon  the  giving  of  the  first  in- 
struction given  at  the  request  of  the  plaintiff.  That 
instruction  was  as  follows: 

'^The  jury  is  instructed  that  whether  or  not  the  de- 
fendant, City  of  Chicago,  was  guilty  of  negligence; 
whether  or  not  the  City  of  Chicago  had  notice  or  by 
the  exercise  of  ordinary  care  would  have  had  notice 
of  the  condition  of  the  sidewalk  complained  of; 
whether  or  not  the  plaintiff,  just  before  and  at  the 
time  of  the  injury  complained  of,  exercised  ordinary 
care  for  her  own  safety ;  and  whether  or  not  the  plain- 
tiff is  entitled  to  recover  in  this  case,  are  all  questions 
of  fact  to  be  determined  by  you  from  the  evidence  in 
this  case  and  under  the  instructions  of  the  court.'' 

The  complaint  made  by  the  appellant  to  the  above 
instruction  is  that  it  did  not  confine  the  jury  to  a  con- 
sideration of  negligence  as  charged  in  the  declaration. 
Numerous  cases  are  cited  in  which  instructions  were 
under  review  which  directed  a  verdict.  Those  cases 
have  no  application  to  the  instruction  under  consider- 
ation, for  it  does  not  direct  a  verdict.  It  simply  points 
out  to  the  jury  certain  questions  in  issue  under  the 
pleadings,  and  instructs  them  that  they  are  questions 
of  fact  to  be  determined  by  the  jury  under  the  instruc- 
tions of  the  court. 

Complaint  is  made  of  the  refusal  of  instruction 
marked  No.  18.  There  was  no  evidence  in  the  record 
upon  which  to  base  the  following  part  of  the  instruc- 
tion: *' There  was  a  roadway  or  other  path  for  pe- 
destrians adjacent  to  or  alongside  of  said  alleged  de- 
fective sidewalk,  and  that  said  roadway  or  other  path 
was  reasonably  safe  for  ordinary  travel  by  pedestrians 
thereon." 

We  think  the  other  refused  instructions  were  fully 
covered  by  instructions  Nos.  1,  3,  4,  5,  10,  11,  and  14 
given  at  the  request  of  appellant. 

The  judgment  is  affirmed. 

Affirmed. 
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Delos  P.  Phelps  et  al.^  Appellees^  y.  Leslie  G.  Hughes^ 

Appellant. 

Gen.  No.  18^417. 

L  ABauMParr— when  declaration  sufficient  A  count  alleging 
that  a  contract  was  made  whereby  defendant  agreed  to  pay  plain- 
tiff, a  lawyer,  $250.00  for  carrying  a  certain  suit  for  divorce  to  a 
decree  in  the  Superior  Court,  that  the  case  was  dismissed  by  agree- 
ment of  the  parties,  that  a  suit  for  divorce  on  other  grounds  was 
filed  by  plaintiff  as  agreed  and  was  carried  to  a  decree,  that  de- 
fendant thereby  became  indebted  to  plaintiff  for  the  sum  of  $250.00 
and  that  being  so  indebted  he  thereafter  promised  to  pay,  is.  suffi- 
cient for  even  if  the  old  contract  was  destroyed  it  does  not  follow 
that  recovery  is  not  supported  on  the  new  contract  and  if  any  re- 
quirement of  the  original  contract  was  not  met  it  was  waived  by 
defendant. 

2.  PurADiNG — general  demurrer.  Where  a  declaration  states 
facts  sufficient  to  warrant  recovery,  the  fact  that  many  evidentiary 
facts  are  unnecessarily  averred  does  not  make  it  obnoxious  to  a 
general  demurrer. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed 
May  9,  1913. 

EiCB  &  O'Neil,  for  appellant. 
William  J.  Staplbton,  for  appellees. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Appellees,  constituting  a  law  firm,  brought  an  action 
in  assumpsit  against  defendant  Hughes,  appellant, 
and  filed  a  special  count  on  a  contract  for  services,  and 
in  addition  thereto  the  common  counts.  The  errors 
assigned  question  the  action  of  the  court  in  over- 
ruling the  demurrer  of  the  first  count  of  the  declara- 
tion and  entering  judgment  thereon,  aU  other  counts 
having  been  withdrawn.    The  errors  assigned,  there- 
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fore,  present  to  this  court  for  decision  the  sufficiency 
of  the  first  count  of  the  declaration. 

In  that  count  appellees  aver  that  on  the  first  day  of 
December,  1906,  the  defendant  b^ing  possessed  of  val- 
uable property  and  real  estate,  estimated  by  him  at 
the  value  of  $25,000,  had  brought  a  suit  in  the  Su- 
perior Court  of  Cook  county,  Illinois,  against  his  wife, 
Grace  B.  Hughes,  for  divorce,  charging  adultery  in 
the  bill  as  the  only  ground  therefor.  This  charge  of 
the  bill  was  denied  by  appellant's  wife,  and  by  cross- 
bill the  defendant  was  charged  with  both  adultery  and 
extreme  and  repeated  cruelty,  and  by  the  issuer 
formed  between  the  defendant  and  his  wife,  there  was 
involved  the  questions  of  divorce,  of  the  custody  of 
their  two  children,  of  attorneys'  fees  and  expenses  for 
the  wife  during  the  said  contest,  of  alimony  for  herself 
and  children,  and  of  dower  in  the  real  estate  of  the  de- 
fendant. In  the  trial  of  that  case  a  jury  had  been 
called  and  heard  the  evidence,  which  had  occupied 
the  larger  portion  of  a  week,  and  had  found  by  their 
verdict  that  Grace  B.  Hughes  was  not  guilty  as 
charged  in  the  bill  of  the  defendant,  and  had  also 
found  that  the  defendant  herein  was  guilty  of  extreme 
and  repeated  cruelty  to  his  wife,  in  pursuance  of 
which  finding  of  the  jury  the  court  had  entered  a  de- 
cree allowing  the  said  Grace  B.  Hughes  the  control 
of  the  children,  $500  for  her  solicitors*  fees  in  trying 
said  cause  before  the  jury,  $300  alimony  for  herself 
and  children,  and  $14  per  week  continuing  alimony, 
and  $250  for  solicitors'  fees  for  her  attorneys  in  the 
Appellate  Court  if  the  case  was  appealed.  The  dec- 
laration avers  that  the  cause  having  been  appealed  to 
the  Appellate  Court  and  reversed  and  remanded  to 
the  Superior  Court  for  retrial,  the  defendant  herein, 
on  January  25,  1908,  applied  to  plaintiffs  to  take 
charge  of  and  attend  to  his  interests  in  the  said  con- 
test between  him  and  his  wife,  and  his  interest  there- 
with necessarily  connected,  and  also  requested  the 
plaintiffs  to  then  and  there  fix  a  definite  amount  for 
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which  they  would  attend  to  the  same,  and  being  ad- 
vised not  to  require  the  price  to  be  fixed  in  advance, 
as  it  would  cost  more  should  there  be  a  long  trial  by  a 
jury  than  if  the  matters  were  disposed  of  on  hearing 
before  the  judge,  nevertheless  defendant  insisted  in 
his  requirement  that  the  price  must  be  absolutely 
fixed  in  advance,  and  was  told  that  in  that  case  it 
would  cost  him  $500  for  disposal  of  the  case  in  the 
Superior  Court,  which  amount  he  declined  to  agree  to 
pay,  but  proposed  to  plaintiffs  that  he,  the  defendant, 
would  pay  plaintiffs  $250  for  their  services  in  the  Su- 
perior Court  in  that  behalf,  no  matter  whether  the 
trial  of  the  case  was  long  or  short,  with  a  jury  or  with- 
out a  jury;  whereupon,  after  considering  the  subject 
with  the  defendant,  plaintiffs  then  and  there  entered 
into  a  written  contract  with  the  defendant,  which  was 
signed  and  delivered  by  them,  respectively,  in  words 
and  figures  following,  to-wit: 

'*  Chicago,  m.,  January  25,  1908. 

It  is  agreed  that  Phelps,  Phelps  &  Finley  shall  try 
the  divorce  case  of  Hughes  vs.  Hughes  in  the  Superior 
Court,  carrying  it  to  a  decree  there  for  the  sum  of 
$250,  be  the  trial  short  or  long,  with  a  jury  or  without 
a  jury,  and  that  said  $250  shall  be  paid  in  full  by  June 
1, 1908,  and  as  much  sooner  as  possible  as  to  part  of  it. 

Witness  our  hands  this  date, 

Leslie  C.  Hughes, 
Phelps,  Phelps  &  Finley." 

The  plaintiffs  aver  that  they  then  and  there  entered 
upon  the  services  required  in  said  cause  and  the 
preparation  thereof  for  trial,  and  were  then  and  there 
directed  by  the  defendant  to  ascertain  by  negotiations 
with  the  attorney  for  Grace  B.  Hughes  whether  an 
agreement  could  be  had  as  to  the  custody  of  the  chil- 
dren, alimony  and  dower,  protecting  the  property 
rights  of  defendant,  which  plaintiffs  then  and  there 
did,  and  after  long,  patient  and  laborious  negotiations, 
covering  weeks  of  time,  ascertained  that  defendant's 
interest,  as  stated,  could  be  most  completely  secured. 
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including  the  custody  of  the  children,  in  case  a  divorce 
was  granted,  if  the  defendant  would  consent  to  amend 
his  bill,  withdrawing  therefrom  the  charge  of  adul- 
tery, and  substituting  desertion  instead  as  the  only 
ground  charged  as  cause  for  divorce,  which  situation 
the  plaintiffs  presented  and  explained  to  the  defend- 
ant, who  then  and  there  agreed  to  the  same  as  it  would 
save  the  reputation  of  his  children  from  stain. 

The  plaintiffs  further  aver  that  the  original  bill 
filed  by  the  defendant  against  his  said  wife  upon  exam- 
ination was  found  to  have  charged  adultery  only  and  to 
have  been  filed  in  less  than  two  years  after  Grace  B. 
Hughes,  defendant's  wife,  absented  herself  from  her 
home,  whereas  a  bill  for  desertion  could  only  be  main- 
tained and  the  court  have  jurisdiction  in  said  cause 
when  filed  two  full  years  after  the  desertion  occurred, 
and  that  the  existing  bill  could  not  be  amended,  and 
a  decree,  if  granted,  based  upon  desertion  only  could 
not  be  upheld  as  valid  and  binding,  but  that  it  could 
be  accomplished  by  filing  a  new  bill,  as  more  than  two 
years  had  then  elapsed  since  the  absence  from  home 
of  the  said  Grace  B.  Hughes;  whereupon  defendant, 
having  been  advised  of  this  situation,  then  and  there 
directed  the  plaintiffs  to  file  such  new  bill  for  divorce, 
charging  desertion  only,  and  cause  a  decree  to  be  en- 
tered in  said  cause  and  dispose  of  all  of  the  questions 
in  the  contest  between  defendant  and  Grace  B.  Hughes 
under  the  new  bill  to  be  filed,  allowing  the  bill  orig- 
inally filed  to  be  dismissed.  And  plaintiffs  further 
aver  that  in  compliance  with  the  directions  of  the  said 
defendant  in  that  behalf,  and  with  the  expenditure  of 
time,  labor  and  skill  therein,  the  plaintiffs  then  and 
there  filed  said  new  bill  and  tried  the  divorce  case 
of  Hughes  v.  Hughes  in  said  Superior  Court,  carrying 
it  to  a  decree,  and  did  then  and  there,  by  the  expendi- 
ture of  time,  labor  and  skill  in  and  about  said  cause, 
obtain  for  the  defendant  everything  which  could  have 
been  obtained  to  his  advantage  therein,  including  the 
custody  of  his  children  as  wished  by  him,  and  a  de- 
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cree  of  divorce  to  be  entered  in  his  favor  and  the  cut- 
ting off  of  all  dower  and  alimony  as  to  the  said  Grace 
B.  Hnghes,  so  that  the  defendant  was  not  required  to 
pay  and  did  not  pay  a  cent  of  solicitors '  fees  or  court 
expenses  to  enable  the  said  Grace  B.  Hughes  to  prose- 
cute said  suit,  and  the  defendant  then  and  there  be- 
came liable  to  and  was  indebted  to  the  plaintiffs  in 
the  sum  of  $250,  to  be  paid  in  full  by  June  1, 1908,  and, 
being  so  indebted,  the  defendant,  in  consideration 
thereof,  afterwards,  to-wit:  on  June  1,  1908,  and  at 
the  place  aforesaid,  to-wit:  Cook  county,  Illinois,  un- 
dertook and  then  and  there  faithfully  promised  said 
plaintiffs,  well  and  truly  to  pay  unto  the  plaintiffs 
the  said  sum  of  money  in  the  count  mentioned,  when 
he,  the  said  defendant,  should  be  thereunto  afterwards 
requested.  The  count  then  avers  that  although  often 
requested,  the  defendant  had  not  yet  paid  the  said 
several  sums  of  money  above  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof  to  the  plaintiffs, 
but  has  refused  and  still  does  refuse  to  the  damage,  of 
$1,000. 

It  is  argued  that  the  allegations  of  the  declaration 
show  that  the  case  of  Hughes  v.  HugheSj  which  was 
then  pending  in  the  Superior  Court,  after  having  been 
remanded  from  the  Appellate  Court,  was  by  agree- 
ment of  all  parties  dismissed,  and  that  the  plaintiffs 
did  not  carry  out  the  provisions  of  the  contract  by 
carrying  said  suit  to  a  decree  by  trial  before  the  court 
with  or  without  a  jury,  and  that,  therefore,  there  has 
been  no  strict  performance  of  the  contract  by  the 
plaintiffs. 

The  declaration  sets  out  the  agreement  and  the  mod- 
ification of  the  agreement,  and  the  performance  of  the 
agreement  as  modified.  The  modification  of  the  agree- 
ment, when  it  was  found  advisable  that  it  should  be 
modified,  substituted  for  the  case  of  Hughes  v.  Hughes 
then  pending  a  new  suit  based  upon  a  different 
ground,  the  new  suit  being  rendered  necessary  by  the 
grounds  upon  which  the  divorce  was  to  be  obtained. 
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This  was  the  only  modification  of  the  contract.  The 
averments  of  the  declaration  show  that  the  contract, 
as  thus  modified,  was  performed. 

It  is  also  urged  that  by  the  modification  of  the 
agreement,  the  old  contract  was  destroyed  and  a  new 
contract  was  created,  and  that  this  appears  by  the 
averments  of  the  declaration.  Even  if  this  be  con- 
ceded, it  does  not  follow  that  the  declaration  does  not 
support  a  recovery  on  the  new  contract.  It  sets  out 
the  new  contract,  and,  as  we  have  said  above,  it  al- 
leges performance  thereof.  The  only  change  shown 
by  the  declaration,  if  it  was  a  change,  in  the  agreement 
was  the  substitution  of  a  new  suit  with  the  acquiesence 
of  the  defendant,  leaving  the  contract  otherwise  un- 
changed. On  this  hypothesis  or  theory  the  declaration 
alleges  a  good  cause  of  action.  That  the  declaration 
avers  unnecessarily  many  evidentiary  facts  did  not 
make  it  obnoxious  to  a  general  demurrer.  If  there 
was  any  requirement  of  the  original  contract  which 
was  not  met  by  the  plaintiffs,  it  was  waived  by  the 
defendant  according  to  the  averments  of  the  declara- 
tion. A  party  may  waive  performance  of  a  part  of 
the  contract  and  yet  be  bound  by  it.  Crane  v.  Kildorf, 
91  111.  567;  Vroman  v.  Darrow,  40  111.  171;  Morrill  v. 
Colehour,  82  HI.  618. 

The  declaration  avers  facts  suiKcient  to  sustain  a 
recovery.  The  demurrer  was  properly  overruled. 
The  judgment  is  aflSrmed. 


Affirmed. 
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Frank  J.  Eleinsmltli  and  Elmor  H.  Elelnsmltli,  Trad- 
ing as  Kleinsmith  Bros.  Defendants  in  Error,  y, 
Charles  Baltz  and  Otto  Diederiehs,  Trading  as 
Baltz  &  Diederiehs,  Plaintiffs  in  Error. 

Gen.  No.  17,249. 

"L  Sales — ctction  for  price.  Judgment  for  plaintiff  In  an  action 
tor  a  balance  due  for  butter  sold  and  delivered  to  defendant  on  the 
"STlgin  basis"  held,  not  against  the  evidence  though  the  evidence 
Is  conflicting  whether  such  butter  was  of  the  grade  required  by 
such  basis. 

2.  Sales — evidence.  In  an  action  for  a  balance  due  for  butter 
alleged  to  have  been  sold  and  delivered  on  the  "Elgin  basis/'  held, 
that  the  court  without  a  Jury  was  warranted  In  concluding  that  de- 
fendants in  bad  faith  led  plaintiff  to  believe  that  he  would  receive 
the  Elgin  price  without  charge  for  freight  or  commission  and  that 
such  finding  might  legitimately  be  influenced  by  the  apparent  unfair 
methods  employed  by  defendant 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Williaic 
W.  Maxwell,  Judge*  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  May  21, 
1913. 

Defrebs,  Buckingham,  Bitter,  Campbell  &  Eaton, 
for  plaintiffs  in  error ;  Don  K.  Jones,  of  counsel. 

W.  A.  CuNNEA  and  Joseph  P.  Eaffebty,  for  defend- 
ants in  error. 

Mb.  Pbesidino  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

Frank  J.  Kleinsmith  and  Elmor  H.  Kleinsmith  re- 
covered a  judgment  against  Charles  Baltz  and  Otto 
Diederichs,  plaintiffs  in  error,  in  the  sum  of  $836.90, 
for  an  alleged  balance  due  them  for  creamery  butter 
sold  and  delivered  to  plaintiffs  in  error.  The  trial 
was  before  the  court  without  a  jury. 

The  butter  was  shipped  by  defendants  in  error  in 
response  to  the  following  circular  letter,  received  by; 

Toi^  CLXXX  24 
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them  from  plaintiflfs  in  error,  dated  February  16, 
1910,to-wit: 

'*This  letter  is  important  to  yon.  Illinois  should 
ship  their  creamery  butter  to  this  large  central  mar- 
ket. We  offered  you  36c  no  freight  no  commissions, 
exactly  what  it  sold  at,  at  Elgin.  Did  you  do  better? 
We  will  take  your  butter  on  the  Elgin  basis,  from  now 
until  the  first  of  May,  no  freight  no  commission.  We 
have  no  butter  in  cold  storage,  of  any  kind.  We  need 
your  butter,  prime  quality,  sweet  flavored  butter,  for 
our  fast  growing  trade.  We  want  it  now.  We  will 
send  you  a  good  advance  as  soon  as  we  get  the  railroad 
receipt.  The  balance  after  receiving  the  butter.  Ship 
right  away.  Mark  the  tubs  B.  &  D.  Chicago,  write 
the  full  name  in  the  railroad  receipt  and  mall  it  to 
us.  •  *  •  You  need  no  refrigerator.  We  are  respon- 
sible for  what  we  say.  *  * 

Plaintiffs  in  error  admit  that  they  owed  defendants 
in  error  a  balance  on  butter  shipped  in  the  sum  of 
$223.42,  and  deny  that  any  greater  sum  is  due  for 
said  butter.  There  is  no  dispute  as  to  the  number  of 
the  shipments  or  as  to  the  weights  thereof. 

Plaintiffs  in  error  contend  simply  that  the  court 
erred  in  allowing  defendants  in  error  the  Elgin  prices 
for  butter  instead  of  the  market  prices  at  Chicago. 
The  expert  evidence  in  the  record  without  question 
proves  that  the  Elgin  butter  district  includes  the  states 
of  Iowa,  Wisconsin  and  Illinois,  and  that  the  *' Elgin 
basis  ^  Ms  a  well  recognized  trade  term  with  a  well  de- 
fined meaning  among  the  butter  men  of  that  district; 
that  butter  sold  on  the  Elgin  basis  means  that  it  sells 
for  the  Elgin  price  published  every  week  by  the  El- 
gin Board  of  Trade,  which  price  is  a  one  price  only 
for  each  week,  and  for  one  grade  of  butter  only, 
known  as  ''extra,**  and  that  butter  must  score  93 
points  or  better  when  inspected  to  come  within  the 
grade,  ''extra.**  Plaintiffs  in  error  also  argue  that  as 
the  butter  was  sold  and  delivered  to  them  on  the  El- 
gin basis  the  burden  of  proof  was  on  the  defendants 
in  error  to  prove  that  the  butter  in  question  graded 
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as  extra,  and  that  having  failed  so  to  do  the  plaintiffs 
in  error  were  entitled  to  retain  the  butter  on  the  pay- 
ment of  the  market  value  thereof  in  Chicago,  as  shown 
and  proved  for  the  days  on  which  the  butter  was  de- 
livered to  them  in  Chicago.  If  it  be  conceded  that 
plaintiffs  in  error  are  correct  in  their  theory,  we  can- 
not say  that  the  judgment  is  against  the  manifest 
weight  of  the  evidence.  The  undisputed  evidence  of 
the  defendants  in  error,  as  testified  to  by  their  expert 
and  apparently  disinterested  witness,  L.  C.  Carmich- 
ael,  shows  that  a  custom  prevails  in  the  Elgin  district, 
when  butter  is  sold  on  the  Elgin  basis,  for  the  buyer 
to  notify  the  shipper  if  it  scores  under  the  grade,  ex- 
tra, immediately  after  that  fact  is  ascertained,  and 
that  it  is  left  to  the  shipper  to  say  what  shall  be  done 
with  it,  as  the  buyer  is  not  bound  to  accept  it  unless 
it  grades  as  extra.  This  witness  also  testified  that  his 
firm,  the  H.  W.  Carmichael  Cream,  Milk  and  Butter 
Company  of  Eockford,  Illinois,  deals  only  in  one  grade 
of  butter,  extra,  and  that  during  the  months  of  Feb- 
ruary, March  and  April,  1910,  the  same  months  in 
which  the  butter  in  question  was  sold  and  delivered  to 
plaintiffs  in  error,  his  company  bought  butter  of  de- 
fendants in  error,  and  that  all  the  butter  received  of 
them  by  his  firm  in  those  months  was  extra  and  would 
grade  on  inspection  as  extra  on  the  Elgin  basis,  and 
that  he  has  had  an  experience  of  fifteen  years  in  deal- 
ing with  butter.  F.  J.  Kleinsmith,  a  defendant  in  er- 
ror, testified  also  that  his  firm  shipped  butter  to  Car- 
michael's  firm  in  said  months  in  fifty  pound  lots,  cut 
up  in  print  pounds,  and  that  it  was  the  identical  same 
kind  of  butter  shipped  to  plaintiffs  in  error,  and  out 
of  the  same  chums  and  that  the  only  difference  in 
print  pounds  and  tub  butter,  as  shipped  to  plaintiffs 
in  error,  is  that  the  tub  butter  is  put  up  in  bulk  and 
not  in  pounds.  He  names  two  dates,  March  29th  and 
April  13th,  that  he  shipped  to  Carmichael 's  company 
butter  out  of  the  same  churns  and  same  churnings  as 
he  shipped  to  plaintiffs  in  error  on  March  30th  and 
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April  13th.  By  examination  of  the  table  below  it  will 
be  seen  that  this  butter  that  scored  93  in  Roekford, 
Illinois,  on  those  dates,  scored  only  86  in  Chicago 
March  30th,  and  on  April  13th  ten  tubs  thereof  scored 
only  80,  and  fifteen  tubs  only  scored  87,  as  reported  by 
plaintiffs  in  error. 

Opposed  to  this  testimony  as  to  the  scoring  of  the 
butter  in  question,  plaintiffs  in  error  introduced  three 
witnesses,  including  themselves.  Frank  I.  Woolverton, 
a  butter  inspector  for  the  Elgin  Board  of  Trade,  testi- 
fied that  he  inspected  butter  for  plaintiffs  in  error 
during  said  months  and  that  the  butter  scored  on  each 
particular  date,  as  indicated  in  said  table  below,  and 
identifies  his  inspection  certificates,  and  that  none  of 
it  scored  as  high  as  93,  extra,  but  he  could  not  or  did 
not  identify  the  butter  inspected  as  the  butter  in  ques- 
tion. Charley  Baltz  identified  the  butter  inspected  as 
the  butter  in  question  by  reference  to  the  numbers  on 
the  certificates  of  inspection,  and  by  an  examination 
of  their  books  and  the  railroad  receipts,  and  testified 
that  none  of  the  butter  graded  as  high  as  extra.  He 
also  testified  that  the  first  column  of  prices  furnished 
in  said  table  below  were  the  correct  Chicago  market 
values  of  butter  scoring  according  to  said  table  on  the 
dates  therein  set  forth.  Otto  Diederichs  simply  iden- 
tified the  butter  inspected  as  the  butter  in  question  by 
reference  to  their  books,  the  railroad  receipts  and  said 
certificates  of  inspection. 

The  following  table,  above  referred  to,  beginning 
with  the  first  column  on  the  left  and  reading  to  the 
right,  shows  these  facts  in  their  order  concerning  said 
shipments  of  butter,  by  defendants  in  error,  to-wit: 
the  date  of  shipment  weight  at  creamery  in  pounds, 
loss  of  weight  in  Chicago,  scoring  on  inspection,  Chi- 
cago price  per  pound,  the  Elgin  price  per  pound 
claimed  by  defendants  in  error,  and  the  value  of  the 
shipment  at  the  Elgin  price.  The  first  total  is  the  to- 
tal value  at  the  Elgin  price  and  the  second  total,  the 
total  value  at  the  Chicago  price. 
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Feb 

17th 

298   9 

87 

25c 

28c  $ 

83.44 

I\b. 

24th 

900  50 

85&86 

22  &  24c 

30c 

270.00 

Mar. 

2nd 

480  23 

85 

22c 

31c 

148.80 

Mar. 

8th 

300  12 

86 

24c 

31c 

93.00 

Mar. 

9th 

240  12 

86 

24c 

31c 

74.00 

Mar. 

16th 

699  33 

82 

21c 

31c 

216.69 

Mar. 

24th 

378   7 

84 

23c 

32c 

120.96 

Mar. 

25th 

441  20 

86 

26c 

32c 

141.12 

Mar. 

30th 

441   4 

86 

27c 

32c 

141.12 

Mar. 

3l8t 

385  19 

84 

24c 

32c 

123.20 

Apr. 

6th 

1107  136 

80&86 

21  &  25c 

31c 

343.17 

Apr. 

13th 

1600  108 

80&87 

21  &  29c 

31c 

496.60 

$2,252.10 
1,638.42 
Plaintiffs  in  error  admit  that  they  received  from  the 
defendants  in  error  a  bill  for  every  shipment  of  said 
butter  at  the  Elgin  price,  and  that  they  never  objected 
thereto,  nor  informed  defendants  in  error  what  any 
of  the  butter  scored  when  inspected,  nor  gave  the  in- 
formation to  them  that  they  would  not  pay  for  it  at 
the  Elgin  price,  until  a  final  statement  and  remittance 
was  mailed  by  them  April  21, 1910,  after  all  the  butter 
had  been  shipped.  On  the  contrary,  the  letters  writ- 
ten by  them  to  defendants  in  error  were  apparently 
framed  with  a  view  to  lead  the  defendants  in  error  to 
believe  they  would  receive  the  Elgin  price  for  their 
butter,  and  without  charging  them  freight  or  commis- 
sion. Remittances  were  generally  delayed  as  a  rule 
until  the  next  shipment  was  on  its  way  to  Chicago,  and 
while  objections  were  continually  made,  they  were 
apparently  made  in  a  way  not  to  stop  the  shipments 
of  butter,  nor  to  make  clear  their  intention  to  not  ac- 
cept or  pay  for  it  as  extra.  The  remittance  for  the 
first  shipment  included  a  premium  of  $1.56  over  the 
Elgin  price  of  28c  and  no  freight  or  express  charges 
were  deducted.  In  their  final  statement  they  reduced 
the  price  of  this  shipment  to  25c  per  pound  and  de- 
ducted $2.10  express  charges,  reducing  the  remittance 
for  this  shipment  from  $85  to  $70.15.    The  complaints 
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of  plaintiflfs  in  error  got  louder  and  more  pronounced 
and  their  remittances  smaller  in  per  cent,  and  less  fre- 
quent as  the  shipments  continued  to  grow  larger,  and 
some  advice  was  kindly  offered  to  defendants  in  error 
in  one  of  these  delayed  letters  of  plaintiffs  in  error 
apparently  as  an  evidence  of  their  good  faith,  and 
desire  for  good  butter,  and  to  enable  defendants  in 
error  to  come  up  to  the  desired  standard.  Finally, 
defendants  in  error  ceased  shipping  butter  before  the 
season  ended,  and  in  the  lower  court  a  cross  demand 
was  filed  by  plaintiffs  in  error  for  damages  for  failure 
to  deliver  butter  the  full  season  as  agreed,  and  which 
butter  they  had  reported  as  not  at  all  satisfactory  for 
their  trade.  The  cross  demand  was  not  pressed  in  the 
lower  court  and  it  is  not  pressed  in  this  court,  but  it 
is  insisted  strenuously  that  there  is  no  evidence  in  this 
record  of  bad  faith  on  their  part  toward  defendants 
in  error.  We  think  the  lower  court  was  well  war- 
ranted in  concluding  otherwise,  and  that  its  finding  in 
this  case  might  be  legitimately  influenced  by  the  ap- 
parent unfair  methods  employed  in  their  dealings  with 
defendants  in  error. 

As  bearing  upon  this  conclusion  we  quote  from  some 
of  the  correspondence.  On  February  19th,  on  receipt 
of  the  first  shipment,  plaintiffs  in  error  promptly 
wrote  defendants  in  error  as  follows: 

'*Your  five  tubs  of  butter  received  and  we  will  pay 
you  28c  (the  Elgin  price)  with  the  understanding  that 
we  take  your  butter  on  the  Elgin  basis  each  week  during 
the  season.  We  prefer  to  have  you  ship  the  butter 
by  freight  and  as  soon  as  we  get  the  railroad  receipt 
for  the  next  shipment  we  will  mail  you  a  check.  We 
need  your  butter  for  our  fast  growing  trade  and  we 
pay  a  premium  for  quality.  Tell  us  how  much  you  are 
going  to  ship  us  now  and  how  much  during  the  flush? 
*  *  »  ^e  think  you  quite  understand  us.  You  want 
a  good  market  for  butter." 

Defendants  in  error  replied  February  22nd  a3  fol- 
lows: 
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'^Your  letter  received;  in  regard  to  it  will  say  we 
will  make  yon  shipment  as  soon  as  next  Freight  leaves 
at  Leaf  River  we  shipped  you  the  lot  from  Adeline  the 
later  part  of  last  week  we  will  take  Elgin  price  for  our 
Butter  till  first  of  May  do  you  handle  print  Butter  if 
so  give  US  offers  on  it.'* 

The  second  shipment  was  made  February  24th,  and 
on  Mareti  1st,  the  very  day  the  second  shipment  was 
inspected,  without  any  reference  to  said  shipment, 
plaintiffs  in  error  remitted  for  the  first  shipment  and 
wrote  to  defendants  in  error  as  follows : 

**Enclosed    please    find    check    No.    7805,    amount 
$85.00.     Referring  to  your  5  tubs  of  butter  for  which 
you  sent  us  a  bill  of  lading  dated  the  17th  received 
here,  being  the  first  lot.    This  shipment  would  be  sat- 
isfactory but  the  flavor  is  not  what  it  should  be,  so 
that  the  butter  will  not  do  for  our  fancy  finest  trade. 
Would  lose  money  if  we  took  it  in  at  full  price  for  our 
regular  trade  as  best  quality.    Such  butter  is  not  sat- 
isfactory and  can  not  pay  you  the  price  under  any 
circumstances  if  this  lot  should  be  taken  by  itself  or 
on  its  own  merits.     However,  if  you  ship  us  right 
along  all  of  your  make,  regular  each  week,  to  the  end 
of  the  season  on  the  Elgin  basis  and  the  butter  shows 
such  improvement  as  to  be  a  grade  that  we  could  put 
out  to  our  trade  at  top  notch  price  as  best  butter  for 
the  season  when  made,  we  would  be  willing  to  try  it, 
take  this  first  lot,  paying  the  price,  standing  the  loss 
on  it,  storing  it  and  run  the  chance  of  getting  out 
whole  later  as  may  seem  best  to  us.'* 

After  receiving  an  urgent  request  from  defendants 
in  error  on  March  3rd  to  remit  for  the  second  ship- 
ment, plaintiffs  in  error  on  March  8th  replied  as  fol- 
lows: 

"Eef erring  to  our  letter  of  March  4th  in  reference 
to  the  9  tubs  and  the  6  tubs,  the  quality  is  not  as  good 
as  the  first.  It  don't  show  the  improvement  in  quality 
that  we  expected.  Enclosed  find  check  amounting  to 
$150." 

On  March  24th  plaintiffs  in  error  wrote  as  follows : 
**A8  per  your  letter  of  March  1st,  we  are  disap- 
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])ointed  that  the  quality  of  your  butter  don't  improve. 
Your  last  shipment  is  in,  and  if  anything,  it  is  not  as 
good  as  the  previous  shipments.  We  have  reason  to 
expect  of  you,  this  time  of  the  year,  an  increase  in 
quantity  and  improvement  in  quality.  •  *  •  Mow 
many  tubs  of  butter  are  you  going  to  ship  each  week, 
and  when  is  your  shipping  day!  •  *  •  The  diffi- 
culty seenxs  to  be  with  your  cream,  it  don 't  arrive  close 
enough  to  the  cow's  teats.  The  longer  you  keep  it 
away  from  delivery,  the  more  stale  your  cream  will 
be,  and  you  can  not  make  good  butter  that  will  score 
extras,  from  stale  cream.  We  want  to  help  you  build 
up  the  dairy  interest  in  your  district,  and  it  can  only 
be  done  with  intelligent  handling  of  the  raw  material. 
Mail  us  a  railroad  receipt  promptly  for  each  shipment 
that  you  make,  and  ship  close  to  the  chum." 

There  is  no  reversible  error  in  this  record  and  the 
judgment  is  affirmed. 

Affirmed. 


ConnersTille  Co-operative  Creamery  Assoeiation,  De- 
fendant in  Error^  y.  Charles  Baltz  and  Otto  Die- 
derichs,  Trading  as  Baltz  &  Diederichs^  Plaintiffs 
fai  Error. 

Gen.  No.  17,295. 

1.  Sales — when  buyer  estopped  to  claim  reduction.  Where  de- 
fendant offers  to  pi^y  plaintiff  Elgin  price  for  butter  if  it  scores 
extra  and  in  case  it  does  not  grade  extra  to  hold  subject  to  plain- 
tiff's order  or  return,  and  plaintiff  makes  a  shipment  with  instmo 
tions  to  store  and  notify  plaintiff  if  it  grades  below  extra  and  de> 
fendant  retains  it  and  uses  it,  he  is  estopped  to  claim  a  reduction  in 
price  on  the  ground  that  It  did  not  grade  extra. 

2.  Sales — where  butter  U  shipped  to  commission  merchants. 
Where  plaintiff  ships  butter  to  defendants  in  Chicago  who  offer  to 
pay  Elgin  price  in  case  it  grades  extra,  and  the  eyidence  shows 
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it  did  not  grade  as  high  as  extra,  the  Chicago  price  for  that  grade 
on  the  day  it  is  delivered  governs. 

3.  Sales — when  goods  are  sold  on  an  executory  contract.  Where 
goods  are  sold  for  a  certain  price  on  condition  that  they  meet  a 
certain  standard  when  delivered  and  they  are  not  up  to  the  stand- 
ard, the  buyer  may  rescind  the  contract  and  return  the  goods  or 
retain  them  and  recoup  his  damages  when  sued  for  the  price. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Geoboe  J. 
CownvG,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  AfElrmed  if  remittitur  filed,  otherwise  re- 
versed, and  remanded.    Opinion  filed  May  21,  1913. 

Defbees,  Buckingham,  Eitter,  CAMPBELii  &  Eaton, 
for  plaintiffs  in  error ;  Don  K.  Jones,  of  counsel. 

Hamilton  &  Hamilton,  for  defendant  in  error. 

Mb.  Presiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

This  case  was  tried  without  a  jury  and  a  judgment 
was  rendered  against  the  plaintiffs  in  error,  Charles 
Baltz  and  Otto  Diederichs,  for  an  alleged  balance  of 
$250.12,  due  defendant  in  error  for  creamery  butter. 

The  butter  in  question  was  shipped  by  defendant  in 
error  from  its  creamery  at  Downing,  Wisconsin,  to 
plaintiffs  in  error  at  Chicago  in  response  to  a  circular 
letter  received  from  plaintiffs  in  error  dated  July  20, 
1910,  reading  as  follows : 

**We  will  pay  you  28c  and  a  premium  for  extra  qual- 
ity creamery  butter.  We  are  paying  now  Ic  a  pound 
premium,  charging  you  no  freight,  drayage  or  com- 
mission, Chicago  delivery.  •  •  •  Mark  the  tubs  B. 
&  D.,  write  the  full  name  in  the  railroad  receipt  and 
mail  it  to. us  and  we  will  remit  you  an  advance  check 
of  $10  a  tub  after  receiving  same  and  the  balance  due 
you,  afterward.  Above  proposition  means  29c  to  you. 
Ship  us  a  week's  churning  right  away,  and  tell  us  how 
many  tubs  we  can  have  each  week  during  the  season 
to  the  first  of  October. ' ' 

Defendant  in  error,  July  26,  1910,  shipped  plaintiffs 
in  error  thirteen  tubs  of  butter,  827  lbs.  net  at  Cream- 
ery, and  wrote  them  as  follows : 
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**  We  ship  you  to-day  a  small  lot  of  butter  in  response 
to  your  offer  of  the  20th.  We  make  about  40  tubs  per 
week  at  present.  *  •  •  Whether  we  can  deal  with 
you  depends  mainly  on  three  points,  viz :  price,  weights 
and  promptness  in  making  returns.  Please  send  re- 
mittance for  this  shipment  and  enclose  inspector's 


score.'' 


Plaintiffs  in  error,  on  July  28,  1910,  again  wrote  as 
follows : 

*' Enclosed  find  check  for  $130,  $10.00  a  tub  advance 
money.  *  •  •  We  would  like  to  have  you  make  us 
a  shipment  of  a  whole  week's  churning.  We  can 
judge  better  than  by  part  of  the  week.  We  see  by 
your  bill  of  lading  that  Tuesday  is  your  shipping  day. 
*  •  *  We  will  take  your  butter  each  week  on  the 
Elgin  basis  and  a  premium  for  quality  up  to  Oct.  1st." 

Five  days  after  the  butter  was  inspected,  plaintiffs 
in  error  wrote  their  letter  of  Aug.  3, 1910,  to  defendant 
in  error : 

''The  quality  of  the  13  tubs  of  butter  shipped  July 
26th  would  be  satisfactory,  but  the  flavor  is  not  what 
it  should  be,  so  that  the  butter  will  not  do  for  our  con- 
tracts, would  lose  us  money  if  we  took  it  in  at  full 
price  for  our  regular  trade.  *  *  *  Such  butter  is 
not  satisfactory  and  we  can  not  pay  you  Elgin  and  a 
premium  for  it,  under  any  circumstances  if  this  lot 
should  be  taken  by  itself  on  its  own  merits.  We  would 
be  willing  to  take  the  butter,  pay  the  price  and  stand  a 
loss  on  it  by  using  or  holding  in  storage  and  run  the 
chance  of  getting  out  whole  later  as  may  seem  best  to 
us.  However,  if  you  agree  to  sell  us  and  ship  regularly 
every  week,  all  of  your  butter  output  for  the  balance 
of  the  season  ending  October  1,  1910,  we  agree  to  buy 
your  entire  output  during  that  time  and  pay  you  Elgin 
and  a  pren.lum  for  quality  for  it,  delivery  to  be  made 
at  Chicago  also  pay  our  own  freight  from  Downing, 
deduct  no  commission  or  drayage  with  the  understand- 
ing that  each  further  shipment  shows  a  normal  regular 
increase  in  quantity  and  such  gradual  improvement  in 
quality,  as  to  be  of  a  grade  that  we  can  put  out  to  our 
trade  at  top  price  as  best  extras  butter  for  the  season 
when  made.    Otherwise,  we  can  only  pay  you  what  the 
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butter  is  worth  to  us.  As  to  the  weights,  it  is  under- 
stood that  we  will  remit  at  the  net  weight  called  for  by 
your  invoice  on  each  shipment,  whether  the  butter 
holds  out  to  that  weight  or  not,  provided  that  you  are 
to  make  good  the  billed  weights  or  allow  for  any  short- 
age that  the  butter  may  show  before  the  expiration  of 
this  arrangement.  •  •  •  if  this  is  not  satisfactory, 
return  the  advance  we  sent  you  by  Saturday,  make 
provision  for  paying  the  charges  and  let  us  know  at 
once  on  receipt  of  this  letter  by  telegraph  what  to 
do  with  the  butter.^* 

On  August  2,  1910,  defendant  in  error  shipped 
thirty-six  tubs  of  butter,  2,264  lbs.  at  creamery,  and  on 
August  4th  wired  plaintiffs  in  error : 

*'If  butter  shipped  August  second  grades  below 
extras  don't  sell,  but  store  and  write  for  instructions. '* 

They  also  wrote  plaintiflfs  in  error  on  August  5th: 

"We  have  just  had  an  expert  at  our  creamery  who 
says  our  butter  should  grade  extra.  We  cannot  con- 
tract our  output  to  a  commission  house  depending  on 
their  score. '* 

On  the  same  day,  August  5th,  plaintiflfs  in  error  re- 
mitted the  balance  of  $102  for  the  thirteen  tubs,  making 
in  all  a  little  more  than  the  Elgin  price,  28c,  at  cream- 
ery weights,  paid  for  the  first  shipment,  writing  to  de- 
fendants in  error  as  follows : 

'*In  reference  to  the  36  tubs  of  butter  how  much  do 
you  think  would  be  right.  It  is  our  eflfort  to  please 
our  shippers  and  get  their  regular  shipments  each 
week,  of  quality  butter.  We  will  report  on  the  36  tubs 
on  arrival. '^ 

The  evidence  further  discloses  that  no  further  ship- 
ments of  butter  were  made  by  defendant  in  error  and 
that  notwithstanding  the  said  two  shipments  were  in- 
spected July  29th  and  August  5th,  respectively,  and 
certified  as  scoring  88  and  89  points,  plaintiflfs  in  error 
retained  and  used  the  butter,  without  reporting  the 
scores  to  defendant  in  error  until  August  18,  1910. 
A  number  of  other  letters  were  written  by  plaintiflfs 
in  error  urging  defendant  in  error  to  ship  its  butter 
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to  them,  in  which  the  oflFers  were  repeated  to  pay  the 
Elgin  price  and  a  premium  for  the  butter  already 
shipped  and  for  its  entire  output  at  creamery  weight, 
provided  the  butter  continued  to  improve  and  finally 
score  as  extra  creamery  butter.  Failing  to  induce 
further  shipments  plaintiffs  in  error  on  August  24, 
1910,  repudiated  its  former  settlement  for  the  thirteen 
tubs  of  butter,  and  after  deducting  prior  payments  re- 
mitted the  balance  as  full  payment  for  said  shipments, 
at  Chicago  weights  and  Chicago  prices  according  to 
the  following  showing: 

July  29,  13  tubs,    791  lbs.,  @  24c. . .  .$189.84 
Aug.    5,  36  tubs,  2179  lbs.,  @  25c. . .  .$544.75 

The  evidence  also  discloses  that  according  to  the 
Elgin  plan  of  inspection  perfect  butter  scores  100  on 
a  basis  of  45  points  on  flavor,  25  on  body,  15  on  color, 
10  on  salt  and  5  on  package ;  and  that  the  various  other 
grades  of  butter  are  extras,  scoring  93  or  better;  extra 
firsts,  scoring  90  to  92;  firsts  scoring  87  to  89,  and 
seconds  86  and  lower;  and  that  butter  deteriorates  in 
quality  while  being  shipped  and  stored  and  loses  in 
weight,  and  particularly  in  hot  weather. 

The  court  allowed  defendant  in  error  the  Elgin 
price,  28c  per  lb.,  for  the  two  shipments  of  butter,  and 
Chicago  weights.  Plaintiffs  in  error  contend  that  as 
the  butter  failed  to  grade  as  extra  butter  that  de- 
fendant in  error  was  only  entitled  to  the  Chicago  prices 
as  above  set  forth,  or  a  judgment  for  $142.59.  We 
think  the  court  properly  held  that  the  second  shipment 
should  be  paid  for  at  the  Elgin  price  and  according 
to  Chicago  weights. 

Plaintiffs  in  error  were  asked  to  hold  that  shipment 
and  store  it  for  further  orders  unless  it  scored  as  ex- 
tra. They  were  afterwards  informed  by  defendant  in 
error  that  it  would  expect  for  that  shipment  the  full 
contract  or  Elgin  price  of  28c.  Notwithstanding  this 
information  and  their  former  offer  to  return  butter 
not  grading  as  extra  or  to  let  it  stand  subject  to  order 
of  defendant  in  error,  they  retained  it  and  used  it. 
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They  ought  now  to  be  estopped  to  make  any  claim  for 
a  reduction  of  the  price  demanded  by  defendant  in 
error. 

Besides,  defendant  in  error  introduced  evidence 
proving  that  the  second  shipment  of  butter  was,  when 
shipped,  of  a  very  fine  quality,  known  in  the  market 
as  extra,  and  we  are  not  disposed  to  hold  that  a  find- 
ing of  the  lower  court  that  it  would  have  graded  as 
high  as  extra  in  Chicago  on  a  fair  inspection  is  mani- 
festly against  the  weight  of  the  evidence. 

While  Chicago  weights  and  Chicago  inspection  were 
to  govern  in  this  contract,  by  Chicago  inspection  was 
meant  what  it  really  would  have  inspected  upon  a  fair 
square  basis.  While  we  are  not  disposed  to  discredit 
the  inspector  who  inspected  the  butter  at  Chicago,  yet, 
we  think  that  for  the  same  reasons  set  forth  in  the 
opinion  in  case  No.  17249,  Kleinsmith  Bros.  v.  Baltz  & 
Diederichs,  ante,  p.  369  filed  by  us  simultaneously  with 
this  opinion,  it  would  not  be  an  unreasonable  conclu- 
sion that  defendant  in  error  was  not  fairly  dealt  with 
in  the  securing  of  a  prompt  and  proper  inspection.  It 
should  have  been  inspected  at  least  two  days  earlier, 
and  defendant  in  error  should  have  been  notified  at 
least  four  or  five  days  earlier  that  the  first  shipment 
was  unsatisfactory  to  plaintiffs  in  error.  Good  faith 
and  common  fair  dealing  demanded  prompt  action  and 
timely  notice  of  such  facts  in  view  of  the  facts  tes- 
tified to  by  plaintiffs  in  error  that  the  butter  at  that 
season  deteriorated  rapidly,  and  that  delay  necessarily 
meant  loss  to  defendant  in  error,  no  matter  whether 
retained  by  plaintiffs  in  error  or  returned  to  the 
shipper.  It  is  evident  the  second  shipment  would  not 
have  been  made  had  defendant  in  error  been  advised 
promptly  that  the  first  shipment  was  unsatisfactory 
and  below  the  grade  of  extra. 

There  is  no  evidence  in  the  record  that  was  not 
excluded,  except  that  offered  by  plaintiffs  in  error, 
as  to  the  score  and  grade  of  the  butter  in  the  first 
shipment.    We  are  compelled  to  find,  therefore,  that 
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this  shipment  did  not  grade  as  high  as  extra  and  that 
the  Chicago  price  for  that  grade  on  the  day  it  was 
delivered  in  Chicago  must  govern.  The  contract  to 
pay  the  Elgin  price  was  contingent  upon  the  butter 
scoring  93  or  better.  The  terms  upon  which  it  was  re- 
tained by  plaintiffs  in  error  at  the  Elgin  price  was 
never  met,  that  defendant  in  error  would  continue  to 
ship,  etc.  Where  goods  are  sold  on  an  executory  con- 
tract, t.  e.,  for  a  certain  price  on  condition  they  meet  a 
certain  standard  when  delivered,  the  buyer  may  re- 
scind the  contract,  and  return  the  goods,  or  retain  the 
property  and  recoup  his  damages  when  sued  for  the 
price.  Underwood  v.  Wolf,  131  HI.  425;  Chicago 
Packg.  (&  Prov.  Co.  v.  Tilton,  87  111.  547;  Doane  v. 
Dunham,  65  111.  512. 

The  judgment  is  excessive  and  therefore  erroneous. 
If  defendant  in  error  will  file  a  remittitur  of  $31.64  in 
this  court,  the  amount  of  such  excess,  within  ten  days, 
the  judgment  for  $218.48  will  be  aflSrmed.  Other- 
wise, the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  if  remittitur  filed;  othermse  reversed  and 
remanded. 


C.  B.  Ensign,  Plaintiff  in  Error,  y.  Illinois  Central 
Bailroad  Company,  Defendant  in  Error. 

Gen.  No.  17,369. 

1.  Cabbiess — when  not  liable  for  failure  to  deliver  to  one  wlio 
holds  hill  of  lading.  Where  a  carrier  receives  a  shipment  of  coal 
from  a  party  who  is  both  consignor  and  consignee,  and  the  bills 
of  lading  do  not  specify  that  the  coal  shall  not  be  delivered  without 
their  production  and  contain  no  words  of  negotiability,  the  carrier 
on  delivery  of  the  coal  to  one  who  has  diversion  orders  from  the 
consignee,  is  not  liable  to  one  who  receives  the  bills  of  lading  as 
security  for  a  loan  to  enable  the  one  to  whom  the  coal  was  delivered 
to  pay  for  it 

2.  Bills  of  lading — when  carrier  may  deliver  without  requiring 
production.    In  the  absence  of  a  statutory  requirement,  or  an  agree- 
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ment  in  the  bill  of  lading,  that  the  goods  shall  not  be  delivered 
without  its  production,  the  carrier  may  legally  deliver  a  shipment 
that  is  billed  straight  to  the  consignee,  without  requiring  production 
of  the  bill  of  lading. 

3.  Cabbiebs — consignee  presumably  the  owner.  The  consignee  is 
presumably  the  owner  of  the  goods  and  is  entitled  to  demand  a  de- 
livery of  them  subject  only  to  the  rights  of  stoppage  in  transitu, 
and  the  carrier  may  safely  deliver  to  him  provided  it  has  no  notice 
of  a  better  right  in  favor  of  an  adverse  claimant. 

4.  Bill  or  lading — effect  of  transfer,  A  bill  of  lading  is  not 
negotiable  like  a  bill  of  exchange,  but  is  a  symbol  or  representa- 
tive of  the  goods  themselves;  and  the  rights  arising  out  of  its  trans- 
fer do  not  correspond  to  those  arising  out  of  the  indorsement  of  a 
negotiable  promise  for  the  payment  of  money,  but  to  those  arising 
out  of  a  delivery  of  the  property  itself  under  similar  circumstances. 

6.  Biix  OF  LADING — as  syfilhoJ  of  property  and  contract  of  trans- 
portation, A  bill  of  lading  is  both  the  symbol  of  the  property  and 
evidence  of  the  carrier's  contract  to  transport  it;  as  the  former,  it 
may  be  transferred;  but  as  the  latter,  it  is  a  chose  in  action  and  as 
such  it  is  not  at  common  law  assignable. 

6.  PRAcnc3B — effect  of  section  18  of  the  Practice  Act  The  rights 
of  an  assignee  of  a  non-negotiable  instrument  under  section  18  of 
the  Practice  Act  are  not  greater  than  they  were  at  common  law 
except  that  he  may  sue  in  his  own  name. 

7.  Cabbiebs — duty  to  deliver  goods  to  true  owner.  A  carrier  Is 
bound  to  deliver  goods  to  the  true  owner  or  to  one  legally  entitled  to 
the  possession  thereof  if  the  carrier  has  due  notice  of  such  rights 
before  it  delivers  to  the  consignee  or  to  his  order  without  the  bill 
of  lading. 

8.  Bills  of  lading — duty  of  assignee  to  notify  carrier.  The  as- 
signee of  a  bill  of  lading  must  give  prompt  notice  of  his  rights  to 
the  carrier  before  the  goods  are  delivered  by  it  to  another,  if  he 
desires  to  hold  the  carrier  for  a  conversion  of  his  property. 

9.  Bills  of  lading — how  transferred.  A  bill  of  lading  is  trans- 
ferrable  by  indorsement  and  delivery  and  transfers  to  the  indorsee 
or  holder  such  rights  to,  or  property  in  the  goods,  as  it  was  the  in- 
tention of  the  parties,  gathered  from  all  the  circumstances  to  pass. 

10.  Cabbiebs — burden  of  proof.  Where  plaintiff,  the  assignee  of 
the  bill  of  lading  for  a  shipment  .of  coal,  sues  defendant  carrier  for 
damages  resulting  from  its  failure  to  deliver  the  coal  to  him,  the 
burden  of  proof  rests  with  plaintiff  to  prove  notice  to  defendant  of 
his  rights  to  possession  of  the  coal  before  delivery  to  a  third  party 
at  the  order  of  consignee. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  May  21,  1913. 
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Francis  S.  Wilson,  for  plaintiflf  in  error. 

Vernon  W.  Foster,  for  defendant  in  error;  John 
G.  Drennan  and  Walter  S.  Horton,  of  counsel. 

Mr.  Presiding  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

C.  B.  Ensign,  plaintiff  in  error,  sued  the  Illinois 
Central  Eailroad  Company,  defendant  in  error,  and 
Zeigler  Coal  Company,  to  recover  the  sum  of  $700  as 
damages  for  their  failure  to  deliver  to  him  four  cars 
of  coal.  In  a  trial  before  the  court  without  a  jury, 
judgment  was  rendered  in  favor  of  defendant  in  error 
after  plaintiff  in  error  had  taken  a  nonsuit  as  to  the 
coal  company. 

The  facts  are  that  said  four  cars  of  coal  were  con- 
signed by  the  Zeigler  Coal  Company,  at  Zeigler,  Illi- 
nois, to  itself  at  Chicago,  Illinois,  via  the  defendant  in 
error's  railroad,  from  March  20th  to  March  23rd,  1906. 
The  coal  company  received  four  bills  of  lading  from  the 
defendant  in  error  for  the  four  cars  of  coal,  in  which 
the  Zeigler  Coal  Company  was  named  as  consignee 
without  any  qualifying  words,  '*or  order,''  *'or  as- 
signs, ' '  or  other  words  of  similar  import.  The  freight 
on  the  coal  was  collected  from  said  coal  company  by 
the  railroad  company.  On  Afarch  27,  1906,  the  Zeigler 
Coal  Company  sold  the  four  cars  of  coal  in  question  to 
the  Merchants  Coal  Company.  Plaintiff  in  error  on 
said  last  date  arranged  to  loan  one  Hiland,  under  the 
namte  of  Merchants  Coal  Company,  the  sum  of  $359.23, 
the  purchase  price  of  said  coal,  but  the  note  of  plain- 
tiff in  error,  a  thirty  day  note,  was  signed  by  Hiland, 
** Franklin  County  Coal  Company."  The  Zeigler  Coal 
Company  then  indorsed  the  four  bills  of  lading  as  fol- 
lows: '*  Deliver  Merchants  Coal  Company  or  order, 
Zeigler  Coal  Company.''  An  agent  of  the  Zeigler  Coal 
Company  then  went  to  the  oflSce  of  HiJand  and  then 
to  the  office  of  plaintiff  in  error  to  got  the  money  for 
the  coal  which  he  was  advancing  to  Hiland  to  enable 
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him  to  buy  it.  The  agent  refused  to  accept  the  check 
of  plaintiff  in  error  for  said  amount  until  it  was  cer- 
tified, and  thereupon  plaintiff  in  error  gave  his  check 
to  the  coal  company's  agent  and  directed  him  to  get 
it  certified  and  bring  back  to  him  the  bills  of  lading. 
The  agent  of  the  coal  company  got  the  check  certified 
by  the  bank,  and  delivered  the  bills  of  lading  to  an 
agent  of  HDand.  At  the  same  time  the  Zeigler  Coal 
Company  made  out  and  delivered  to  Hiland's  agent 
diversion  orders  to  the  agent  of  defendant  in  error, 
directing  it  to  forward  the  four  cars  of  coal  to  the 
Franklin  County  Coal  Company  by  delivering  the  cars 
to  the  Chicago  Terminal  Transfer  Eailroad  Company 
at  Eiverdale,  Illinois,  twenty  miles  from  Chicago.  No 
one  represented  the  defendant  in  error  in  these  trans- 
actions. Hiland  afterwards  on  the  same  day  delivered 
to  plaintiff  in  error  the  said  bills  of  lading  endorsed 
in  blank  by  the  Merchants  Coal  Company,  but  did  not 
deliver  to  him  the  diversion  orders.  Hiland  transacted 
his  business  in  the  name  of  both  Coal  Companies,  Mer- 
chants Coal  Company  and  Franklin  County  Coal  Com- 
pany, apparently  using  the  one  or  the  other  name  in- 
discriminately, as  suited  his  pleasure  or  convenience. 
The  diversion  orders  were  on  March  31,  1906,  deliv- 
ered to  the  ag^t  of  the  defendant  in  error  by  a  repre- 
sentative of  the  Franklin  County  Coal  Company,  and 
the  cars  of  coal  were  delivered,  as  therein  directed,  by 
defendant  in  error  without  the  production  of  the  bills 
of  lading,  three  cars  at  10 :50  a.  m.,  April  3,  1906,  and 
the  other  car  at  8 :20  a.  m.,  April  4,  1906. 

Plaintiff  in  error  first  contends  that  as  he  was  the 
bona  fide  holder  and  assignee  of  the  four  bills  of  lading 
for  value,  as  above  set  forth,  the  defendant  in  error 
was  bound  to  deliver  to  Wm  or  to  his  order  the  four 
ears  of  coal  in  question  on  production  to  it  of  said  bDls 
of  lading,  as  evidence  of  his  right,  and  that  after  said 
bills  of  lading  were  assigned  by  the  Zeigler  Coal  Com- 
pany and  delivered  to  him  the  defendant  in  error  could 
not  legally  deliver  the  coal  to  the  order  of  the  Zeigler 
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Coal  Company  without  requiring  the  production  of  the 
bills  of  lading  evidencing  the  right  of  the  coal  com- 
pany to  order  such  delivery.  The  bills  of  lading  in 
question  did  not  specify  that  the  coal  should  not  be 
delivered  without  their  production,  and  they  contained 
no  special  negotiable  words.  The  shipments  were 
what  are  called  ** straight  shipments,'^  every  car  of 
coal  having  been  shipped  direct  to  the  Zeigler  Coal 
Company  without  any  lin;iitation  whatever.  The  con- 
tract of  defendant  in  error,  as  set  forth  in  the  bills  of 
lading,  required  it  to  deliver  the  coal  to  the  Zeigler 
Coal  Company  and  at  that  time  the  Zeigler  Coal  Com- 
pany was  the  consignor  and  the  consignee  and  the 
absolute  owner  of  the  coal.  The  defendant  in  error 
complied  with  all  the  requirements  of  its  contracts 
with  reference  to  the  delivery  of  the  coal,  as  expressed 
in  the  bills  of  lading,  when  it  delivered  the  coal  to  the 
Franklin  County  Coal  Company  by  direction  of  the 
Zeigler  Coal  Company.  In  the  absence  of  a  statutory 
requirement,  or  an  agreement  in  the  bill  of  lading,  that 
the  goods  therein  named  shall  not  be  delivered  without 
its  production,  the  carrier  may  legally  deliver  a  ship- 
ment that  is  biUed  straight  to  the  consignee,  without 
requiring  the  production  of  the  bill  of  lading.  The 
consignee  in  such  a  case  is  presumably  the  owner  of 
the  goods  and  is  entitled  to  demand  a  delivery  of  them, 
subject  only  to  the  rights  of  stoppage  m  transit u^and 
the  carrier  may  safely  deliver  to  him,  provided  the 
carrier  has  no  notice  of  a  better  right  in  favor  of 
an  adverse  claimant.  Nashville,  C.  <&  St.  L.  R.  Co.  v. 
Grayson  County  Nat.  Bank,  100  Tex.  17;  Nebraska 
Meal  Mills  v.  St.  Louis  S.  W.  Ry.  Co.,  64  Ark.  169 ; 
Anchor  Mill  Co.  v.  Burlington,  C.  R.  <&  N.  Ry.  Co.,  102 
Iowa  262;  Schlesinger  v.  West  Shore  R.  Co.,  88  HI. 
App.  273;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  National 
Live  Stock  Bank,  178  111.  506. 

**A  bill  of  lading,  even  when  in  terms  running  to 
order  or  assigns,  is  not  negotiable,  like  a  bill  of  ex- 
change, but  a  symbol  or  representative  of  the  goods 
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themselves ;  and  the  rights  arising  out  of  the  transfer 
of  a  bill  of  lading  correspond,  not  to  those  arising  out 
of  the  indorsement  of  a  negotiable  promise  for  the 
payment  of  money,  but  to  those  arising  out  of  a  deliv- 
ery of  the  property  itself  under  similar  circumstan- 
ces." Stollenwerck  v.  Thatcher,  115  Mass.  224.  See 
also  Porter  on  Law  of  Bills  of  Lading,  Sec.  438 ;  Hutch- 
inson on  Carriers,  vol.  1,  sec.  175.  A  bill  of  lading  is 
**both  the  symbol  of  the  property  which  is  delivered 
to  the  carrier  for  transportation,  and  evidence  of  the 
carrier's  contract  to  transport  and  deliver  that  prop- 
erty. As  a  symbol  of  property,  it  may  be  transferred, 
but  as  a  contract  with  the  carrier,  it  is  a  chose  in  ac- 
tion, and  as  such  it  is  not  at  common  law  assignable.'' 
2    Daniel  on  Negotiable  Instruments,  sec.  1745  a. 

It  is  evident  from  said  authorities  that  the  only  ac- 
tion, if  any,  that  could  be  maintained  at  common  law 
by  plaintiff  in  error  in  his  own  name  against  defendant 
in  error  would  be  an  action  for  the  wrongful  conver- 
sion of  the  coal,  after  demand  made  for  the  delivery 
of  the  coal  to  him.  Our  Supreme  Court  has  virtually 
so  decided  in  Knight  v.  St.  Louis,  L  M.  <&  8.  Ry.  Co., 
141  HI.  110,  in  which  case,  after  deciding  that  the  as- 
signee could  not  maintain  a  suit  on  the  contract  in  his 
own  name,  said: 

*'It  is  difficult  to  see  how  the  assignee  of  that  express 
contract  could  ignore  it,  and  sue  upon  an  implied  lia- 
bility to  carry  and  deliver.  When  it  is  admitted  that 
the  bills  of  lading  are  non-negotiable,  it  must  follow 
that  the  carrier  can  make  any  defense  against  an  al- 
leged failure  to  carry  according  to  his  contract,  when 
sued  by  one  who  has  become  the  owner  of  the  goods 
by  a  transfer  of  the  bill  of  lading,  which  he  could  have 
made  against  the  shipper  himself.  His  duty  towards 
the  goods  is  fixed  by  the  terms  of  his  contract,  no 
matter  who  may  be  the  owner  of  them." 

In  the  absence  of  a  statute  in  this  state  making  bills 
of  lading  negotiable  or  requiring  the  carrier  not  to 
deliver  the  goods  to  any  one  without  requiring  the  pro- 
duction of  the  bill  of  lading  in  such  straight  shipments 
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showing  his  right  to  possession  of  the  property,  or 
accounting  properly  for  the  loss  or  want  of  possession 
thereof,  we  are  nnable  to  see  how  plaintiff  in  error 
could  maintain  his  suit  against  defendant  in  error. 
Our  Uniform  Bills  of  Lading  Act,  approved  June  5, 
1911,  (Session  Laws  1911,  p.  228),  while  not  in  force 
when  this  suit  was  brought,  expressly  declares  that 
such  bills  of  lading  as  are  in  question  here  are  non- 
negotiable  or  straight  bills.    While  section  18  of  our 
Practice  Act  allowed  plaintiff  in  error  to  sue  in  his 
own  name  on  the  bills  of  lading  on  compliance  with  the 
terms  of  that  section ;  yet,  the  statute  simply  declares 
the  principles  of  the  common  law  that  are  applicable 
to  suits  by  assignees  on  non-negotiable   instruments, 
and  it  changes  the  common  law  in  no  particular,  ex- 
cept that  at  common  law  the  suit  on  such  an  instru- 
ment by  an  assignee  had  to  be  brought  in  the  name  of 
the  assignor.    The  assignee's  rights  are  otherwise  no 
greater  or  more  extended  under  this  statute  than  they 
were  at  common  law  and  are  identical  with  the  assig- 
nor's rights  under  the  contract  at  the  time  the  debtor 
received  notice  of  the  assignment.    No.  18943,  Hiher- 
nian  Banking  Ass'n.  v.  City  of  Chicago,  opinion  filed 
by  this  court  March  12,  1913,  post — ,  and  not  reported. 
It  is  true  that  a  common  carrier  is  bound  even  in 
case  of  a  straight  shipment  to  deliver  the  goods  to  the 
true  owner  or  to  the  one  legally  entitled  to  the  posses- 
sion thereof,  if  the  carrier  has  due  notice  of  such  rights 
before  he  delivers  to  the  consignee  or  to  his  order  with- 
out the  bill  of  lading.    It  is  up  to  the  holder,  as  as- 
signee, of  such  a  bill  of  lading  to  give  prompt  notice 
of  his  rights  to  the  carrier  before  the  goods  are  deliv- 
ered by  it  to  another,  if  he  desires  to  hold  the  carrier 
for  a  conversion  of  his  property.    In  this  case,  it  does 
not  even  positively  appear  that  plaintiff  in  error  was 
legally  entitled  to  hold  the  actual  possession  of  the 
coal.     No  such  an  agreement  with  Hiland  or  Zeigler 
Coal  Company  is  proved.    The  note  to  which  the  bills 
of  lading  were  to  stand  as  collateral  was  a  thirty  day 
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note.  The  coal  was  certainly  not  the  absolute  property 
of  plaintiff  in  error.  It  may  be  that  the  coal  itself  was 
to  be  held  by  plaintiff  in  error  as  a  pledge  until  the 
note  was  paid  or  otherwise  secured,  but  no  such  agree- 
ment was  proved.  **A11  broad  assertions  of  the  nego- 
tiability of  the  bill  of  lading,  when  examined  in  the 
light  of  their  context  and  of  their  actual  application 
to  the  very  cases  in  which  they  are  unguardedly  made 
by  the  court,  will  be  found  equivalent  merely  to  a  state- 
ment that  the  bill  is  transferable  by  indorsement  and 
delivery  and  that  such  endorsement  and  delivery  trans- 
fers to  the  indorsee  or  holder  such  rights  to,  or  prop- 
erty in  the  goods,  as  it  was  the  intention  of  the  parties, 
gathered  from  all  the  circumstances,  to  pass."  Porter 
on  BUls  of  Lading,  sec.  438. 

Plaintiff  in  error  insists  also  that  he  gave  notice  to 
the  defendant  in  error  that  he  was  the  bona  fide  holder 
of  the  bills  of  lading  and  entitled  to  receive  the  coal  in 
question,  whUe  the  coal  was  in  its  possession  about 
March  29,  1906,  and  also  that  he  by  a  letter  written 
on  April  3,  1906,  again  notified  the  defendant  in  error 
that  he  held  such  bills  of  lading  and  that  he  would  ex- 
pect the  coal  to  be. delivered  to  him  when  it  arrived  in 
Chicago.  We  have  examined  the  evidence  carefully  and 
find  that  it  fails  to  establish  any  such  notice  before  the 
coal  was  delivered  by  *the  defendant  in  error  to  the 
Franklin  County  Coal  Company.  It  does  not  appear 
that  the  first  notice  spoken  of  was  given  to  any  one  rep- 
resenting or  authorized  to  represent  the  defendant  in 
error  as  an  agent  or  otherwise.  It  was  simpl/ given  to 
a  person  unknown  to  plaintiff  in  error,  and  it  was  not 
even  shown  that  the  unknown  person  was  engaged  in 
the  transaction  of  any  business  for  defendant  in  error. 
The  second  notice  by  letter  was  not  shown  to  have  been 
delivered  to  defendant  in  error  or  posted  in  time  for 
delivery  to  it  by  mail  before  the  coal  was  delivered  by 
it.  The  burden  of  proof  rested  with  the  plaintiff  in 
error  to  prove  notice  to  defendant  in  error  of  his 
right  to  the  possession  of  the  coal  before  delivery  there- 
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of  by  it  to  the  Franklin  County  Coal  Company.  Until 
such  notice  was  served  on  it,  defendant  in  error  had 
the  right  under  the  bills  of  lading  to  deliver  the  coal 
to  the  order  of  the  Zeigler  Coal  Company  by  an 
assignment  of  the  bill  of  lading  or  by  an  assignment  or 
order  in  a  separate  instrument. 

The   judgment   of   the   lower   court    is,    therefore, 
affirmed. 

Judgment  affirmed. 


James  P.  Monahan,  Administrator,  Appellant,  t.  Met- 
ropolitan Life  Insurance  Company,  Appellee. 

Gen.  No.  17,405. 

1.  Insurance — effect  of  incontestable  clause.  Where  the  insured 
dies  within  two  years  of  the  date  of  the  policy,  a  clause  providing 
that  after  two  years  the  policy  shall  be  incontestable  except  for 
nonpayment  of  premiums  as  stipulated  or  for  fraud  does  not  be- 
come operative,  though  notice  and  proof  of  death  is  presented  in 
ample  time  for  the  company  to  make  Its  election  to  rescind  the 
policy  for  alleged  breach  of  warranties  before  the  expiration  of 
the  two  years,  since  the  rights  and  obligations  of  the  parties  under 
the  policy  become  fixed  by  the  death  of  the  insured. 

2.  Insurance — incontestable  clause.  The  reasonable  construction 
of  a  clause  in  an  insurance  policy  providing  that  after  two  years 
the  policy  shall  be  noncontestable  except  for  nonpayment  of  pre- 
miums as  stipulated  or  for  fraud  is  that,  after  the  policy  shall  have 
been  In  force  two  years,  or  if  the  Insured  shall  survive  two  years 
after  the  date  of  the  policy.  It  shall  be  noncontestable. 

3.  Insurance — when  defendant  must  produce  application.  In  an 
action  on  an  insurance  policy,  where  the  defendant  relies  on  the 
falsity  of  representations  or  breach  of  warranties  that  appear  only 
in  the  application,  which  is  a  part  of  the  contract  of  insurance.  It  is 
Incumbent  on  defendant  to  produce  the  application  and  introduce 
it  in  evidence  or  satisfactorily  to  account  for  Its  nonproduction 
and  to  introduce  a  proven  copy. 

4.  Insurance — presumption  as  to  possession  of  original  appUca- 
tion.  The  original  application  for  an  Insurance  policy,  which  Is 
made  a  part  of  the  contract,  is  presumed  to  be  in  the  possesaion 
of  the  company. 
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5.  Insurance — proof  of  application,  Wliere  defendant  In  an  ac- 
tion on  an  insurance  policy  relies  upon  the  falsity  of  representa- 
tions or  breach  of  warranties  which  appear  in  the  application  only, 
he  must  allege  and  prove  such  representations  or  warranties  and 
their  falsity  or  breach. 

6.  Insurance — when  question  as  to  breach  of  warranty  for  jury. 
Where  the  evidence  is  in  conflict  as  to  the  character  of  the  ailment, 
if  any,  with  which  it  is  claimed  the  insured  was  afflicted  within  two 
years  of  the  date  of  an  application  for  a  policy,  which  application 
is  part  of  the  contract  and  warrants  that  the  insured  had  not  been 
under  the  care  of  a  physician  within  two  years,  that  question  and 
whether  the  insured  was  in  good  health  at  the  time  of  the  applica- 
tion as  warranted  is  for  the  jury,  unless  the  uncontradicted  cred- 
ible evidence  establishes  breach  of  some  other  warranty  or  war- 
ranties which  bars  recovery. 

7.  Insurance — warranty  against  other  insurance.  Breach  of  a 
warranty  in  an  application  for  insurance  that  the  insured  has  no 
other  insurance  except  a  policy  mentioned  is  not  established,  when 
there  is  no  evidence  that  the  initial  premium  on  another  policy 
bearing  date  prior  to  such  application  was  paid  and  that  the  policy 
was  delivered  to  the  insured  prior  to  the  date  of  the  application  in 
question  as  required- by  the  policy  to  make  it  operative,  though  such 
other  policy  was  in  force  at  the  death  of  the  insured  and  there  is 
testimony  that  it  was  "issued*'  from  the  office  of  the  company  before 
such  application  was  made. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam H.  McSuRELY,  Judge,  presiding.  H^ard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1911.  Reversed  and  remanded.  Opin- 
ion filed  May  21,  1913.    Rehearing  denied  June  9,  1913. 

Samuel  B.  King  and  Jule  F.  Broweb,  for  appellant. 

HoYNB,  O'Connor  &  Irwin,  for  appellee;  Carl  J. 
Appell,  of  counsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  suit  instituted  January  23,  1906,  in  the 
Superior  Court  by  appellant  against  appellee  to  re- 
cover upon  a  policy  of  life  insurance  for  $3,000,  issued 
to  appellant's  intestate,  Patrick  H.  Fay,  on  December 
12,  1903.  At  the  close  of  all  the  evidence  the  court 
instructed  the  jury  to  return  a  verdict  finding  the 
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issues  for  appellee,  and  upon  such  verdict  judgment 
was  entered  against  appellant  in  bar  of  his  action  and 
for  costs. 

The  declaration  upon  the  policy  is  in  the  usual  form 
and  alleges  that  the  insured  died  October  19, 1905,  and 
that  appellant  was,  on  October  28, 1905,  duly  appointed 
administrator  of  his  estate.  To  this  declaration  appel- 
lee filed  the  general  issue  and  twenty  special  pleas.  In 
said  special  pleas  appellant  set  up  several  provisions 
of  the  policy  and  of  the  application,  which  was  made 
a  part  of  the  contract  of  insurance,  and  averred  as 
grounds  of  forfeiture  that  the  insured  was  not  in  good 
health,  but  was  of  unsound  health  when  the  policy  was 
delivered ;  that  his  answers  to  questions  in  said  appli- 
cation, which  answers  were  warranted  to  be  true,  were 
untrue  in  several  enumerated  particulars,  including  the 
following :  That  he  had  not  been  under  the  care  of  any 
physician  within  two  years  next  prior  to  the  making 
of  said  application;  and  that  he  had  no  other  insur- 
ance than  the  policy  in  the  declaration  mentioned,  ex- 
cept in  the  Eoyal  League  for  $4,000.  To  said  special 
pleas  appellant  filed  two  special  replications.  The  first 
special  replication  avers  that  it  is  provided  in  the  pol- 
icy that  **  after  two  years  thi^  policy  shall  be  non- 
contestable except  for  the  non-payment  of  premiums 
as  stipulated,  or  for  fraud;''  that  the  policy  is  dated 
December  12,  1903,  and  was  delivered  to  the  insured 
about  that  date;  that  appellee  had  notice  within 
two  years  after  the  date  of  the  policy  of  the  death 
of  the  insured  and  of  the  fact  that  appellant 
.claimed  that  appellee  was  liable  on  said  policy  by 
reason  of  the  terms  thereof,  payment  of  premiums, 
and  presentation  of  notice  and  proofs  of  death  on 
or  about  October  28,  1905;  that  although  the  period 
between  the  date  appellee  received  such  notice  and 
the  date  of  the  expiration  of  two  years  from  the  date 
of  the  policy  was  ample  time  for  appellee  to  make 
its  election  to  rescind  the  policy  for  supposed  breach  of 
warranty  in  said  pleas  set  forth,  yet  appellee  gave  ap- 
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pellant  no  notice  within  said  two  years  that  it  intended 
to  rescind  or  contest  said  policy,  and  appellee  is,  there- 
fore, barred  from  claiming  that  the  insured  made  or 
committed  a  breach  of  any  or  either  of  the  supposed 
warranties.  The  second  special  replication  further 
avers  that  appellant  was  duly  appointed  administrator 
of  the  estate  of  the  insured  on  October  31,  1905;  that 
although  appellee  had  ample  time  between  the  date 
when  it  had  notice  of  said  claim  and  from  the  date  of 
appellant's  appointment  as  such  administrator  and 
the  expiration  of  two  years  from  the  date  and  delivery 
of  said,  policy,  to  contest  the  same  for  the  supposed 
breaches  of  warranty  averred  in  said  pleas,  yet  ap- 
pellee did  not  contest  said  policy  within  two  years  af- 
ter the  date  and  delivery  thereof,  etc.  To  these  two 
special  replications  appellee  interposed  a  general  de- 
murrer, which  was  sustained  by  the  court  and  appel- 
lant elected  to  abide  by  his  said  replications. 

The  demurrer  to  the  replications  was  properly  sus- 
tained. The  rights  and  obligations  of  the  parties  un- 
der the  policy  became  fixed  by  the  death  of  the  insured. 
John  Hancock  Mut.  Life  Ins.  Co.  v.  Schlink,  175  111. 
284.  As  the  insured  died  within  two  years  after  the 
date  of  the  policy,  the  incontestable  clause  which  pro- 
vides that  *' after  two  years  this  policy  shall  be  non- 
contestable except  for  the  non-payment  of  premiums 
as  stipulated,  or  for  fraud,''  did  not  become  operative. 
The  only  reasonable  construction  of  which  this  clause 
is  susceptible,  is  that  afteV  the  policy  shall  have  been 
in  force  two  years,  or  if  the  insured  shall  survive  two 
years  after  the  date  of  the  policy,  it  shall  be  noncon- 
testable, etc.  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed. 
36.  While  the  judgment  of  the  District  Court  in  this 
case  was  reversed  by  the  Circuit  Court  of  Appeals  in 
114  Fed.  268,  the  conclusion  of  the  District  Court  upon 
the  question  here  involved  was  not  adverted  to  or  dis- 
turbed; but  the  judgment  of  the  Appellate  tribunal 
was  necessarily  predicated  upon  a  holding  that  the  in- 
contestable clause  was  not  operative.     The  apparent 
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holding  to  the  contrary  in  Prudential  Ins.  Co.  v.  Lear, 
31  App.  Cas.  D.  C.  184,  was  not  necessary  to  the  de- 
cision of  that  case  and  does  not  accord  with  our  view 
of  the  proper  construction  of  the  clause  in  question. 

A  copy  of  the  application  which  was  signed  by  the 
insured  was  embodied  in  the  policy  and  made  a  part 
thereof.  When  appellant  offered  the  policy  in  evi- 
dence the  copy  of  the  application  was  covered  up  and 
excepted  from  the  offer.  Appellee  objected  to  the 
introduction  of  the  policy  as  offered  and  insisted  that 
appellant  was  bound  to  offer  the  entire  document, 
and  the  court  sustained  such  objection,  and  thereupon 
appellant  offered  in  evidence  the  policy,  together  with 
the  copy  of  the  application. 

Whatever  the  rule  may  be  in  other  jurisdictions,  it 
must  be  regarded  as  settled  in  this  state  that  it  is  not 
incumbent  upon  the  plaintiff  in  an  action  on  a  policy 
of  insurance  to  either  allege  or  prove  such  matters  as 
appear  in  the  application  only,  but  that  it  is  incumbent 
upon  the  defendant  who  relies  upon  the  falsity  of  rep- 
resentations or  the  breach  of  warranties,  as  a  defense 
to  such  action,  to  allege  and  prove  such  representa- 
tions or  warranties  and  their  falsity  or  breach.  Con- 
tinental Life  Ins.  Co.  v.  Rogers,  119  111.  474. 

The  original  application  was  presumably  in  the  pos- 
session of  appellee  and  it  was  incumbent  i^on  it  to 
produce  such  original  application,  or  to  satisfactorily 
account  for  its  non-production,  and  to  introduce  the 
original  application  or  a  proven  copy  of  the  same  in 
evidence. 

By  the  express  terms  of  the  policy  the  application 
therefor  was  made  a  part  of  the  contract  of  insurance, 
and  the  language  employed  in  the  application  makes 
the  statements  and  answers  by  the  insured  therein 
contained  warranties  and  not  representations  merely, 
and  we  do  not  understand  that  appellant  contends  to 
the  contrary. 

Among  other  alleged  breaches  of  warranty  relied 
upon  by  appellee  were  those  relating  to  the  4tli,  6th 
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and  12th  statements  made  by  the  insured  in  his  applica- 
tion, as  follows: 

**4.    I  am  now  in  sound  health.    *    *    *    .'* 

**6.  I  have  not  been  under  the  care  of  any  physi- 
cian within  two  years,  unless  as  stated  in  previous  line, 
except*' 

**12.  I  have  no  other  insurance  on  my  life,  except 
in  the  following  named  companies  and  for  the  follow- 
ing amounts.  And  by  the  word  'Company'  I  mean 
any  company,  association,  society,  or  order  granting 
life  insurance. 

Eoyal  League  $4,000. '* 

The  preliminary  application  bears  date  November 
27,  1903,  and  the  final  application  upon  which  the 
policy  appears  to  have  been  issued  bears  date  Novem- 
ber 30, 1903. 

There  is  a  conflict  in  the  evidence  as  to  the  precise 
character  of  the  ailment,  if  any,  with  wliich  it  is 
claimed  the  insured  was  occasionally  afllicted  within 
a  period  of  two  years  prior  to  the  date  of  the  final 
application,  and  this  question,  in  so  far  as  it  was  ma- 
terial, together  with  the  question,  whether  or  not  the 
insured  was  in  good  health  at  the  date  of  said  applica- 
tion, should  have  been  submitted  to  the  jury,  unless 
the  uncontradicted,  credible  evidence  in  the  case  es- 
tablished a  breach  of  any  other  warranty  or  warran- 
ties, whereby  a  recovery  upon  the  policy  was  barred. 

Dr.  Gideon  0.  Barber,  a  physician,  called  as  a  wit- 
ness by  appellee,  testified  that  he  treated  the  in- 
sured professionally  in  August,  October  and  Novem- 
ber, 1902,  and  in  May,  1903.  The  many  apparently 
contradictory  statements  made  by  this  witness 
tended  to  depreciate  the  probative  value  of  his  entire 
testimony  and  the  credit  to  be  given  to  his  testimony 
was  primarily  a  question  for  the  jury. 

For  the  purpose  of  showing  the  untruthfulness  of 
the  12th  statement  made  by  the  insured  relative  to 
other  insurance  on  his  life,  appellee  oflfered  in  evi- 
dence a  policy  of  insurance  for  $3,000  on  the  life  of  the 
insured  issued  by  the  Fidelity  Mutual  Life  Lis.  Co., 
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bearing  date  September  30,  1903,  and  the  offer  of  the 
proof  was  objected  to,  because  it  was  not  accompanied 
by  evidence  tending  to  show  that  the  initial  premium 
on  said  policy  had  actually  been  paid  and  said  policy 
had  been  delivered  to  the  insured  prior  to  the  date  of 
the  application  in  question,  as  is  required  by  the 
terms  of  said  policy  in  order  to  make  it  operative  and 
binding. 

It  was  conceded  by  appellant  that  the  policy  offered 
in  evidence  was  in  force  at  the  death  of  the  insured ; 
that  suit  had  been  instituted  against  said  company  to 
recover  the  amount  of  said  policy;  and  that  on  Jan- 
uary 31,  1910,  appellant  had  received  the  amount  of 
said  policy. 

That  the  policy  offered  in  evidence  was  dated  Sep- 
tember 30,  1903,  and  was  in  force  at  the  death  of  the 
insured  on  October  19,  1905,  did  not  conclusively  es- 
tablish the  fact  that  it  was  an  operative  and  binding 
contract  on  September  30,  1903. 

Appellee  attempted  to  show  that  said  policy  became 
an  operative  and  binding  contract  on  September  30, 
1903,  by  the  testimony  of  a  witness  that  it  was  **  is- 
sued" on  that  date  from  the  oflBce  of  the  company  in 
Philadelphia,  but  this  was  not  sufficient.  Such  proof 
alone,  if  it  tended  to  show  anything,  tended  to  show 
that  the  policy  was  not  then  delivered  to  the  insured  in 
Chicago. 

The  facts  upon  that  issue  are,  doubtless,  susceptible 
of  being  established  by  competent  and  sufficient  evi- 
dence, and  if  and  when  it  is  so  established  that  the 
policy  of  the  Fidelity  Mutual  Life  Insurance  Company 
upon  the  life  of  the  insured  was  an  operative  and  bind- 
ing contract  on  September  30,  1903,  a  breach  of  war- 
ranty by  the  insured  in  respect  to  the  policy  here  in- 
volved will  have  been  shown  and  a  recovery  thereon 
thereby  precluded. 

Upon  the  proof,  as  made,  the  peremptory  instruction 
was  improperly  given  to  the  jury  and  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mary  Hanley,  Appellee,  t.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  17,485. 

1.  Cabbiebs — sudden  start.  A  verdict  for  plaintiff  based  on  the 
sadden  starting  of  a  car  from  which  she  was  alighting,  Is  against 
the  weight  of  the  evidence  where  plaintiff  and  two  boys  testify  that 
the  car  stopped  and  was  started  while  she  was  alighting  but  such 
boys  appear  to  have  slight  comprehension  of  the  nature  of  an  oath 
and  their  knowledge  of  the  situation  Is  vague  and  Indefinite,  and 
eight  adults,  six  of  whom  appear  to  be  disinterested,  testify  that 
plaintiff  attempted  to  alight  while  the  car  was  moving. 

2.  Evidence — how  preponderance  determined.  While  In  deter- 
mining where  the  preponderance  of  the  evidence  lies  the  testimony 
of  witnesses  Is  to  be  weighed  and  the  preponderance  determined  by 
the  weight  rather  than  by  counting  the  witnesses  and  striking  a 
numerical  balance,  yet  the  number  of  witnesses  Is  not  to  be  Ignored 
as  an  element,  and  where  the  opportunity  of  several  witnesses  to  ob- 
serve the  facts  as  to  which  they  testify  Is  equal  and  they  stand 
on  an  equal  plane  as  to  credibility  in  other  respects  the  element 
of  number  Is  controlling. 

3.  E2VIDBNCE — lohen  proper  to  permit  evidence  that  cars  often, 
stopped  at  place  of  accident.  Where  plaintiff  was  Injured  while 
alighting  from  a  north-bound  car,  which  she  alleges  stopped  on  the 
south  side  of  a  street  and  started  while  she  was  alighting,  though 
it  regularly  stopped  on  the  north  side  thereof,  It  Is  proper  to  per- 
mit plaintiff  to  show  that  north-bound  cars  were  stopped  on  the 
south  side  of  such  street  opposite  a  park  entrance  during  the  season 
to  accommodate  persons  who  frequented  such  park. 

4.  Evidence — as  to  pain  suffered  by  plaintiff  in  action  for  in- 
juries. In  an  action  for  personal  Injuries,  It  Is  competent  for  a 
witness  to  state  that  on  the  day  following  the  injury  plaintiff 
seemed  to  be  suffering  pain,  but  a  statement  that  she  complained 
of  having  pain  Is  Incompetent. 

5.  Evidence — when  question  in  its  general  form  properly  ex- 
cluded. An  objection  to  a  question  put  to  a  medical  expert  In  an 
action  for  personal  Injuries  as  to  whether  he  had  "testified  In  any 
other  case  this  week  than  this  one*'  should  be  sustained  to  such 
question  In  Its  general  form. 

6.  EVIDENCE — competency.  Objection  should  be  sustained  to  ques^ 
tions  to  determine  the  competency  of  a  witness  which  merely  in- 
volve his  religious  training. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
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ABD  E.  BuBKE,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Reversed  and  remanded.  Opinion 
filed  May  21,  1913. 

B.  F.  RiCHOLSON  and  A.  C.  Wild,  for  appellant; 
Leonabd  a.  Busby,  of  counsel. 

C.  E.  Hbckleb  and  I.  W.  Baker,  for  appellee; 
Charles  W.  Lamborn,  of  counsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee  against  appellant  to  re- 
cover damages  for  personal  injuries,  alleged  to  have 
been  occasioned  by  the  negligence  of  appellant,  where- 
in a  trial  in  the  Superior  Court  resulted  in  a  verdict 
and  judgment  against  appellant  for  $1,500. 

The  declaration  contains  two  counts.  The  first 
count  charges  that  the  car  upon  which  appellant  was 
a  passenger  was  caused  and  permitted  to  jar,  jerk  and 
start  forward  from  a  stationary  position,  while  ap- 
pellee, in  the  exercise  of  due  care  for  her  own  safety, 
was  in  the  act  of  alighting  therefrom.  The  second 
count  charges  that  the  car  was  caused  or  permitted  to 
jar,  jerk  and  start  suddenly  forward  at  a  greatly  ac- 
celerated rate  of  speed  from  a  slowly  moving  position 
while  appellee  was  in  the  act  of  alighting  therefrom. 

The  evidence  introduced  on  behalf  of  appellee  tended 
to  show  a  right  of  recovery  under  the  first  count  of 
the  declaration  alone,  and  such  evidence  is  relied  upon 
by  appellee  to  support  an  aflSrmance  of  the  judgment 
in  this  court. 

The  main  contention  of  appellant  is  that  the  verdict 
is  contrary  to  the  manifest  weight  of  the  evidence. 

Appellee  testified  that  shortly  after  nine  o'clock  on 
the  night  of  June  13,  1909,  she  boarded  a  north-bound 
Halsted  street  car  at  63rd  street  for  the  purpose  of  be- 
ing carried  to  52nd  street  near  which  street  she  re- 
sided; that  when  she  entered  the  car  the  seats  were 
occupied  and  she  remained  standing  imtil  the  car 
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reached  59th  street,  where  she  secured  a  seat ;  that  be- 
tween 53rd  and  52nd  streets  the  conductor,  who  was  on 
the  rear  platform,  called  out,  **52nd  street;"  that  the 
car  was  then  running  slowly,  as  there  was  another 
north-bound  car  ahead  of  the  car  in  which  she  was  rid- 
ing; that  she  pressed  the  electric  signal  button  and 
walked  to  the  rear  platform ;  that  as  she  stood  on  the 
platform  facing  east  the  conductor  was  standing  on 
the  platform  at  her  right  and  south  of  her ;  that  when 
the  car  came  to  a  stop  on  the  south  side  of  52nd  street, 
it  remained  stationary  four  or  five  seconds  during  which 
time  she  stepped  from  the  plaform  to  the  step  and  was 
in  the  act  of  stepping  from  the  step  to  the  street  when 
the  car  suddenly  started  forward  and  she  Was  thereby 
thrown  down  and  injured.  On  her  direct  examination 
appellee  testified  that  while  she  was  standing  upon  the 
platform  and  attempting  to  alight  therefrom  the  con- 
ductor did  not  say  anything  to  her,  but  on  cross-ex- 
amination she  testified  that  when  the  car  came  to  a 
stop  she  asked  the  conductor  if  she  couldn  't  get  oflF  and 
he  said  she  could.  She  further  testified  that  she  fre- 
quently rode  as  a  passenger  on  the  north-bound  Hal- 
sted  street  cars,  and  that  while  the  regular  stopping 
place  for  said  cars  was  on  the  north  side  of  52nd 
street,  said  cars  frequently  stopped  on  the  south  side 
of  said  street  to  receive  and  discharge  passengers. 

The  evidence  discloses  that  at  the  time  in  question 
a  place  of  amusement,  known  as  Luna  Park,  was  being 
operated  on  the  south  west  corner  of  Halsted  and 
52nd  streets  and  that  the  main  entrance  to  said  park 
was  on  the  west  side  of  Halsted  street  about  seventy- 
five  feet  south  of  52nd  street;  and  it  was  claimed  by 
appellee  that  the  purpose  of  stopping  cars  on  the 
south  side  of  52nd  street  was  to  accommodate  the  pa- 
trons of  Luna  Park. 

George  H.  Gale,  who  was  employed  at  the  Park  in 
the  capacity  of  a  musical  megaphone  operator,  testi- 
fied on  behalf  of  appellee  that  at  the  time  of  the  acci- 
dent, he  was  standing  on  the  outside  of  the  sidewalk 
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on  the  west  side  of  Halsted  street  near  the  main  en- 
trance to  the  park;  that  he  saw  a  north-bound  car 
stop  at  the  north  east  corner  of  52nd  and  Halsted 
streets  and  saw  the  car  in  which  appellee  was  a  pas- 
senger following  it  up  closely;  that  the  last  named 
car  stopped  on  the  south  edge  of  52nd  street  so  it 
would  not  block  up  that  street;  that  when  the  car 
stopped  he  saw  appellee  and  the  conductor  on  the  rear 
platform ;  that  the  car  was  started  up  just  as  appellee 
went  to  get  oflF,  and  she  fell  off  and  the  car  went  on 
across  the  street ;  that  when  she  fell  appellee  was  just 
stepping  off  the  car;  that  he  had  no  previous  ac- 
quaintance with  appellee. 

Albert  J.  Connor,  who  was  ten  and  one-half  years 
of  age  at  the  time  appellee  was  injured,  testified  that 
he  was  then  standing  on  the  east  side  of  Halsted  street 
looking  at  the  sights  at  Luna  Park;  that  he  saw  two 
cars,  one  on  the  north  side  of  52nd  street  and  one  on 
the  south  side  of  said  street,  and  saw  appellee  on  the 
platform  of  the  rear  car;  that  she  was  going  to  get  off 
and  just  as  soon  as  she  was  going  to  put  her  foot  on 
the  ground  the  car  started  and  she  fell  on  her  face. 

Joseph  Pickett,  who  was  about  thirteen  and  one- 
half  years  of  age  at  the  time  of  the  accident,  testified 
that  just  as  he  was  going  up  stairs  to  a  chop  suey  place 
on  the  east  side  of  Halsted  street,  a  short  distance 
south  of  52nd  street,  he  looked  back  and  saw  a  car 
standing  on  the  north  east  comer  of  said  streets,  and 
also  saw  the  car  on  which  appellee  was  riding  which 
had  been  going  slowly  and  which  stopped  south  of 
52nd  street;  that  he  saw  appellee  on  the  platform; 
that  when  the  car  was  standing  stiJl  appellee  started 
to  get  off,  and  when  she  was  just  getting  off,  it  started 
again  and  she  fell  right  out  forward  on  her  face ;  that 
the  car  in  which  appellee  was  riding  started  forward 
as  soon  as  the  car  in  front  of  it  started  forward. 

The  testimony  of  the  witness.  Gale,  discloses  that  he 
was  voluble  in  his  indulgence  in  exaggeration.  In 
view  of  the  fact  that  he  was  standing  on  the  west  side 
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of  Halsted  street  when  the  car  approached  from  the 
south,  and  that  the  doors  on  the  west  side  of  the  plat- 
form were  closed,  his  statement  that  at  that  hour  of 
the  night  he  saw  appellee  and  the  conductor  standing 
on  the  platform  and  observed  appellee  as  she  stepped 
off  the  east  side  of  the  platform  and  fell  upon  the 
street,  taxes  our  credulity. 

The  witnesses,  Connor  and  Pickett,  appear  to  have 
had  but  slight  comprehension  of  the  nature  of  an  oath, 
and  a  careful  examination  of  their  testimony  discloses 
that  their  purported  knowledge  of  the  situation  was 
vague  and  indefinite,  and  suggests  that  their  state- 
ments w6re  prompted  by  an  innocent  desire  to  aid  ap- 
pellee. 

Nine  witnesses,  including  the  conductor  and  the  mo- 
torman,  testified  on  behalf  of  appellant  with  reference 
to  the  operation  and  movements  of  the  car  and  the  con- 
duct of  appellee  at  the  time  she  was  injured. 

Harry  K.  Kempster,  Joseph  Keller,  and  John  Ser- 
beck,  adult  passengers  upon  the  car,  who  were  appar- 
ently disinterested,  testified  that  they  were  standing 
on  the  rear  platform  as  the  car  approached  52nd  street, 
and  when  appellee  came  onto  the  platform  for  the  pur- 
pose of  alighting  from  the  car;  that  as  the  car  ap- 
proached the  crossing,  its  speed  slackened  to  about 
four  or  five  miles  an  hour,  and  that  while  the  car  was 
running  at  that  speed  appellee  attempted  to  alight 
from  the  car  and  fell  upon  the  street;  that  they  did 
not  hear  appellee  say  anything  to  the  conductor  be- 
fore she  attempted  to  alight,  and  that  the  conductor 
said  nothing  to  her ;  that  the  car  did  not  come  to  a  stop 
until  after  appellee  had  fallen  therefrom.  The  motor- 
man,  Boy  W.  Chezem,  corroborated  the  last  named  wit- 
nesses as  to  the  operation  and  movements  of  the  car, 
and  the  conductor,  Jones,  further  testified  that  after 
appellee  fell  off,  he  gave  the  emergency  stop  signal 
and  while  the  car  was  slowing  down  he  jumped  off  and 
went  to  appellee's  assistance. 

Mary  McDowell  testified  that  she,  with  her  husband^ 
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was  standing  on  the  east  side  of  Halsted  street  south 
of  52nd  street,  and  saw  the  car  coming  along  pretty 
slowly  and  saw  appellee  as  she  dropped  to  the  pave- 
ment; that  the  car  was  going  very  slowly  at  the  time 
and  that  so  far  as  she  noticed  the  car  had  not  made 
any  stop  at  or  near  52nd  street  before  appellee  fell. 

Wilhelmina  Schraeder  testified  that,  as  she  was 
walking  south  on  Halsted  street,  she  stopped  at  the 
corner  of  52nd  street;  that  she  saw  the  car  moving 
slowly  and  saw  appellee  drop  out  of  the  car  while  the 
car  was  moving;  that  she  did  not  know  whether  the  car 
had  stopped  before  she  saw  appellee  fall. 

Bennie  Steffens,  who  was  eleven  and  one-half  years 
of  age  at  the  time  in  question,  testified  that  he  was 
then  tending  to  a  peanut  stand  on  the  west  side  of  Hal- 
sted street  south  of  52nd  street;  that  he  saw  appellee 
step  oflF  the  car  and  fall  down;  that  the  car  had  not 
made  any  stop  before  she  fell  and  the  car  was  then 
slacking  up  for  the  stop  on  the  north  side  of  52nd 
street. 

Michael  Bohn  testified  that  he  was  standing  on  the 
east  side  of  Halsted  street  about  seventy-five  feet 
south  of  52nd  street ;  that  just  as  the  car  came  along  in 
front  of  him  and  while  it  was  slowing  down  for  the 
crossing,  he  saw  appellee  step  off  from  the  rear  end 
of  the  car  and  fall  upon  the  street;  that  the  car  had 
not  stopped  there  before  appellee  fell. 

Excluding  the  testimony  of  the  boy,  Bennie  Steffens, 
whose  situation  as  regards  his  opportunity  to  observe 
the  conduct  of  appellee  was  similar  to  that  of  the  wit- 
ness, Gale,  there  is  the  testimony  of  eight  adult 
witnesses,  six  of  whom  appear  to  be  disinterested,  in 
contradiction  of  the  facts  relied  upon  by  appellee  as  a 
ground  of  recovery  and  supported  by  the  testimony 
of  appellee  and  the  two  boys,  Connor  and  Pickett. 
While  it  is  true  that  in  determining  where  lies  the  pre- 
ponderance of  evidence,  the  testimony  of  witnesses  is 
to  be  weighed  and  the  preponderance  determined  by 
the  weight  rather  than  by  merely  counting  the  wit- 
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nesses  and  striking  a  numerical  balance,  the  number 
of  witnesses  testifying  to  a  certain  state  of  facts  is  not 
to  be  ignored  as  an  element  in  determining  where  lies 
the  preponderance  of  the  evidence.  Where  the  oppor- 
tunity of  several  witnesses  to  observe  the  facts  as  to 
which  they  testify  is  equal,  and  such  witnesses  stand 
on  an  equal  plane  as  to  their  credibility  in  other  re- 
spects, the  element  of  numbers  is,  and  properly  so,  one 
of  controlling  influence.  A  careful  examination  of  the 
evidence  of  the  several  witnesses  here  involved  com- 
pels us  to  the  conclusion  that  upon  the  controverted 
issue  of  fact,  whether  or  not  appellee  was  injured  while 
attempting  to  alight  from  the  car  while  it  was  in  mo- 
tion, a  clear  preponderance  supports  the  contention  of 
appellant,  and  that  the  verdict  of  the  jury  is  contrary 
to  the  manifest  weight  of  such  evidence. 

While  the  verdict  and  judgment,  if  supported  by  the 
evidence,  might  not  necessarily  be  required  to  be  set 
aside  upon  a  consideration  and  determination  of  the 
other  errors  assigned,  we  may  properly  consider  and 
determine  the  same,  in  so  far  as  they  relate  to  the  pro- 
cedure at  the  trial,  for  the  guidance  of  court  and 
counsel  upon  a  retrial  of  the  case. 

As  tending  to  support  the  contention  of  appellee 
that  north-bound  cars  on  Ilalsted  street  frequently 
stopped  at  the  south  line  of  52nd  street  for  the  pur- 
pose of  receiving  and  discharging  passengers  at  a 
point  directly  opposite  the  main  entrance  to  Luna 
Park,  appellee  was  permitted  to  show  that  a  large 
number  of  people  frequented  that  park  during  the 
season  and  that  cars  were  stopped  at  that  corner  for 
the  accommodation  of  persons  going  to  or  returning 
from  said  park.  The  situation  in  that  regard,  as  it 
then  existed,  was  proper  to  be  disclosed  to  the  jury 
for  their  consideration,  as  affecting  the  conduct  of 
both  parties  at  the  place  in  question. 

It  was  competent  for  the  witness,  Mary  Joyce,  to 
state  that  upon  the  day  following  her  injury  appellee 
seemed  to  be  suffering  pain,  but  the  further  answer  of 
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the  witness  that  appellee  complained  of  having  pain 
was  incompetent,  and  would  doubtless  have  been 
stricken,  if  appellant's  motion  to  strike  had  been  di- 
rected to  such  incompetent  portion  of  the  answer. 

It  is  complained  that  counsel  for  appellee  was  im- 
properly permitted  to  ask  the  witness,  Gale,  a  leading 
question  on  his  direct  examination.  The  question  to 
which  our  attention  is  directed  was  not  leading,  in 
view  of  the  preceding  testimony  of  the  witness,  but  if 
it  had  been  objectionable  for  that  reason,  the  objection 
interposed  by  appellant  was  not  suflSciently  specific  to 
save  the  point. 

A  witness  called  as  a  medical  expert  by  appellant 
was  asked  on  cross-examination  whether  he  had  **  tes- 
tified in  any  other  case  this  week  than  this  one,"  and 
was  permitted  over  the  objection  of  appellant,  to  an- 
swer that  he  had  testified  in  one  other  case,  but  not  for 
appellant.  The  objection  should  have  been  sustained 
to  the  question  in  its  general  form.  Chicago  S  E.  /• 
R.  Co.  V.  Schmitz,  211  111.  446. 

Tests,  based  upon  religious  belief  or  want  of  such 
belief,  to  determine  the  competency  of  a  witness  have 
been  abolished  (Hronek  v.  People,  134  111.  139),  and 
appellant's  objections  to  questions  involving  merely 
the  religious  training  of  the  witness,  Connor,  should 
have  been  sustained. 

Because  the  verdict  of  the  jury  is  against  the  mani- 
fest weight  of  the  evidence,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Emllle  Blschoir,  Appellee,  t.  The  General  Accident 
Fire  &  Life  Assurance  Corporation^  Ltd.^  Appel- 
lant. 

Gen.  No.  17,626. 

1.  Appkals  and  ebbors — when  biH  of  exceptions  stricken.  Where 
the  time  for  filing  a  bill  of  exceptions  is  extended  by  the  Municipal 
Court  on  application  made  more  than  sixty  days  after  entry  of 
judgment,  the  bill  will  be  stricken  from  the  files  on  motion  of  ap- 
pellee. 

2.  Appeals  and  ebbobs — when  defendant  cannot  question  suffl- 
ciency  of  declaration.  In  an  action  on  an  insurance  policy,  defend- 
ant cannot  raise  the  question  for  the  first  time  in  a  court  of  review 
that  the  declaration  fails  to  allege  that  proofs  of  loss  were  fur- 
nished. 

3.  Pleading — defects  cured  hy  verdict.  In  an  action  on  an  in- 
surance policy,  where  plaintiff  fails  to  allege  in  his  declaration  that 
proofs  of  loss  were  furnished  to  defendant  and  defendant  does  not 
object  to  the  declaration  on  the  trial,  the  defect  is  cured  by  verdict 

Appeal  from  th6  Municipal  Court  of  Chicago;  the  Hon.  Wil- 
liam N.  Gem  MILL,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  May 
21,  1913. 

John  A.  Bloomingston,  for  appellant. 
Beach  &  Beach,  for  appellee. 

Mb.  Justice  Baxjmb  delivered  the  opinion  of  the 
court. 

This  was  a  suit  instituted  by  appellee  against  appel- 
lant to  recover  the  amount  of  a  policy  of  accident  insur- 
ance issued  by  appellant  to  Gustav  Bischoff,  the  hus- 
band of  appellee.  A  trial  in  the  Municipal  Court  re- 
sulted in  a  verdict  and  judgment  against  appellant  for 
$6,300,  to  reverse  which  judgment  it  prosecutes  this 
appeal. 

The  time  for  filing  the  bill  of  exceptions  was  ex- 
tended by  the  Municipal  Court  upon  an  application 
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therefor  made  more  than  sixty  days  after  the  entry  of 
judgment,  and  upon  motion  of  appellee  heretofore 
made  in  this  court  the  said  bill  of  exceptions  was 
stricken  from  the  files  upon  the  authority  of  Lassers 
V.  North-German  Lloyd  Steamship  Co.,  244  111.  570, 
and  Haines  v.  Knoivlton  Danderine  Co.,  248  111.  259. 
These  cases  are  final  authority  upon  the  question  of 
the  propriety  of  our  former  action  and  we  respectfully 
decline  the  invitation  extended  to  us  by  appellant  to 
review  such  action  or  ignore  the  cases  cited. 

In  the  absence  of  a  bill  of  exceptions  the  only  errors 
reviewable  here  are  such  as  are  assigned  upon  what 
corresponds  to  the  common-law  record. 

The  declaration  sets  out  the  policy  in  full  and  al- 
leges that  the  same  was  in  full  force  and  effect  on, 
to-wit :  November  3,  1909,  at  the  time  of  the  death  of 
the  insured  which  resulted  solely  from  bodily  injuries, 
caused  exclusively  by  external,  violent  and  accidental 
means,  of  all  of  which  appellant  received  due  and 
written  notice  at  its  office  in  Philadelphia,  on,  to-wit: 
November  8,  1909;  by  reason  whereof,  etc. 

The  preamble  in  the  policy  provides,  in  part,  as 
follows : 

*'And  in  further  consideration  of  written  notice  to 
the  Corporation  at  Philadelphia,  as  soon  as  may  be 
possible  after  date  of  accident,  of  death,  or  disability 
for  which  claim  be  made     *     *     *     .'^ 

The  tenth  provision  under  the  designation  **  General 
Agreements"  provides,  as  follows: 

'*  Affirmative  proof  of  loss  under  Provisions  1,  2,  3, 
5,  7  or  8  shall  be  furnished  within  sixty  days  from  the 
time  of  death,  or  loss  of  limb,  or  of  sight,  or  of  the 
termination  of  temporary  disability.  No  action  at  law 
shall  be  maintainable  before  two  months  or  after  six 
months  from  the  date  of  the  filing  of  the  required 
proof  of  loss.'' 

As  the  declaration  fails  to  allege  specifically  that 
proofs  of  loss  were  furnished  to  appellant,  it  is  in- 
sisted that  it  is  fatally  defective  and  insufficient  to  sup- 
port the  judgment,  even  after  verdict. 
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Appellant  did  not  challenge  the  sufficiency  of  the 
declaration  by  demurrer,  but  pleaded  the  general  issue 
and  two  special  pleas. 

The  bill  of  exceptions  having  been  properly  stricken 
from  the  files  neither  the  motion  in  arrest  of  judgment, 
if  any  such  motion  was  interposed,  nor  the  action,  if 
any,  of  the  court  thereon,  is  before  us  for  review. 
The  question  does  not  even  appear  to  have  been  sug- 
gested by  appellant  in  the  trial  court,  and  it  is  ele- 
mentary that  it  cannot  be  raised  for  the  first  time  in  a 
court  of  review.  If,  however,  the  question  was  open 
to  review  under  a  proper  assignment  of  errors,  we 
should  be  compelled  to  hold  that  the  alleged  defect  in 
the  declaration  was  cured  by  the  verdict.  In  Kelle- 
her  V.  Chicago   City  Ry.  Co.,  256  111.  454,  it  was  said: 

**If  the  issue  joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  facts  omitted  or  so  defectively  or 
imperfectly  stated  as  to  have  constituted  a  fatal  objec- 
tion upon  demurrer,  without  which  proof  it  is  not  to 
be  presumed  that  either  the  judge  would  direct  the 
jury  to  give  or  the  jury  would  have  given  the  verdict, 
such  defect,  imperfection  or  omission  is  cured  by  ver- 
dict.'' 

It  may  well  be  that  the  notice  required,  in  the  pre- 
amble in  the  policy,  to  be  given  to  the  insurer,  did  not 
obviate  the  necessity  of  furnishing  proofs  of  loss  to 
the  insurer,  as  required  by  the  tenth  provision  in  the 
policy  above  quoted,  and  that  a  failure  to  allege  the  fur- 
nishing of  such  proofs  of  loss  would  render  the  dec- 
laration vulnerable  to  attack  by  demurrer,  but  the 
omission,  imperfection  or  defect  in  that  regard  is  not 
available  to  appellant,  upon  this  record,  after  verdict. 
In  the  cases  relied  upon  by  appellant  in  support  of  its 
position,  the  question  arose  upon  the  consideration  of 
a  demurrer  to  the  declaration. 

What  was  said  in  Supreme  Lodge  K.  of  P.  v.  Mc- 
Lennan, 171  111.  417,  is  pertinent  here : 

**The  alleged  insufficiency  in  the  declaration  is,  that 
it  omits  allegations  necessary  to  the  full  and  complete 
statement  of  a  cause  of  action.    Conceding  this  criti- 


408  Appellate  Courts  of  Illinois. 

Moseley  v.  Waite,  180  111.  App.  408. 

cism  to  be  just,  it  is  but  that  the  declaration  defect- 
ively states  a  cause  of  action.  The  objection  to  the 
declaration  was  not  raised  in  the  trial  court.  Had  it 
been  suggested  there  it  could  have  been  readily  ob- 
viated by  amendment.  It  is  a  familiar  rule  that  plead- 
ing to  the  merits  a  trial  and  verdict  cure  such  defects 
as  are  alleged  to  exist  in  the  declaration. '* 
The  judgment  is  affirmed. 

Judgment  affirmed. 


B.  F.  Moseley,  Defendant  In   Error,  t.  William   A. 

Waite,  Plaintiff  in  Error. 

Gen.  No.  17,175. 

1.  Payment — when  not  shown.  Where  plaintiff,  the  aBslgnee 
of  a  note,  obtains  a  judgment  against  defendant,  the  maker,  and 
the  only  evidence  introduced  by  defendant  in  suport  of  his  de- 
fense of  payment  was  evidence  that  he  had  paid  in  full  an  account 
for  labor  with  the  payee  of  the  note,  and  it  is  not  shown  that  the 
note  had  any  connection  with  the  account,  the  judgment  is  affirmed. 

2.  Evidence — burden  of  proof.  In  an  action  on  a  note,  .where  de- 
fendant pleads  payment,  he  has  the  burden  of  proof. 

3.  Evidence — as  to  payment  of  note.  In  an  action  on  a  note, 
evidence  offered  by  defendant  to  show  payment  of  an  account  for 
labor  with  the  payee  is  properly  excluded  when  there  is  no  evidence 
to  show  that  the  note  had  any  connection  with  the  account. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  May  21,  1913. 

Arthub  Humphrey,  for  plaintiff  in  error. 

Beauregard  F.  Moseley,  pro  se. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 
One  Frank  Crowell  worked  for  plaintiff  in  error 
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from  September  16,  1908,  to  some  time  in  1910.  On 
December  31, 1909,  plaintiff  in  error  gave  to  Crowell  a 
note  for  $200,  due  six  months  after  date,  drawing  six 
per  cent,  interest  until  paid.  The  record  does  not 
show  whether  this  note  was  given  for  wages,  bor- 
rowed money,  merchandise  or  some  other  considera- 
tion, but  it  is  not  denied  that  it  was  given  for  a  valua- 
ble and  adequate  consideration.  On  the  back  of  the 
note  appears  an  indorsement  to  defendant  in  error 
over  the  name  of  the  payee  and  under  date  of  June  25, 
1910.  On  June  29,  1910,  defendant  in  error  notified 
plaintiff  in  error  in  writing  in  effect  that  the  note  had 
been  assigned  to  him ;  that  there  was  due  thereon  $206, 
and  that  he  wanted  the  same  paid  when  due.  Suit 
was  brought  in  the  Municipal  Court  on  the  note  in  the 
name  of  the  assignee,  July  27,  1910.  It  was  tried  by 
the  court  without  a  jury  and  judgment  was  rendered 
against  the  maker,  plaintiff  in  error  here,  for  the  full 
amount  of  the  note  and  interest.  The  affidavit  of 
defense,  while  in  some  respects  informal,  we  think 
was  sufficient  to  put  in  issue  the  validity  of  the  assign- 
ment of  the  note ;  the  date  of  the  assignment  and  the 
defense  of  payment.  Plaintiff  in  error  has,  however, 
directed  his  argument  here  solely  to  the  issue  of  pay- 
ment thereby  waiving  any  questions  that  might  have 
been  raised  as  to  whether,  and  if  so,  when  the  assign- 
ment was  in  fact  made.  The  evidence  introduced, 
offered  and  preserved,  in  the  record,  shows  the  facts, 
on  which  the  claim  of  payment  is  based,  to  be  that  the 
payee  of  the  note  worked  for  plaintiff  in  error,  as  al- 
ready stated ;  that  on  July  18, 1910,  Crowell  executed  an 
assignment  to  defendant  in  error  of  an  account  for 
work  and  labor  against  plaintiff  in  error  showing  a 
balance  due  of  $668,  and  on  that  same  date  defendant 
in  error  caused  to  be  delivered  to  plaintiff  in  error  a 
demand  in  writing  for  the  payment  of  that  account 
within  three  days.  In  this  demand  no  reference  was 
made  to  the  note  referred  to  in  his  notice  of  June  29, 
1910,  mentioned  above.      On  July  14,  1910,  one  A. 
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Humphrey,  as  attorney  for  plaintiff  in  error,  sent  to 
defendant  in  error  a  letter  enclosing  a  statement  of 
account  between  plaintiff  in  error  and  Crowell,  show- 
ing the  amount  due  from  plaintiff  in  error  to  Crowell 
for  work  to  be  $354.10,  and  enclosing  therewith  the 
check  of  plaintiff  in  error  for  that  amount.  That  let- 
ter was  as  follows : 

Chicago,  July  14th,  1910. 
Mr.  Beauregard  F.  Moseley,  Attorney  &  Counsellor  at 
Law,  6221  South  Halsted  St.,  City. 
Dear  Sir: — Inclosed  herewith,  please  find  statement 
of  accoimt  between  Dr.  W.  A.  Waite,  proprietor  of  the 
AVoodlawn  Park  Garage,  and  Frank  Crowell,  also 
a  check  for  $354.10,  in  full  of  the  balance  due  to  Mr. 
Crowell,  or  you  as  the  assignee  of  said  account. 

I  have  personally  examined  Dr.  Waite 's  books,  and 
several  witnesses,  regarding  this  matter,  and  am  fully 
convinced  and  satisfied  that  this  account  is  correct, 
and  that  this  check  is  for  the  entire  amount,  which 
can  under  any  possible  proof  or  construction,  be  due 
Mr.  Crowell,  therefore  tender  you  this  check  in  full 
of  all  his  demands  to  date. 

Trusting  that  you  will  see  your  way  clear  to  accept 
the  same,  I  am, 

Tours  very  truly, 

(Signed)  A.  Humphrey, 
Attorney  for  W.  A.  Waite.'' 
Across  the  face  of  the  account  enclosed  in  this  letter 
letter  defendant  in  error  wrote : 
** Received  payment,  B.  F.  Moseley,  assignee.'' 
On  the  next  day  defendant  in  error  by  letter  again 
demanded  of  plaintiff  in  error  payment  of  the  $200 
note.       On  the  third  day  thereafter  Mr.  Humphrey 
wrote  the  defendant  in  error  as  follows : 
Mr.  Beauregard  F.  MosEiiEY, 

Attorney  &  Counsellor  at  Law, 
6221  S.  Halsted  St.,  City. 
Dear  Sir: — Your  letter  of  the  15th  inst.,  addressed 
to  Mr.  W.  A.  Waite,  6340  Madison  Avenue,  has  been 
handed  to  me  for  reply. 
In  this  matter,  a  statement  was  made  by  Dr.  Waite, 
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showing  the  entire  time  Mr.  Frank  Crowell  was  in  his 
employ.  His  wages  for  this  time  amounted  to  $897.10 ; 
there  was  paid  to  him  by  Dr.  Waite,  during  the  time  he 
was  in  his  employ  $543.00.  This  left  $354.10,  the  total 
amount  due.  On  the  14th  inst.,  a  check  for  this  amount 
was  inclosed  in  a  letter  written  by  me,  which  check  was 
tendered  to  you  in  full  of  all  deman(}s  to  date.  You  ac- 
cepted this  check  and  receipted  the  bill.  As  I  under- 
stand the  authorities  in  this  state,  this  closes  the  mat- 
ter, and  there  is  nothing  now  due  on  the  note  you  men- 
tion, it  having  been  fully  paid  by  the  check  above  re- 
ferred to. 

If  you  know  of  any  reason  why  this  is  not  true,  of 
course,  I  would  be  glad  to  take  it  up  with  you,  but  as 
I  view  the  law  and  the  facts,  there  is  nothing  due  you 
or  Mr.  Crowell,  from  Dr.  Waite,  and  the  note  should 
be  surrendered  to  him  and  cancelled. 

Yours  very  truly, 

(Signed)     A.  Humphrey.** 

In  this  letter  written  four  days  after  the  check  in 
payment  of  the  account  had  been  sent  to  defendant  in 
error,  and  accepted  by  him,  the  note  is  first  mentioned 
in  connection  with  the  open  account  and  then  only  by 
way  of  a  recital  by  Mr.  Humphrey  of  his  construction 
of  what  the  check  was  to  pay. 

On  the  defense  of  payment  the  burden  of  proof  was 
on  plaintiff  in  error.  The  proof  offered  by  him  went 
solely  to  question  of  the  payment  of  the  labor  claim. 
The  suit  was  not  begun  to  recover  on  that  claim,  but 
was  brought  on  an  assigned  promissory  note,  and 
there  was  no  proof  competent  or  otherwise  introduced 
or  offered  tending  to  show  that  the  note  sued  on  had 
any  connection  with  services  rendered  by  Crowell  for 
plaintiff  in  error.  The  proof  offered  to  show  payment 
of  the  labor  claim  was  properly  excluded. 

The  judgment  of  the  Municipal  Court  is,  therefore 
affirmed. 

Judgment  affirmed. 
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H.  H.  Erlckson,  Defendant  in  Error,  t.  J.  B.  Madsen, 
Trading  as  J.  B.  Madsen  &  Company,  PlaintifT  in 
Error. 

Oen.  No.  17,324. 

1.  Municipal  court — effect  of  defendanVs  failure  to  file  affidavit 
of  merits.  When  defendant  fails  to  file  an  affidavit  of  merits  as  re- 
quired by  the  rules  of  the  Municipal  Court,  plaintiff  is  entitled  to 
a  judgment  as  in  a  case  of  default  for  the  full  amount  due  as  shown 
by  his  affidavit  of  claim. 

2.  Municipal  covht— effect  of  failure  of  defendant  to  verify  hit 
affidavit  of  merits  and  claim  of  set-off.  Where  defendant's  affi- 
davit of  merits  and  claim  of  set-ofP  is  not  verified  as  required  by 
the  Municipal  Court  rules  he  is  not  entitled  to  have  his  defense  or 
claim  of  set-ofP  considered  by  the  Municipal  Court  and  is  in  no 
position  to  ask  the  Appellate  Court  to  consider  errors  assigned. 

3.  Appeals  and  erbors — effect  of  failure  to  file  cross  errors. 
Where  no  cross  errors  are  assigned,  error,  if  any,  in  allowing  plain- 
tiff in  error  a  set-off  for  a  sum  for  work  and  materials  in  an  action 
for  an  amount  deposited  on  an  order  is  not  available. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Freeican  K. 
Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1911.    Affirmed.    Opinion  filed  May  21,  1913. 

Stedman  &  SoELKB,  for  plaintiff  in  error. 
Culver  &  King,  for  defendant  in  error. 

* 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

On  October  15,  1909,  at  about  four  o'clock  in  the  af- 
ternoon defendant  in  error  ordered  plaintiff  in  error, 
who  is  a  manufacturer  of  store  and  office  furniture 
and  fixtures,  to  make  up  for  him  some  store  fixtures 
for  an  agreed  price  of  $297.50,  the  same  to  be  completed 
within  two  weeks  from  that  date  and  paid  $100  down 
on  the  order.  The  entire  transaction  was  had  be- 
tween defendant  in  error,  acting  for  himself,  and  one 
George  Banks,  acting  for  plaintiff  in  error.    Banks 
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was  manager  of  the  business  for  plaintiff  in  error.  No 
question  is  raised  as  to  the  authority  of  Banks,  the 
manager,  to  make  the  contract  and  receive  the  $100. 
Defendant  in  error  testified  on  the  trial  that  about 
eight  o'clock  on  the  following  morning,  October  16, 
1909,  he  called  plaintiff  in  error  by  telephone  and 
talked  with  Banks,  the  manager,  and  told  him  to  hold 
up  the  order,  because  defendant  in  error '  *  had  not  as  yet 
settled  as  to  his  lease;"  that  in  a  few  days  he  called 
in  person  at  the  factory  of  plaintiff  in  error  and  had 
another  talk  with  BaiJcs,  and  told  him  he  could  not 
get  his  lease  and  did  not  want  the  fixtures,  and  ''would 
have  to  call  the  deal  off,''  and  asked  Banks  for  the 
$100  he  had  deposited ;  that  Banks  said  he  was  sorry, 
but  that  it  was  all  right  and  he  would  cancel  the  order; 
that  Banks  said  he  could  not  give  defendant  in  error 
his  money  back  then,  because  Mr.  Mad  sen,  would 
have  to  sign  the  check,  but  it  would  be  mailed  to  him 
the  next  day ;  that  the  check  was  not  received  by  him, 
as  promised,  and  he  went  to  the  factory  again  several 
times,  and  finally  saw  Mr.  Madsen  and  told  him  that 
his  manager,  Mr.  Banks,  had  agreed  to  cancel  the  order 
and  return  the  money;  that  plaintiff  in  error  refused 
to  return  the  $100,  but  offered  to  return  $75,  saying  his 
men  had  spent  two  or  three  days  on  the  order  and 
he  could  not  afford  to  have  them  do  that  for  nothing. 
Both  Banks  and  plaintiff  in  error  deny  the  statements 
of  defendant  in  error,  relating  to  the  cancellation  of 
the  order  and  the  promise  to  return  the  $100,  and  the 
offer  to  return  $75  of  it,  except  that  they  each  admit 
defendant  in  error  came  to  them  and  asked  that  it  be 
done. 

Defendant  in  error  brought  suit  in  an  action  of  the 
fourth  class  in  the  Municipal  Court,  and  stated  his 
cause  of  action  to  be  on  the  promise  of  plaintiff  in 
error  to  return  to  him  $100  deposited  by  him  with 
plaintiff  in  error  on  an  order  for  store  fixtures,  which 
had  been  canceled  by  agreement  of  parties.  This 
statement  of  claim  was  duly  verified,  as  required  by 
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rule  16  of  the  Municipal  Court.  Plaintiff  in  error  en- 
tered his  appearance  and  with  it  filed  as  his  only  de- 
fense what  he  calls  a  claim  of  set-off  for  damages  for 
work  performed  and  materials  used,  amounting  to 
$136,  for  which  he  prays  judgment.  The  abstract  of 
the  record  mentions  this  paper  as  **  defendant  ^s  affi- 
davit of  merits  and  claim  of  set-off.  ^^  A  reference  to 
the  record  discloses  that  the  paper  evidently  intended 
for  an  affidavit  of  merits  and  claim  of  set-off  was  never 
in  fact  verified.  The  jurat  does  not  even  purport  to  be 
signed  by  any  officer  authorized  to  administer  oaths. 
With  the  record  in  that  condition  the  case  was  tried 
by  the  court  without  a  jury  and  resulted  in  a  finding 
and  judgment  for  defendant  in  error  for  $75. 

Under  the  rules  of  practice  in  the  Municipal  Court, 
plaintiff  in  error  having  failed  to  file  an  affidavit  of 
merits,  defendant  in  error  was  entitled  to  a  judgment 
as  in  case  of  default  for  the  full  amount  due,  as  shown 
by  his  affidavit  of  claim.  Plaintiff  in  error  was  not 
entitled  to  have  his  defense  or  claim  of  set-off  con- 
sidered by  the  Municipal  Court,  and  is  in  no  position 
to  ask  this  court  to  consider  the  errors  assigned  on 
this  record.  As  attorneys  for  defendant  in  error 
have  made  no  point  of  the  want  of  compliance  with  the 
rules  of  practice  of  the  Municipal  Court,  and  as  the 
judgment  must  be  affirmed  on  the  merits  of  the  case, 
we  dismiss  the  subject  from  our  consideration. 

It  is  undisputed  that  the  goods  were  ordered  and 
$100  deposited  by  defendant  in  error  with  the  order. 
It  is  undisputed  that  defendant  in  error  undertook  to 
cancel  the  order  before  the  goods  ordered  were  manu- 
factured. Whether  Banks,  the  manager  for  plaintiff 
in  error,  who  took  the  order  and  the  $100,  was  author- 
ized to  consent  to  the  cancellation  of  the  order  and 
bind  his  principal  to  return  the  $100;  whether  such 
manager  did  consent  to  such  cancellation  and  did 
agree  to  return  to  defendant  in  error  the  $100;  whether 
plaintiff  in  error  had  in  fact  done  anything  towards 
the  manufacture  of  the  goods  before  the  order  was 
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canceled  and  how  much  he  was  injured,  if  at  all,  by 
the  cancellation  of  the  order,  were  all  questions  of  fact 
to  be  determined  by  the  trial  court,  and  its  determina- 
tion of  such  facts  should  not  be  lightly  disturbed. 
The  certified  statement  of  facts  discloses  that  the 
court  found  that  the  order  was  *  *  canceled  and  rescinded 
as  testified  to  by  the  plaintiff,  ^^  and  that  the  court 
allowed  plaintiff  in  error  $25  for  work  performed  and 
materials  used  prior  to  the  cancellation  of  the  order, 
and  rendered  judgment  against  plaintiff  in  error  for 
$75,  the  balance  of  the  amount  deposited  with  plaintiff 
in  error  after  deducting  the  amount  allowed  for  work 
and  material  furnished.  We  are  unable  to  say  that  in 
so  doing  the  court  erred  to  the  prejudice  of  plaintiff 
in  error.  If  any  error  was  committed  by  the  court,  it 
was  in  allowing  plaintiff  in  error  the  $25  for  work  and 
materials,  but  as  there  are  no  cross-errors  assigned, 
this  error  is  not  available  here. 

The  judgment  of  the  Municipal  Court  is,  therefore, 
affirmed. 

Judgment  affirmed. 


E.  M.  Leonard  Produce  Company,  Defendant  in  Error 
Union  Pacific  Railroad  Company,  Plaintiff  in 
Error. 

Gen.  No.  17,345. 

1.  Municipal  court — affidavit  of  defense.  Where  in  a  fourth 
class  action  in  the  Municipal  Court  plaintiff's  statement  of  claim 
is  based  on  unnecessary  and  unreasonable  delay  on  the  part  of  de- 
fendant carrier  in  the  transportation  of  goods  and  defendant's  affi- 
davit of  defense  is  simply  that  it  has  a  good  and  valid  defense  to 
the  whole  of  plaintiff's  claim,  the  nature  of  which  is  "that  there 
was  no  unnecessary  and  unreasonable  delay/'  etc.,  the  only  fact  in 
issue  is  that  of  delay,  and  defendant  is  not  entitled  to  avail  itself 
of  the  absence  of  proof  that  it  was  the  initial  carrier,  or  of  proof 
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of  a  contract  between  plaintiff  and  defendant,  or  that  plaintiff  is 
the  lawful  holder  of  a  receipt  or  bill  of  lading  issued  by  it. 

2.  Municipal  covRT-7-affidavit  of  defense.  On  appeal,  a  defend- 
ant cannot  complain  of  the  absence  of  proof  as  to  matters  which  he 
has  admitted  by  failure  to  specifically  deny  in  his  affidavit  of  de- 
fense. 

3.  Carriers — act  of  Ood.  A  carrier  cannot  avail  itself  of  the 
defense  that  a  delay  in  transportation  occasioned  by  a  washout  was 
due  to  an  act  of  God  for  which  it  was  not  responsible,  where,  from 
the  stipulated  facts,  it  appears  that  had  the  goods  been  transported 
without  delay  upon  receipt  no  delay  would  have  been  occasioned 
by  the  washout. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  Ebeb- 
HASDT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1911.    Affirmed.    Opinion  filed  May  21,  1913. 

Davis  &  Rankin,  for  plaintiff  in  error. 

Harby  S.  Ditchburne,  for  defendant  in  error ;  Fred- 
erick S.  Baker,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

An  action  of  the  fourth  class  was  begun  by  defend- 
ant in  error  in  the  Municipal  Court.  He  filed  his  state- 
ment of  claims  and  an  affidavit  showing  the  amount 
due  to  be  $151.41.  Plaintiff  in  error  entered  its  ap- 
pearance and  filed  its  affidavit  of  defense.  The  issues 
so  formed  were  tried  by  the  court  without  a  jury  on 
the  following  stipulated  facts : 

''On  the  night  of  February  12, 1907,  the  E.  M.  Leon- 
ard Produce  Company  shipped  31,685  pounds  of  pota- 
toes in  first-class  condition  to  their  order,  notify  Loeb- 
Fleishman  &  Co.,  Los  Angeles,  California,  in  car  No. 
U.  P.  56830.  Shipment  was  accepted  by  the  Union 
Pacific  Eailroad  at  Ault,  Colorado,  on  that  date  and 
the  Union  Pacific  Railroad  Company  delivered  the  car 
to  the  Oregon  Short  Line  at  Ogden,  Utah,  on  February 
17,  1907.  The  Oregon  Short  Line,  in  turn,  delivered 
the  car  at  Salt  Lake  City  on  February  18, 1907,  at  4 :00 
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A.  M.  On  February  22nd,  the  San  Pedro,  Los  Angeles 
and  Salt  Lake  Eailroad  to  whom  this  car  had  been 
delivered  for  further  transportation  moved  it  forward 
from  Salt  Lake  City  and  was  prevented  from  carrying 
it  further  than  Lund,  Utah,  on  account  of  a  washout 
of  the  railroad  tracks  occurring  on  February  22,  1907, 
caused  by  unprecedented  and  inevitable  flood  which 
amounted  to  the  act  of  God.  The  car  was,  for  the  same 
reason,  held  at  Lund  until  March  11,  1907,  the  tracks 
being  destroyed  between  Lund  and  Salt  Lake  City,  at 
which  time  it  was  moved  back  to  Salt  Lake  City,  de- 
livery being  made  to  the  Oregon  Short  Line  at  Salt 
Lake  City  on  March  13,  1907.  The  Oregon  Short  Line 
Bailroad  delivered  the  car  to  the  Southern  Pacific 
Company  for  shipment  to  Los  Angeles,  California,  and 
delivery  was  made  at  Los  Angeles  on  March  28,  1907, 
contents  in  bad  order  and  condition.  The  potatoes 
were  refused  by  Loeb-Fleishman  &  Co.  because  of  the 
delay  in  delivery  and  the  poor  condition  of  the  same. 
They  were  afterwards  taken  by  Loeb-Fleishman  &  Co. 
at  the  request  of  E.  M.  Leonard  Produce  Company  and 
sold  for  said  E.  M.  Leonard  Produce  Company  account 
to  various  parties  in  and  about  Los  Angeles.  The  net 
amount  of  plaintiff's  loss  is  $151.41. 

**The  usual  and  customary  schedule  running  time 
between  Ault,  Colorado,  and  Ogden,  Utah,  on  the 
Union  Pacific  Eailroad  for  carload  lots  of  potatoes  is 
from  four  to  five  days.  The  usual  and  customary  run- 
ning time  on  the  Oregon  Short  Line  between  Ogden, 
Utah,  and  Salt  Lake  City  for  carload  lots  of  potatoes 
is  about  one-half  day.  The  usual  and  customary  run- 
ning time  schedule  between  Salt  Lake  City  and  Lund, 
Utah,  on  the  San  Pedro,  Los  Angeles  and  Salt  Lake 
E.  B.  on  carload  lots  of  potatoes  is  about  twenty-nine 
hours.  Trains  run  daily  from  and  between  all  of  the 
points  above  named.'* 

The  trial  resulted  in  a  judgment  in  favor  of  defend- 
ant in  error  for  $151.41,  the  full  amount  of  the  claim. 

TOL.  CLXXZ  87 
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To  reverse  this  judgment  this  writ  of  error  is  prose- 
cuted. 

Plaintiff  in  error  asks  a  reversal  of  the  judgment 
for  four  reasons,  which  we  quote  from  his  brief : 

1.  There  is  no  proof  in  the  record  that  the  defend- 
ant was  the  initial  carrier  of  plaintiff's  potatoes. 

2.  Defendant's  liability  at  common  law  cannot  at- 
tach because  the  stipulated  facts  are  indefinite  and 
wholly  fail  to  establish  a  contract  between  plaintiff 
and  defendant. 

3.  There  is  no  proof  that  the  plaintiff  is  the  lawful 
holder  of  a  receipt  or  bill  of  lading  issued  by  defend- 
ant. 

4.  The  finding  of  the  court  below  is  contrary  to  law 
because  it  manifestly  appears  from  the  facts  in  the 
case  that  the  delay  in  the  transit  was  due  to  an  un- 
precedented and  inevitable  flood  which  amounted  to 

We  will  dispose  of  these  contentions  in  their  order. 
In  section  43  of  the  Municipal  Court  Act,  it  is  pro- 
vided, among  other  things,  that  **  *  *  *  In  cases 
of  the  fourth  class  *  *  *  the  Municipal  Court  may 
adopt  such  rules  and  regulations  as  it  may  deem  nec- 
essary to  enable  the  parties  in  advance  of  the  trial  to 
ascertain  the  nature  of  the  plaintiff's  claim  or  claims 
and  the  defendant's  defense  or  defenses  *  *  *  .'* 
In  the  exercise  of  the  power  conferred  by  the  fore- 
going statutory  provision,  the  Municipal  Court  has 
from  time  to  time  adopted  various  rules  intended  to 
enable  the  parties  to  ascertain  before  the  trial  the 
issues  that  are  to  be  contested  on  the  trial,  and  thereby 
expedite  the  disposition  of  business  and  minimize  the 
expense  of  litigation  by  rendering  it  unnecessary  to 
establish  by  proof  facts  essential  to  the  plaintiff's 
right  to  recover,  but  which  are  not  contested.  Among 
such  rules  in  force  at  the  time  the  case  at  bar  was 
pending  and  disposed  of  were  rules  17  and  19,  in 
which,  among  other  thbigs,  it  is  provided: 

*'Eule  17.    Defendant's  Affidavit  of  Defense. 
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**In  first  and  fourth  class  cases  for  the  recovery  of 
money  only  the  defendant  shall  file  an  aflBdavit  sworn 
to  by  himself,  his  agent  or  attorney,  stating  that  he 
verily  believes  the  defendant  has  a  good  defense  to 
said  snit  npon  the  merits  to  the  whole  or  a  portion 
of  the  plaintiff's  demand,  and  specifying  the  nature  of 
such  defense,  whether  by  way  of  denial  of  by  way  of 
confession  and  avoidance,  in  such  a  mcmner  as  to  reor 
sonably  inform  the  plaintiff  of  the  defense  which  will 
be  interposed  at  the  trial,  and  evidence  of  only  such 
defenses  are  set  out  in  said  affidavit  shall  be  admit- 
ted on  the  trial.    •    •     • 

**If  the  defendant  fails  to  file  an  affidavit  of  merits, 
such  as  is  required  by  the  rules  of  this  court,  the  plain- 
tiff shall  be  entitled  to  default  and  judgment  upon  the 
plaintiff's  affidavit  of  claim  on  file  in  said  cause  or  up- 
on such  further  evidence  as  the  court  may  require. 

**Eule  19.    Specific  Denial  Eequired. 

*  *  Every  allegation  of  fact  in  any  statement  of  claim 
*  *  *  if  not  denied  specifically  or  by  necessary  im- 
plication in  the  affidavit  of  defense  filed  in  reply  by 
the  opposite  party,  shall  be  taken  as  admitted,  except 
as  against  an  infant  or  a  lunatic.'' 

The  statement  of  claim  filed  by  defendant  in  error 
is  as  follows : 

** Plaintiff's  claim  is  for  loss  and  damage  sustained 
on  account  of  unnecessary  and  unreasonable  delay  on 
the  part  of  the  defendant  in  transporting  one  car  of 
potatoes  from  Ault,  Colorado,  to  Los  Angeles,  Cali- 
fornia. The  shipment  was  made  February  12,  1907, 
and  car  did  not  reach  Los  Angeles  until  March  28, 
1907.  Claim  was  made  against  defendant  company  by 
claimant  and  is  covered  by  U.  P.  Claim  No.  D.  974— 
19 — ^N.  P.  The  number  of  the  car  was  Union  Pacific 
66830,  whereof  the  plaintiff  brings  this  suit  and  for 
interest  at  statutory  rates." 

Upon  that  statement  of  claim  and  the  affidavit  of 
amount  due  defendant  in  error  would  under  the  rules 
quoted  above  have  been  entitled  to  a  judgment  for  the 
full  amount  of  his  claim  without  introducing  any  evi- 
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dence,  if  plaintiff  in  error  had  filed  no  affidavit  of  de- 
fense. 

The  affidavit  of  defense  filed  by  plaintiff  in  error 
is  as  follows: 

**That  said  Union  Pacific  Eailroad  Company  has 
a  good  and  valid  defense  to  the  whole  of  the  plaintiff's 
claim,  as  herein  set  forth;  that  the  nature  of  said  de- 
fense is  that  there  was  no  unnecessary  and  unreason- 
able delay  on  the  part  of  the  Union  Pacific  Eailroad 
Company  in  transporting  said  car  of  potatoes  as  plain- 
tiff has  herein  complained  against  it.^* 

That  affidavit  of  defense  puts  in  issue  one  fact  only, 
namely,  whether  there  was  unnecessary  and  unreason- 
able delay  in  transporting  the  car  of  potatoes  from 
Ault,  Colorado,  to  Los  Angeles,  California,  and  that 
is  the  only  fact  defendant  in  error  was  required  under 
the  rules  quoted  to  prove.  All  other  facts  necessary 
to  defendant  in  error's  right  to  recover  not  being  spe- 
cifically denied  in  the  affidavit  of  defense,  were  ad- 
mitted. It  was,  therefore,  admitted  in  the  Municipal 
Court  that  plaintiff  in  error  was  the  initial  carrier; 
that  the  contract  for  shipment  was  entered  into  by  the 
parties  and  that  a  bill  of  lading  was  issued  by  plain- 
tiff in  error  for  such  shipment.  These  facts  having 
been  admitted  in  the  trial  court,  plaintiff  in  error  can 
not  be  heard  to  complain  in  this  court  that  they  were 
not  proven.  This  disposes  of  the  first,  second  and 
third  grounds  urged  by  plaintiff  in  error  for  a  rever- 
sal of  the  judgment  below.  Assuming  that  the  affidavit 
of  defense  in  denying  there  was  unnecessary  and  un- 
reasonable delay  in  transporting  the  potatoes  puts  in 
issue  the  question  raised  by  the  fourth  and  last  ground 
urged  as  a  reason  for  reversing  the  judgment,  namely, 
whether  whatever  delay  there  was,  was  caused  by  the 
act  of  God,  which  is  extending  that  affidavit  to  the 
limit  for  the  benefit  of  plaintiff  in  error,  the  stipulated 
facts  show  the  contention  to  be  without  merit.  That 
stipulation  shows  that  the  car  of  potatoes  left  Ault, 
Colorado,  February  12th;  that  it  should  in  the  ordi- 
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nary  course  of  such  shipment  have  reached  Lund, 
Utah,  not  later  than  February  18th  or  19th;  that  it 
did  not  reach  there  until  sometime  on  February  23rd ; 
that  a  flood  occurred  on  February  22nd  which  pre- 
vented the  transportation  of  the  same  further  at  that 
time ;  that  it  was  held  at  Lund  for  seventeen  days,  was 
then  re-routed  and  finally  reached  its  destination  March 
28th,  or  forty-four  days  after  the  date  of  shipment. 
It  was  for  the  court  trying  the  case  on  the  stipulated 
facts  to  determine  whether  the  delay  in  transporting 
the  goods  from  Ault,  Colorado,  to  the  flood  district 
at  Lund,  Utah,  and  from  Lund,  Utah,  to  Los  Angeles, 
California,  after  the  same  had  been  re-routed,  was  un- 
reasonable and  unnecessary,  and  whether  the  delay  at 
Lund  would  have  occurred  at  all  if  the  car  had  been 
transported  in  the  usual  and  customary  way  and  time, 
in  order  that  the  main  question,  namely,  whether  there 
had  been  unnecessary  and  unreasonable  delay  in  the 
transportation  of  the  car  from  the  initial  to  the  termi- 
nal points  of  shipment  can  be  determined.  The  court 
found  that  there  had  been  such  delay  and  rendered 
judgment  for  the  stipulated  amount  of  damages,  and 
we  think  on  the  facts  and  the  law  it  was  warranted 
in  so  doing.  Unreasonable  and  unnecessary  delay  in 
transportation  being  shown,  and  all  other  facts  neces- 
sary to  defendant  in  error's  right  to  recover  being 
admitted  by  the  failure  of  plaintiff  in  error  to  specifi- 
cally deny  them  in  the  aflSdavit  of  defense,  and  the 
amount  of  the  damages  having  been  stipulated,  the 
court  could  do  nothing  less  than  to  render  the  judg- 
ment it  did. 

The  judgment  of  the  Municipal  Court  is,  therefore, 
affirmed. 

Judgment  affirmed. 
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Mutual  Life  Insurance  Company  of  New  York,  Com- 
plainant T.  John  F  Deyine,  Administrator  and 
Fred  O.  Loebman,  Defendants. 

On  Appeal  of  John  F.  Devine,  Administrator,  Appel- 
lant, T.  Fred  G.  Loebman,  Appellee. 

Gen.  No.  17,873. 

1.  Insurance — conflict  of  laws.  Policies  of  life  insurance,  like 
other  contracts,  are  construed  according  to  the  law  of  the  place 
where  they  are  made. 

2.  Conflict  of  laws — when  common  law  is  presumed  to  he  tn 
force.  In  construing  a  contract  of  another  state  when  there  is  no 
proof  of  what  the  law  of  the  place  of  the  contract  is,  it  is  pre- 
sumed that  the  common  law  is  in  force  there. 

3.  Insubance — conflict  of  laws.  In  an  action  on  an  insurance 
policy,  where  the  application  contains  a  provision  that  it  will  con- 
stitute no  contract  until  the  policy  is  issued,  delivered  and  the  first 
premium  paid,  and  there  is  no  evidence  to  show  where  the  policy 
was  delivered  on  the  first  premium  paid,  the  contract  will  be  con- 
strued according  to  the  rules  of  the  common  law. 

4.  Contracts — construction.  At  common  law  contracts  must  be 
so  construed  as  to  carry  into  effect  the  real  intent  and  understand- 
ing of  the  parties. 

5.  Contracts — construction.  Where  the  intent  and  understand- 
ing of  the  parties  to  a  contract  is  sufficiently  apparent,  effect  must 
be  given  to  it,  even  if  in  so  doing  violence  is  done  to  the  language 
employed,  for  greater  regard  is  to  be  given  to  the  clear  intent  of 
the  parties  than  to  any  particular  words  used. 

6.  Contracts — intent^  how  determined.  In  construing  a  contract, 
the  intention  of  the  parties  must  be  ascertained  from  the  words 
employed,  the  connection  in  which  they  are  used,  and  the  subject- 
matter  of  the  contract. 

7.  Contracts — when  viewed  from  position  of  maker  to  determine 
intent.  When  necessary  in  construing  a  contract  the  court  will  put 
itself  in  the  place  of  the  parties  and  read  the  contract  in  the  light 
of  the  objects  they  had  in  view  and  the  circumstances  surrounding 
them  at  the  time  it  was  made  so  as  to  understand  the  language 
in  the  sense  intended. 

8.  Contracts — construction.  In  construing  a  contract  the  soope 
and  end  of  every  matter  covered  by  the  contract  is  to  be  considered. 

9.  INSXTBANCE — construction  of  policies.  In  construing  a  Ufe  in- 
surance policy  the  intent  of  the  insured  as  to  who  the  beneficiary 
BhaU  be  controls. 
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10.  Insubancb — construction  of  policy.  Where  insured  has  his 
policy  issued  payable  to  his  wife  "if  living  and  if  not,  to  their  chil* 
dren  or  their  guardian  for  their  use"  and,  at  the  time,  insured  has 
only  one  child,  the  fact  that  the  term  ''children"  is  used  indicates 
that  it  is  intended  to  designate  a  class. 

11.  Wills — where  fund  is  given  to  a  class.  Where  by  the  terms 
of  a  will  a  fund  is  given  to  a  class  of  persons,  the  determination 
of  who  belong  to  the  class  and  who  consequently  are  entitled  to 
participate  in  the  distribution  of  the  fund  is  postponed  until  the 
death  of  the  testator  and  the  fund  gora  to  the  survivor  or  survivors 
of  the  designated  class. 

12.  IijirsuaAJVCE — policy  to  he  construed  hy  rules  applicable  to  con^ 
struction  of  wills.  In  determining  who  are  beneficiaries  in  an  in- 
surance policy  the  policy  is  to  be  construed  by  the  rules  applicable 
to  the  construction  of  wills. 

13.  INSUBANCB — where  term  **children**  in  an  insurance  policy  de- 
scribes a  class.  Where  a  bill  of  interpleader  is  filed  by  an  insurance 
company  to  determine  who  is  entitled  to  certain  insurance,  the  pol- 
icy providing  it  should  be  payable  to  the  wife  "if  living  and  if  not, 
to  their  children  or  their  guardian  for  their  use,"  and  the  insured 
survives  his  wife  and  daughter  and  dies  leaving  a  son,  it  is  held 
that  the  word  "children"  describes  a  class  and  the  son  being  the 
only  survivor  is  entitled  to  the  insurance  as  against  the  adminis- 
trator of  the  daughter. 

14.  INSUBANCE — vested  rights  of  beneficiaries.  The  beneficiaries 
named  in  a  policy  of  insurance  have  vested  rights  in  the  fund  and 
only  those  named  as  beneficiaries  have  such  rights. 

15.  INSUBANCE — who  not  beneflcittry.  Where  insured  has  his  pol- 
icy issued  payable  to  his  wife  "if  living  and  if  not,  to  their  chil- 
dren or  their  guardian  for  their  use,"  a  daughter  who  died  ten 
years  before  her  father,  the  insured,  was  not  a  beneficiary  and 
never  had  a  vested  interest  in  the  fund. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Riohabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Affirmed.  Opinion  filed  May  21,  1913. 
Rehearing  denied  June  9,  1913. 

Gabdkeb^  Cabton  &  Gabdneb,  for  appellant. 

Sabath  &  Levinson,  for  appellee ;  Leo  W.  Hoppmabt, 
of  counsel. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
conrt. 

On  September  25,  1877,  one  Gnstav  Loebman,  now 
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deceased,  applied  to  The  Mutual  Life  Insurance  Com- 
pany of  New  York  for  a  life  insurance  policy  on  his 
own  life,  in  which  application  he  named  his  wife, 
Sadde  Loebman,  as  the  beneficiary,  if  she  should  be 
living  when  the  policy  matured,  and  directed  that  if 
she  should  not  then  be  living,  the  children  of  both 
himself  and  wife  should  receive  the  insurance  money. 
On  September  27,  1877,  in  due  course  of  business,  a 
policy  was  issued  on  such  application,  which  contained 
the  following  provision: 

**Does  Promise  To  Pay  to  Sadde  Loebman,  Wife  of 
Gustav  Loebman,  of  Brookeville,  Jeflferson  Co., 
Penna.,  for  her  sole  use,  if  living,  in  conformity  with 
the  statute,  and  if  not  living,  to  their  children,  or 
their  guardian,  for  their  use,  the  sum,  etc.^' 

When  the  policy  was  issued  the  insured  and  his 
wife,  Sadde,  had  one  child,  Fred  G.  Loebman,  the 
appellee,  who  was  bom  May  21,  1877,  about  four 
months  before  the  policy  in  question  was  issued.  On 
August  14,  1878,  nearly  eleven  months  after  the  policy 
was  issued,  a  second  child.  Bertha,  was  bom.  These 
two  children  were  the  only  children  of  the  insured  and 
his  wife,  Sadde.  Sadde  Loebman  died  December  13, 
1896,  leaving  her  surviving  her  two  children,  Fred 
and  Bertha.  In  February,  1899,  Bertha  was  married 
to  one  James  M.  Finn,  and  on  March  15,  1899,  she 
died  leaving  no  will  and  no  child  or  children,  either  of 
her  body  or  by  adoption,  but  leaving  her  father,  Gus- 
tav Loebman,  the  insured,  her  husband,  James  M. 
Finn,  and  her  brother,  Fred  G.  Loebman,  surviving 
her.  Gustav  Loebman  survived  his  daughter,  Bertha, 
more  than  ten  years  and  died  on  July  31, 1909,  leaving 
him  surviving  his  son,  Fred  G.  Loebman,  the  appellee, 
his  only  surviving  child  and  the  only  surviving  child  of 
his  wife,  Sadde.  The  policy  of  insurance  in  question 
was  kept  alive  by  the  insured  by  the  payment  of  all 
premiums  accruing  up  to  the  time  of  his  death.  Let- 
ters of  administration  were  issued  to  John  F.  Devine 
in  the  estate  of  Bertha  Loebman  Finn,  deceased,  on 
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January  11,  1910,  almost  ten  and  one-half  years  after 
her  death.  Proof  of  the  death  of  Gnstav  Loebman  be- 
ing duly  made,  Fred  G.  Loebman  made  claim  to  the 
whole  of  the  amount  due  on  the  policy  of  insurance 
and  Devine,  as  administrator  of  the  estate  of  Bertha 
Loebman  Finn,  demanded  of  the  insurance  company 
one-half  of  the  amount  so  due.  The  insurance  com- 
pany paid  to  Fred  Ot.  Loebman  one-half  of  the  fund 
due  on  the  policy  and  filed  a  bill  of  interpleader  in  the 
Circuit  Court  as  to  the  other  one-half,  and  made  Fred 
G.  Loebman  and  John  F.  Devine,  administrator  of  the 
estate  of  Bertha  Loebman  Finn,  parties  defendant.  The 
defendants  interpleaded  and  the  insurance  company 
was  discharged  out  of  court  upon  its  depositing  with  the 
clerk  of  the  court  the  sum  of  $1,330.50,  which  was  one- 
half  of  the  amount  due  on  the  policy.  The  court  found 
that  Fred  G.  Loebman  was  entitled  to  the  money  so 
deposited  with  the  clerk  and  so  decreed.  This  appeal 
presents  for  review  the  correctness  of  that  finding  and 
decree. 

The  controversy  centers  around  what  construction 
should  be  placed  on  the  clause  in  the  policy  above 
quoted,  having  particular  reference  to  whether  the 
term  **  children,  *  ^  as  there  used,  means  the  children 
who  are  living  at  the  time  the  policy  matures,  or,  in 
other  words,  those  who  survive  the  insured,  or  means 
all  the  children  of  the  insured  and  his  wife,  Sadde,  who 
were  alive  at  the  death  of  Sadde,  regardless  of  whether 
they  survived  the  insurer  or  not. 

Policies  of  life  insurance,  like  other  contracts,  must 
be  construed  according  to  the  law  of  the  place  where 
they  are  made.  If  it  is  not  known  where  a  contract  is 
made,  then  the  common  law  must  be  applied  in  such 
construction.  If  the  place  of  the  making  of  the  con- 
tract is  known  and  the  contract  is  being  construed  by 
the  courts  of  another  state,  in  the  absence  of  averment 
and  proof  of  what  the  law  of  the  place  of  the  contract 
is  it  will  be  presumed  that  the  common  law  is  in  force 
there.      Forsyth  v.  Barnes,  228  HI.  326;  Scholten  v. 
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Barber,  217  HI.  148.  There  is  nothing  in  this  record 
on  which  a  finding  could  be  predicated  as  to  where 
this  contract  of  insurance  was  in  fact  entered  into. 
The  application  appears  to  have  been  signed  in  Penn- 
sylvania. The  policy  appears  to  have  been  signed  by 
the  oflScers  of  the  company  in  the  state  of  New  York. 
The  application  contains  the  provision  **that  it  will 
constitute  no  contract  of  insurance  until  a  policy  shall 
first  have  been  issued  and  delivered  by  the  said  com- 
pany and  the  first  premium  thereon  actually  paid. 
The  policy  provides  that  while  the  first  premium  is 
made  payable  in  New  York  the  same  may  be  made, 
at  the  pleasure  of  the  company,  to  authorized  persons 
at  other  places,  and  there  is  no  proof  in  the  record 
where  the  policy  was  in  fact  delivered  or  the  first 
premium  in  fact  paid ;  neither  are  the  laws  of  any  state 
proven.  This  contract  must,  therefore,  be  construed 
according  to  the  rules  of  the  common  law. 

At  the  common  law,  contracts  must  be  so  construed 
as  to  carry  into  effect  the  real  intent  and  understand- 
ing of  the  parties.  If  that  intent  and  understanding 
is  sufficiently  apparent,  effect  must  be  given  to  it,  even 
if  in  so  doing  violence  is  done  to  the  language  em- 
ployed, for  greater  regard  is  to  be  given  to  the  clear 
intent  of  the  parties  than  to  any  particular  words 
used.  Dowiat  v.  People,  193  111.  264.  The  intention 
of  the  parties  must  be  ascertained  from  the  words  em- 
ployed, the  connection  in  which  they  are  used  and  the 
subject-matter  of  the  contract.  Hayes  v.  O'Brien,  149 
HI.  403. 

In  construing  a  contract  the  court  will,  if  necessary, 
put  itself  in  the  place  of  the  parties  and  read  the  con- 
tract in  the  light  of  the  objects  they  had  in  view  and 
the  circumstances  surrounding  them  at  the  time  it  was 
made,  so  as  to  be  able  to  understand  the  language  em- 
ployed in  the  sense  intended  by  them.  Street  v.  Chi- 
cago W.  S  S.  Co.,  157  III.  605;  Nash  v.  Classen,  163 
HI.  409,  affirming  55  HI.  App.  356 ;  Burgess  v.  Badger, 
124  lU.  288. 
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The  scope  and  end  of  every  matter  covered  by  the 
contract  is  to  be  considered  and  such  construction  will 
be  adopted  as  will  satisfy  these,  because  to  satisfy 
scope,  end  and  purpose  of  the  contract  is  to  satisfy 
the  intent  of  the  parties.  Consolidated  Coal  Co.  of 
St.  Louis  V.  Peers,  166  HI.  361. 

In  contracts  of  life  insurance  proper,  where  the  in- 
sured and  the  insurance  company  are  the  contracting 
parties,  the  intent  of  the  insured  as  to  who  the  bene- 
ficiary shall  be  is  the  intent  of  all  concerned.  In- 
surance companies  leave  that  matter  to  the  determina- 
tion of  the  insured  and  the  beneficiaries  are  often  not 
yet  in  esse,  are  too  young  to  know  or  understand  the 
transaction,  or  if  old  enough  to  understand  are  not 
consulted  about  it.  It  is  a  matter  of  common  knowl- 
edge that  in  a  very  great  majority  of  cases,  life  in- 
surance is  purchased  by  the  insured  because  of  his 
laudable  desire  to  leave,  w^hen  he  dies,  to  those  per- 
sons who  are  the  natural  objects  of  his  love,  care  and 
bounty  an  amount  of  money  larger  than  he  could 
otherwise  do,  and  to  thereby  decrease  to  that  extent 
the  chance  of  his  dependent  wife,  child  or  other  rela- 
tive becoming  a  public  charge  or  in  want  of  the  neces- 
cities  of  life. 

In  the  case  at  bar,  the  insured  at  the  time  he  made 
application  for  the  policy  in  question  was  the  father  of 
one  child,  then  about  four  months  old.  He  designated 
his  wife  as  the  beneficiary,  and  in  answer  to  the  ques- 
tion in  the  application,  **If  for  the  benefit  of  the  wife 
of  the  person  proposed  for  insurance,  state  precisely 
whether  it  shall  be  paid  to  her  children,  to  his  children 
or  to  the  children  of  the  two,  if  she  be  not  living  at  its 
maturity,  ^^  he  replied,  **To  the  children  of  the  two.^^ 
On  the  strength  of  the  directions  so  given  the  company 
issued  its  policy  payable  to  the  wife,  *4f  living  and  if 
not,  to  their  children  or  their  guardian  for  their  use.  * ' 
Nowhere  in  the  application  or  policy  is  there  any  sug- 
gestion that  under  any  circumstances  any  part  of  the 
fond  should  be  paid  to  the  heirs,  administrators  or 
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representatives  of  any  deceased  child.  In  fact,  there 
is  no  suggestion  concerning  deceased  children.  The 
entire  stipulation  is  in  regard  to  the  living.  Taking  in 
connection  with  the  language  employed  the  well-known 
fact  that  life  insurance  is  purchased  for  the  benefit  of 
the  living  and  not  the  dead,  we  feel  that  it  was  clearly 
the  intention  of  the  insured  to  have  the  insurance 
money  paid  to  the  children  who  should  be  alive  at  the 
time  the  policy  should  mature,  and  that  for  that  rea- 
son, irrespective  of  all  other  considerations,  the  policy 
should  be  so  construed. 

Again,  the  policy  being  applied  for  and  issued  when 
the  insured  had  but  one  child  the  fact  that  the  term 
** Children"  is  used,  both  in  the  application  and  in  the 
policy,  indicates  that  the  same  was  used  to  designate  a 
class  of  persons,  as  distinguished  from  particular  in- 
dividuals. The  class  of  persons  so  designated  being 
the  children  of  Gustav  and  Sadde  Loebman.  U.  S. 
Trust  Co.  V.  Mutual  Ben.  Life  Ins.  Co.,  115  N.  T.  152. 
How  many  persons  should  constitute  that  designated 
class  and  who  they  would  be,  could  not  be  known  until 
the  policy  matured,  for  while  the  number  of  persons 
who  should  constitute  that  class  could  not  increase  af- 
ter the  death  of  Sadde,  it  might  be  decreased.  In  this 
case,  it  was  decreased  by  the  death  of  one  who,  if  she 
had  lived,  would,  under  the  designation  **  their  chil- 
dren,'' have  participated  in  the  distribution  of  this 
fund.  When  by  the  terms  of  a  will  a  fund  is  given  to 
a  class  of  persons,  it  is  held  by  what  we  understand 
to  be  an  unbroken  line  of  authorities  that  the  deter- 
mination of  who  belong  to  the  class  and  who  conse- 
quently are  entitled  to  participate  in  the  distribution 
of  the  fund  is  postponed  until  the  death  of  the  testator, 
and  the  fund  goes  to  the  survivor  or  survivors  of  the 
designated  class.  Lancaster  v.  Lancaster,  187  111.  540; 
McCartney  v.  Osburn,  118  HI.  403;  Rudolph  v.  Ru- 
dolph, 207  HI.  266;  Kellett  v.  Shepard,  139  HI.  433. 
We  are  aware  that  there  is  a  line  of  authorities  hold- 
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ing  that  contracts  of  insurance  are  not  to  be  construed 
by  the  same  rules  applicable  to  the  construction  of 
wills.  There  are  also  a  number  of  cases  in  various 
jurisdictions  in  the  United  States  holding  exactly  the 
contrary,  as  to  the  parts  of  life  insurance  contracts 
relating  to  the  distribution  of  the  fund.  These  last 
mentioned  cases  are,  in  our  opinion,  the  best  reasoned, 
and  where  followed,  tend  in  many  cases  to  prevent  a 
distortion  of  the.  real  purpose  of  life  insurance  con- 
tracts. Some  of  these  cases  follow:  Duvall  v.  Good- 
son,  79  Ky.  224-227;  Small  v.  Jose,  86  Me.  120;  Russel 
V.  Russel,  64  Ala.  500 ;  Rawson  v.  Beach,  13  E.  I.  151 ; 
Continental  Life  Ins.  Co.  v.  Wehb,  54  Ala.  688. 

It  cannot  be  denied  that  the  disposition  of  life  in- 
surance funds  arising  from  a  straight  life  insurance 
policy  is  in  many  respects  strikingly  akin  to  a  testa- 
mentary disposition  of  property.  The  will  of  the  in- 
sured, like  the  will  of  the  testator,  when  ascertainable 
and  not  in  conflict  with  positive  law,  usually  governs. 
The  distribution  does  not  take  place  until  the  death  of 
the  insured  in  the  one  case  and  the  death  of  the  testa- 
tor in  the  other.  The  fund  usually  goes  to  persons 
bound  to  the  insured  in  the  one  case  and  the  testator 
in  the  other  by  ties  of  consanguinity  or  affinity.  The 
disposition  of  the  fund  is  governed  by  the  arbitrary 
wish  of  the  party  directing  it.  In  case  no  lawful  dis- 
position of  it  is  made,  it  usually  goes  to  the  estate  of 
the  insured  in  the  one  case  and  of  the  testator  in  the 
other  as  intestate  property.  It  is  usually  a  gratuity, 
although  it  may  be  made  in  fulfillment  of  a  recognized 
legal  liability  or  obligation.  Again,  courts  are  us- 
ually called  upon  to  construe  life  insurance  contracts 
under  the  same  circumstances  under  which  they  are 
called  upon  to  construe  wills,  that  is,  after  the  death 
of  the  person  whose  intent  is  to  be  ascertained.  Com- 
parisons might  be  multiplied,  but  we  think  enough  has 
been  said  to  indicate  that  to  the  average  mind  what 
would  be  potent  in  determining  what  was  the  intent 
in  the  one  case  would  be  likewise  potent  in  the  other. 
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No  sufficient  reason  can  be  urged,  it  seems  to  us,  why 
the  real  intention  of  the  insured,  the  real  thing  on 
which  his  mind  was  centered  when  he  made  his  insur- 
ance contract,  should  not  be  ascertained  by  the  same 
rules  by  which  the  real  intention  of  a  testator,  the  real 
thing  on  which  his  mind  was  centered  when  he  made 
his  will,  is  determined.  If  this  contract  be  so  con- 
strued, and  we  think  it  must  be,  it  must  be  held,  and 
we  do  hold,  that  when  ''the  children'*  of  the  insured 
and  his  wife,  Sadde,  were  designated  in  this  insurance 
contract  as  beneficiaries,  it  was  intended  to  describe  a 
class,  and  that  it  was  done  in  view  of  the  law,  and  with 
the  understanding  and  intention,  that  those  who  ful- 
filled the  description  of  child  or  children  of  Gustav 
and  Sadde  Loebman  who  were  in  esse  when  the  policy 
matured ;  or,  in  other  words,  who  survived  the  insured, 
should  receive  the  fund.  17.  S.  Trust  Co.  v.  Mutual 
B,en.  Life  Ins.  Co.,  115  N.  Y.  152.  Appellee,  Fred  G. 
Loebman,  being  the  only  child  of  the  insured  and 
Sadde  Loebman  who  survived  the  insured  and  who, 
therefore,  was  the  only  person  who  fulfilled  the  de- 
scription of  the  class  of  beneficiaries  named,  was  and 
is  entitled  to  the  whole  fund.  A  construction  of  this 
contract  that  would  result  in  a  holding  by  this  court 
that  the  insured  intended  to  and  did  contract  with  the 
insurance  company  that  he  would  from  year  to  year 
during  his  life  time  pay  of  the  money  that  would  other- 
wise belong  to  his  estate  and  descend  at  his  death  to 
his  heirs,  a  premium  on  a  life  insurance  policy  to  be 
eventually  paid  in  part  to  the  surviving  husband  of  a 
daughter  that  was  not  bom  until  nearly  a  year  after 
the  contract  was  made,  and  who  died  more  than  ten 
years  before  the  policy  matured  and  to  the  exclusion  of 
his  own  flesh  and  blood,  would  be  so  obnoxious  to  the 
dictates  of  reason  and  natural  justice  and  out  of  joint 
with  the  operation  of  the  average  human  mind  as  not 
to  be  tolerated.  There  is  nothing  in  the  language 
employed  in  the  contract  requiring  such  an  interpre- 
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tation,  neither  is  there  any  precedent  for  such  a  con- 
struction in  the  decisions  of  the  courts  of  this  state. 
We  are  cited  to  the  case  of  Glanz  v.  Gloeckler,  104 
HI.  573,  as  announcing  the  doctrine  that  the  term  chil- 
dren, used  in  this  insurance  contract  in  designating 
beneficiaries,  should  be  construed  to  give  to  each  child 
of  Gustav  and  Sadde  Loebman,  who  was  alive  at  any 
time  after  the  death  of  Sadde,  a  vested  interest  in  the 
fund  that  would  descend  to  the  heir  of  such  child 
should  he  or  she  die  before  the  policy  matured.  The 
facts  in  that  case  were  very  different  from  the  facts  in 
the  case  at  bar.  There  the  policy  was  made  payable  to 
a  definite  person,  by  name,  and  in  case  of  her  decease, 
then  to  her  ** executors,  administrators  and  assigns." 
On  that  state  of  facts  the  court  very  properly  held 
that,  as  the  named  beneficiary  was  dead  when  the  pol- 
icy matured,  the  fund  went  to  her  legal  representa- 
tives, as  expressly  directed  by  the  terms  of  the  policy. 
The  case  of  Mutual  Life  Ins.  Co.  v.  Allen,  212  111.  134, 
cited  by  appellant  to  show  that  Bertha  Loebman  Finn 
had  a  vested  right  to  the  fund  here  in  dispute,  is  also 
entirely  different  on  the  facts  from  the  case  at  bar. 
In  that  case,  the  wife  of  the  insured  was  named  as 
beneficiary  and  the  policy  itself  was  delivered  to  her. 
The  insured  died  leaving  her  surviving.  Sometime 
after  the  issuance  of  the  policy  and  the  death  of  the  in- 
sured, the  beneficiary  had  delivered  the  policy  to  the 
agent  of  the  company,  as  security,  for  a  loan  of  $10, 
which  amount,  with  accrued  interest,  she  claimed  to 
have  tendered  to  the  agent,  who  refused  to  accept  it  and 
retained  the  policy.  The  suit  was  begun  by  the  bene- 
ficiary against  the  insurance  company  on  the  policy,  so 
hypothecated  to  the  agent  of  the  company  and  still  in 
his  possession.  The  court  there  holds,  in  substance, 
that  one  named  as  a  beneficiary  in  a  policy  of  life  in- 
surance and  to  whom  the  policy  has  been  delivered  has 
a  vested  interest  in  the  fund.  In  the  case  of  Johnson 
V.  Van  Epps,  110  HI.  551,  the  polic;^  was  payable  to  one 
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Judith  Johnson,  the  wife,  or  to  the  legal  representa- 
tives of  the  insured.  The  wife  died  before  the  death 
of  the  insured  and  the  original  policy  was  surrendered 
and  a  new  one  issued  to  one  Elizabeth  Van  Epps,  in 
consideration  of  her  promise  to  pay  the  future  assess- 
ments on  the  policy  and  furnish  him  a  home.  After 
the  death  of  the  insured  a  controversey  arose  between 
the  legal  representatives  of  the  insured  and  Elizabeth 
Van  Epps.  The  legal  representatives  claimed  they 
had  vested  rights  under  the  first  policy.  This  point 
was  not  decided,  but  a  judgment  in  favor  of  Elizabeth 
Van  Epps  and  against  the  legal  representatives  of  the 
insured  who  were  named  in  the  first  policy  as  bene- 
ficiaries in  case  of  death  of  Judith  Johnson,  was  sus- 
tained on  other  grounds.  The  case  of  Central  Bank 
of  Washington  v.  Hume,  128  U.  S.  195,  also  cited  by 
appellants,  arose  after  the  rights  of  a  surviving  named 
beneficiary  had  in  fact  matured  by  the  death  of  the  in- 
sured, and  the  construction  adopted  was  based  on 
certain  statutory  provisions  not  involved  in  the  case 
at  bar. 

All  of  these  cases  are  so  different  on  the  facts  as  to 
be  of  no  value  as  authorities  in  the  case  at  bar. 

Counsel  for  appellant  has  called  attention  to  Walsh 
V.  Mutual  Lif.e  Ins.  Co.,  133-  N.  Y.  408,  and  Fidelity 
Trust  Co.  V.  Marshall,  178  N.  Y.  468  (in  which  last  case 
three  out  of  seven  judges  of  the  court  dissent),  in 
which  it  is  held  that  under  facts  similar  to  the  case  at 
bar  all  children  surviving  the  mother  have  a  vested  in- 
terest in  the  fund  which  attaches  immediately  on  her 
death,  and  which  in  case  they  die  even  before  the  pol- 
icy is  matured  will  descend  to  their  personal  represen- 
tatives. We  do  not  consider  that  these  cases  an- 
nounce the  common  law.  They  are  predicated  on  the 
case  of  U.  8.  Trust  Co.  v.  Mutual  Ben.  Life  Ins.  Co., 
115  N.  Y.  152.  The  provisions  in  the  policy  of  insur- 
ance there  involved  were,  as  to  beneficiaries,  almost 
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identical  with  the  provisions  here  under  considera- 
tion.  There,  as  here,  the  wife  was  made  the  bene- 
ficiary in  a  policy  on  the  life  of  the  husband,  and  in 
case  of  her  death  before  the  death  of  her  husband,  the 
insured,  then  the  amount  should,  after  his  death,  be 
payable  to  their  children,  or  to  their  guardian,  if  under 
age.  In  that  case,  the  wife  died,  before  her  husband, 
leaving  three  children.  Then  two  of  those  children 
died,  one  leaving  children  and  the  other  leaving  a  hus- 
band but  no  children.  Then  the  insured  died,  leaving 
one  child  and  three  grand  children  his  only  issue.  The 
insurance  company  then  paid  one-third  of  the  fund  to 
the  snrviving  child  of  the  insured,  one-third  to  the  ad- 
ministrator of  the  child  that  had  died  leaving  no  chil- 
dren, and  one-third  to  the  guardians  of  the  three 
grand  children.  The  controversy  arose  over  the  con- 
tention made  by  the  guardians  of  two  of  the  grand- 
children that  the  administrator  of  the  child  who  had 
died  leaving  no  children  was  not  entitled  to  the  one- 
third  that  had  been  paid  to  him.  It  was  there  con- 
tended that  the  moment  the  policy  issued  the  interest 
of  the  wife  and  her  children  vested  under  the  pro- 
visions of  the  statute  of  New  York.  The  Court  of 
Appeals  thereupon  proceeded  to  construe  the  provi- 
sions of  that  policy  and  the  rights  of  the  parties  in  the 
light  of  the  statutes  of  that  state,  and  in  so  doing  gave 
expression  to  the  views  afterwards  adopted  in  Walsh 
V.  Mutual  Life  Ins.  Co.  and  in  Fidelity  Trust  Co.  v. 
Marshall,  supra.  The  court  then  proceeded  to  an- 
nounce what  we  understand  to  be  its  view  of  what  the 
common-law  rule  is  in  the  following  language:  **If, 
however,  we  assume  that  we  are  wrong  in  this  con- 
struction of  the  policy,  then  upon  the  death  of  Mrs. 
Finn  (the  mother)  the  policy  was  payable  to  her  chil- 
dren as  a  class  and  those  of  the  class  would  take  who 
were  in  being  at  the  time  when  the  policy  became  pay- 
able, and  in  no  event  could  grand  children  be  included 
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in  the  class.**  So  far  as  these  three  New  York  cases 
relate  to  rights  existing  under  the  New  York  statutes, 
they  are  not  helpful  in  determining  what  the  common 
law  is,  and  so  far  as  the  common  law  rule  is  announced 
in  the  Trust  Company^  case,  supra,  it  is  in  accord  with 
our  view  as  above  expressed. 

There  are  no  decided  cases  in  the  court  of  last  resort 
in  this  state  that  we  have  been  cited  to  or  can  find  that 
are  closely  in  point.  Perhaps  the  case  nearest  in  point 
in  this  state  is  Coyne,  Stone  &  Co.  v.  Jones,  51  111.  App. 
17,  in  which  the  court  says,  on  page  28  of  the  opinion : 

*  *  So  far  as  the  naming  of  a  beneficiary  is  concerned, 
such  a  certificate  partakes  of  the  nature  of  a  will,  and 
without  consideration,  like  a  will,  is  a  mere  declara- 
tion of  a  purpose  to  bestow  a  bounty  which,  until  death, 
vests  no  rights  of  property  in  the  legatee  or  bene- 
ficiary. '  *  , 

In  other  jurisdictions  various  courts  have  held,  in 
effect,  that  the  word  children,  as  used  in  the  policy 
here  under  consideration,  means  children  living  at  the 
time  the  policy  matures.  The  following  are  some  of 
those  cases:  Rycm  v.  Rothweiler,  50  Ohio  St.  595; 
Continental  Life  Ins.  Co.  v.  Wehb,  54  Ala.  688;Broum's 
Appeal,  125  Pa.  St.  303;  Entwistle  v.  Travelers'  Ins. 
Co.,  202  Pa.  St.  141.  There  is  no  doubt  that  the  ben- 
eficiaries named  in  the  policy  of  insurance  have  vested 
rights  in  the  fund.  We  do  not  understand  that  any 
one  in  this  case  denies  that  proposition.  The  con- 
verse is  also  true.  Only  those  named  as  beneficiaries 
have  such  vested  rights.  In  the  view  we  take  of  the 
case,  appellant's  intestate,  not  having  survived  her 
father,  the  insured,  was  not  a  beneficiary  and  never 
had  a  vested  interest  in  the  fund,  while  appellee,  who 
was  the  only  child  of  the  insured  and  his  wife,  Sadde, 
who  was  alive  at  the  death  of  the  insured,  was  the  sole 
representative  of  the  class  described  in  the  policy  as 
*  *  children, ' '  and  was  entitled  to  the  whole  fund. 

The  question  whether  the  evidence  offered  by  ap- 
pellee before  the  master  in  chancery,  and  excluded  by 
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him,  relative  to  certain  statements  the  insured  made 
years  after  the  policy  was  issued  and  after  the  death 
of  appellant's  intestate,  tending  to  show  his  under- 
standing to  be  that  appellee  was  the  sole  beneficiary 
under  the  policy  in  question,  was  admissible,  is,  in  the 
view  we  have  taken  of  this  case,  a  purely  academic 
question  which  has  not  entered  into  the  determination 
of  this  case,  and  which  we  do  not  feel  called  upon  to 
decide.  Being  fully  satisfied  that  the  construction  of 
the  contract  and  the  determination  of  the  rights  of  the 
parties  by  the  Circuit  Court  was  in  all  respects  free 
from  error,  the  decree  of  that  court  is  aflSrmed. 

Decree  affirmed. 


Moeller  &  Eolb,  co-partners,  Appellants,  y.  Tan  Loo 

Cigar  Company,  Appellee. 

Gen.  No.  17,400. 

1.  Attacbuxst— fraudulent  disposition  of  property.  The  facts 
that  a  debtor  executed  and  delivered  a  bill  of  sale  of  all  its  prop- 
erty to  its  largest  creditor  who  agreed  to  cancel  all  the  obligations 
it  held  against  the  debtor  and  pay  all  its  outstanding  obligations, 
and  that  the  creditor  took  possession  employing  the  president  of 
the  debtor  to  manage  the  business,  will  not  support  attachment. 

2.  Attachment — sale  toithout  fraud  not  ground.  The  mere  sale 
or  transfer  by  a  debtor  of  part  or  all  of  his  property  does  not  war- 
rant the  issuance  of  a  writ  of  attachment,  though  the  sale  or  trans- 
fer results  in  a  preference  of  some  of  his  creditors  and  in  hindering 
or  delaying  others  in  the  collection  of  their  claims  where  there  is 
no  element  of  intentional  fraud. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  CnARLss 
N.  GooDNOW,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  May  21,  1913. 

John  Fbedbbiok  Haas,  for  appellants. 
Mabvik  E.  Babnhabt,  for  appellee. 
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Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellants,  Moeller  &  Kolb,  co-partners,  who  were 
creditors  of  appellee,  the  Van  Loo  Cigar  Company,  a 
corporation,  filed  in  the  Municipal  Court  an  affidavit 
for  an  attachment  in  which  it  is  stated  as  the  only 
ground  for  attachment  that  appellee  '4s  about  to  re- 
move its  property  from  this  state  to  the  injury  of  the 
said  Moeller  &  Kolb,  co-partners;  that  it  has  within 
two  years  last  past,  fraudulently  conveyed  or  assigned 
its  effects,  or  a  part  thereof,  so  as  to  hinder  and  delay 
its  creditors;  that  it  has  within  two  years  last  past 
fraudulently  concealed  or  disposed  of  its  property  so 
as  to  hinder  and  delay  its  creditors;  that  it  is  about 
fraudulently  to  conceal,  assign  or  otherwise  dispose 
of  its  property  or  effects,  so  as  to  hinder  and  delay  its 
creditors.  * ' 

After  a  hearing  on  the  facts  before  the  court  without 
a  jury,  the  writ  of  attachment  was  quashed  on  the  mo- 
tion of  appellee  for  the  reason,  as  stated  by  counsel, 
for  appellants  and  acquiesced  in  by  counsel  for  ap- 
pellee, that  '*the  evidence  adduced  was  insufficient  to 
maintain  the  attachment.*'  The  correctness  of  this 
ruling  is  the  only  question  presented  for  review.  Con- 
cretely stated  the  question  this  court  is  asked  to  deter- 
mine is  whether  the  evidence  presented  on  the  trial 
was  sufficient  to  warrant  the  judge  trying  the  case  in 
finding  that  appellee,  when  the  writ  of  attachment  was 
sued  out,  had  within  two  years  then  last  past  fraud- 
ulently conveyed,  assigned,  concealed  or  disposed  of 
its  effects  or  property  or  a  part  thereof,  so  as  to  hinder 
and  delay  its  creditor,  or  was  then  about  to  fraudulently 
conceal,  assign  or  otherwise  dispose  of  its  property  or 
effects,  so  as  to  hinder  and  delay  its  creditors.  As  we 
understand  counsel's  argument,  it  is  conceded  that  un- 
less it  was  sufficient  to  warrant  such  finding  the  judg- 
ment should  be  affirmed. 

It  is  not  claimed  by  appellant  that  the  first  cause  set 
up  in  the  affidavit  for  attachment,  viz.,  that  appellee  was 
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about  to  remove  its  property  from  the  state,  is  sup- 
ported by  the  proof. 

The  material  facts  fairly  established  by  the  evidence 
and  on  which  the  court  acted  in  quashing  the  writ  of 
attachment  are  practically  undisputed  and  are  as  fol- 
lows: 

Appellee  was  a  corporation  having  a  paid  up  capi- 
tal of  about  $1,250.  It  was  indebted  to  the  Capital 
Leaf  Tobacco  Company  in  about  $17,000,  and  to  others 
in  about  $2,500  or  $2,600,  including  about  $1,200  to 
appellants.  Its  creditors  were  pressing  it  for  the  pay- 
ment of  its  various  obligations  and  it  was  not  able  to 
liquidate  them.  It,  thereupon,  executed  and  delivered 
to  the  Capital  Leaf  Tobacco  Company,  its  largest 
creditor,  a  bill  of  sale  of  all  its  property  and  assets 
without  reservation,  and  the  Capital  Leaf  Company 
agreed  to  cancel  all  the  obligations  it  held  against  the 
Van  Loo  Company  and  to  pay  all  its  outstanding  ob- 
ligations. This  transaction  took  place  without  the 
knowledge  of  any  of  the  other  creditors  of  the  Van 
Loo  Company.  There  was  no  writing  then  executed 
evidencing  the  promise  of  the  Capital  Leaf  Company 
to  pay  the  debts  of  the  other  creditors,  but  some  two 
months  thereafter  one  was  executed  and  dated  back 
to  the  date  of  the  execution  of  the  bill  of  sale.  There 
was  nothing  in  the  bill  of  sale  to  indicate  any  purpose 
on  the  part  of  either  of  the  parties  to  it  that  the  prop- 
erty conveyed  was  to  remain  in  the  possession  of  the 
Van  Loo  Company,  but  when  the  lawyer  who  had  pre- 
pared the  bill  of  sale  handed  it  to  A.  Zurackov,  the 
president  of  the  Capital  Leaf  Co.,  he  said  to  him, 
**You  can  go  and  take  possession, '^  to  which  Morris 
Newlander,  the  president  of  the  Van  Loo  Company,  who 
was  then  doing  the  business  of  that  company,  replied, 
**No,  sir,  I  don't  ^ve  possession  before  you  fix  up 
with  the  creditors,"  to  which  the  lawyer  replied,  **It 
is  all  right;  we  will  fix  it  up  all  right.''  It  was  also  a 
part  of  the  transaction  that  Morris  Newlander  should 
thereafter  work  on  a  salary  for  the  Capital  Leaf  Com- 
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pany  in  the  manufacture  of  cigars.    The  bill  of  sale 
was  executed  on  Saturday,  July  23rd.    On  the  Mon- 
day following  Newlander  put  his  men  to  work  manu- 
facturing cigars  from  tobacco  furnished  by  the  Capital 
Leaf  Company,  and  on  Saturday  the  men  were  paid  by 
that  company.  During  the  week  10,000  cigars  were  deliv- 
ered to  that  company  and  15,000  more  were  being  pre- 
pared for  delivery,  when  Mr.  Moeller  of  Moeller  & 
Kolb  came  in  and  demanded  a  settlement  of  his  claim, 
was  sent  to  the  Capital  Leaf  Company  for  it,  but  did 
not  get  it.    He  then  went  back  to  Newlander  and  was 
told  by  him  of  the  transaction  and  to  protect  himself. 
Upon  being  informed  that  the  Capital  Leaf  Co.  had  re- 
fused to  pay  the  claim  of  Moeller  &  Kolb,  the  Van  Loo 
Company,  at  least  temporarily,  repudiated  the  bill  of 
sale  and  refused  to  deliver  to  or  allow  the  Capital  Leaf 
Co.  to  take  any  more  goods,  but  held  the  same  until  the 
same  were  taken  under  the  attachment  writ  in  ques- 
tion.   Certain  proceedings  then  followed,  both  in  the 
state  and  federal  courts,  for  which,  so  far  as  we  can 
discover,  appellee  was  in  no  way  responsible,  and  that 
shed  no  light  on  the  question  of  the  bona  fides  of  the 
transaction  culminating  in  the  bill  of  sale  above  re- 
ferred to.    The  trial  court  on  the  facts  before  it  found 
against  appellants  on  the  charge  that  the  transaction 
related  constituted  a  fraudulent  sale  entered  into  to 
hinder  and  delay  the  creditors  of  the  Van  Loo  Com- 
pany, and  entered  the  order  appealed  from  quashing 
the  writ  of  attachment.    We  think  the  court  was  justi- 
fied by  the  facts  in  the  finding  made.    No  complaint  is 
made  as  to  the  form  of  the  order  entered.    The  trans- 
action seems  to  be  an  attempt  on  the  part  of  appellee 
to  make  a  bona  fide  transfer  of  all  its  property  to  one 
creditor  for  the  purpose  of  securing  the  payment  in 
full  of  all  its  obligations,  except  the  one  held  by  the 
Capital  Leaf  Company,  to  whom  the  conveyance  was 
made,  and  a  compromise  and  satisfaction  of  its  obliga- 
tion to  that  company.    If  any  one  of  the  creditors  was 
likely  to  lose  or  be  hindered  or  delayed  in  the  coUeo- 
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tion  of  their  claims,  it  was  the  Capital  Leaf  Company, 
and  that  company  is  not  complaining  and  could  not  be 
heard  to  complain,  because  what  it  did  was  done  with 
eyes  open.  If  it  made  a  hard  bargain  for  itself,  it  was 
its  own  fault. 

The  mere  sale  or  transfer  by  a  debtor  of  part  or  all 
of  his  property  will  not  warrant  the  issuance  of  a  writ 
of  attachment,  even  if  that  sale  or  transfer  results  in  a 
preference  of  some  of  its  creditors  and  in  hindering  or 
delaying  some  of  the  others  in  the  collection  of  their 
claims.  There  must  be  in  the  transaction  the  element 
of  intentional  fraud.  If  that  element  is  lacking,  or  in 
other  words,  if  the  transaction  is  in  good  faith,  it  will 
furnish  no  ground  for  attachment.  Murry  Nelson  <& 
Co.  V.  Letter y  190  HI.  414;  Reichwaid  v.  Commercial 
Hotel  Co.,  106  m.  439-451;  Henry  Dibblee  Co.  v.  Wat- 
son,  Little  £  Co.,  60  111.  App.  432-437.  See  also  Shove 
V.  Farwell,  9  HI.  App.  256;  Wadsworth  v.  Laurie,  63 
HI.  App.  507;  Weare  Commission  Co.  v.  Druley,  156 
m.  25. 

The  judgment  of  the  Municipal  Court  is,  therefore, 
affirmed. 

Judgment  affirmed. 


John    Stankowski,   Appellee,   t.   International   Har- 

yester  Company,  Appellant. 

Gen.  No.  17,413. 

1.  Masteb  Ain)  SERVANT — duty  as  to  tools.  Where  a  company  fur- 
nishes a  chisel  and  sharpens  and  tempers  it  for  use  by  one  of  its 
workmen,  it  is  the  duty  of  such  company  to  use  reasonable  care 
to  Bee  that  it  is  so  tempered  as  to  be  reasonably  fit  and  safe  for  the 
purposes  for  which  it  is  to  be  used. 

2.  Master  aitd  servant — riffht  of  servant  to  assume  that  master 
performed  duty.  Where  a  company  furnishes  a  chisel  to  one  of  its 
workmen  which  was  tempered  and  sharpened  by  it,  such  workman 
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has  a  right  to  assume  that  the  company  performed  its  duty  to  use 
reasonable  care  to  see  that  the  chisel  was  so  tempered  as  to  be  fit 
for  the  purposes  for  which  it  is  to  be  used. 

3.  Masteb  and  bebyant — when  risk  not  asaumed.  Where  the 
master  furnishes  a  chisel  to  a  servant  and  sharpens  and  tempers 
it,  the  servant  does  not  assume  the  risk  of  injury  incid^t  to  la- 
tent defects  therein  not  known  by  him. 

4.  Neolioence — where  mere  fact  that  machine  1>reak8  not  evi- 
dence of.  The  mere  fact  that  a  machine  or  tool  breaks  is  no  evi- 
dence of  negligence  on  the  part  of  the  person  furnishing  it  except 
where  the  rule  res  ipsa  loquitur  applies. 

5.  Master  and  sebvant — res  ipsa  loquitur.  The  rule  res  ipsa 
loquitur  does  not  apply  where  action  is  brought  by  a  servant  in- 
jured by  the  breaking  of  a  chisel  with  which  he  was  working 
which  was  furnished  and  sharpened  and  tempered  by  the  master. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  FABLnr 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1911.  Reversed  with  finding  of  fact  Opinion 
filed  May  21,  1913.    Rehearing  denied  June  9,  1913. 

D.  A.  Obebaugh,  for  appellant ;  Edgab  A.  Bancbopt, 
of  cormsel. 

EiCHABD  J.  Finn,  for  appellee. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

Appellee  was  at  the  time  of  the  occurrence  here  in- 
volved, and  for  years  before  that  time  had  been,  an 
employe  of  appellant  in  its  shops.  In  performing  the 
duties  of  his  employment  he  was  accustomed  to  use  a 
cold  chisel.  It  is  a  matter  of  common  knowledge  that 
a  cold  chisel  is  a  piece  of  steel  bar  sharpened  and  tem- 
pered at  one  end  and  used  to  cut  iron  by  placing  the 
sharpened  end  against  the  iron  to  be  cut  and  striking 
the  other  end  with  a  hammer  with  greater  or  less  force, 
according  to  the  size  of  the  chisel,  and  the  cut  to  be 
made.  On  the  day  in  question  appellee,  while  doing  his 
customary  work,  was  using  in  the  regular  way  a  cold 
chisel  that  had  not  been  used  since  it  had  been  sharp- 
ened and  tempered.    With  the  first  stroke  of  the  ham- 
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mer  on  the  cold  chisel  a  piece  of  metal  flew  into  the  eye 
of  appellee  and  caused  the  injury  complained  of. 

The  negligence  charged  against  appellant  in  the 
first  count  of  the  declaration  was  that  it  had  furnished 
to  appellee  a  dangerous  and  defective  chisel,  made  of 
poor  material  and  not  properly  tempered  and  in  which 
there  was  a  flaw,  of  which  appellant  had  or  by  reason- 
able care  should  have  had  notice.  The  second  count  is, 
in  substance,  the  same  as  the  first,  except  that  it 
charges  that  appellee  was  ordered  by  the  foreman  of 
appellant  to  work  with  the  defective  and  dangerous 
chisel.  The  third  count  is  the  same  as  the  first,  except 
that  it  is  not  therein  alleged  that  appellant  had  or 
could  have  had  notice  of  the  defects  in  the  chisel.  The 
fourth  count  is  the  same  as  the  third,  except  that  it 
charges  in  general  terms  that  appellant  furnished  ap- 
pellee with  a  dangerous  and  defective  chisel  without 
describing  in  what  maimer  it  was  defective.  Each 
count  charges  that  by  reason  of  the  defective  condition 
of  the  chisel  a  fragment  of  the  chisel  broke  oflf  and 
penetrated  appellee  ^s  eye,  resulting  in  the  injury  com- 
plained of.  Appellant  did  not  test  the  sufficiency 
of  the  declaration  by  demurrer,  but  filed  to  it  and 
to  each  count  thereof  the  general  issue.  The  jury 
found  the  appellant  guilty  and  assessed  the  appellee's 
damages  at  $2,000,  and  judgment  was  rendered 
thereon. 

It  is  first  contended  by  appellant  that,  even  if  the 
cold  chisel  was  defective,  as  claimed  by  appellee,  it 
was  a  simple  tool  in  the  use  of  which  under  familiar 
rules  appellee  assumed  the  risk,  and  that,  therefore, 
admitting  all  the  evidence  of  appellee  to  be  true,  no 
cause  of  action  is  shown  thereby,  and  that  the  court 
erred  in  denying  appellant's  motions,  made  at  the  dose 
of  plaintiff's  case  and  renewed  at  the  close  of  all  the 
evidence,  to  direct  a  verdict  for  defendant.  While  the 
evidence  on  the  subject  is  far  from  satisfactory,  it  is 
practically  admitted  by  appellant  that  the  chisel  in 
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question  was  not  only  furnished,  but  was  sharpened 
and  tempered  by  appellant.  It  is  true  that,  where 
simple  tools  are  procured  by  a  master  from  some  one 
else  and  furnished  to  his  servant  to  use,  the  servant 
assumes  the  risks  of  all  defects  therein.  The  theory 
being  that  if  the  defect  is  latent  neither  the  master 
nor  the  servant  knows  of  it,  and  if  it  is  patent  at  the 
start,  or  develops  by  use,  the  servant  has  at  least  an 
equal  opportunity  with  the  master  of  observing  the  de- 
fect. But  when  the  master  manufactures  a  tool,  or 
remodels  it,  and  in  so  doing  leaves  it  in  a  defective 
and  dangerous  condition  a  different  rule  applies,  for 
the  master  then  knows  what  has  been  done  and  how 
it  was  done,  and  the  servant  does  not.  The  equality 
of  knowledge  and  means  of  knowledge  is  then  lacking. 
Herricks  v.  Chicago  £  E.  /.  R.  Co.,  257  111.  264;  Pfeifer 
V.  Eastern  Metal  Works,  358  111.  427.  It  was  the  duty 
of  the  servant  of  appellant  who  did  the  work  of  sharp- 
ening and  tempering  the  cold  chisel  in  question  to  do 
that  work  in  a  proper  and  workmanlike  manner  and 
not  to  turn  it  out  as  finished  until  it  was  so  tempered 
as  to  be  reasonably  fit  and  safe  for  the  purposes  for 
which  it  was  to  be  used.  It  was  the  duty  of  appellant 
to  use  reasonable  care  to  see  to  it  that  it  was  so  done. 
Appellee  had  a  right  to  assume  that  his  master  would 
do  its  duty  in  that  regard  and  in  so  doing  did  not  as- 
sume the  risk  incident  to  a  latent  defect  in  the  chisel 
not  known  to  him. 

The  employer  is  not,  however,  an  insurer  of  the  ab- 
solute safety  and  flawlessness  of  a  tool  furnished  his 
servant  to  work  with.  He  has  performed  his  duty 
in  that  regard  when  he  exercises  reasonable  care  to 
see  that  such  tool  is  reasonably  safe  and  sound.  It  is 
for  one  claiming  a  right  to  recover  for  a  failure  on  the 
part  of  the  master  to  perform  that  duty,  not  only  to 
aver,  but  to  prove,  such  failure  and  to  prove  it  by  a 
preponderance  of  the  evidence.  Assuming  that  the 
declaration  in  this  case  is  sufficient  after  a  verdict  to 
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warrant  a  recovery  for  neglienee  of  the  master  in  this 
repect,  and  we  think  it  is,  there  is  absolutely  no  evi- 
dence in  the  record  to  support  it.  There  is  evidence 
tending  to  show  that  the  chisel  broke,  but  none  to  show 
what  caused  it  to  do  so.  While  the  testimony  shows 
that  it  is  a  very  simple  matter  to  ascertain  whether  it 
was  tempered  too  hard,  no  tests  are  shown  to  have 
been  made  of  it,  before  or  after  the  injury,  to  determine 
its  condition  in  that  respect.  Neither  is  there  any  evi- 
dence tending  to  show  that  the  cause  of  the  breaking 
was  due  to  the  failure  of  appellant  to  use  reasonable 
care  to  have  it  reasonably  safe,  nor  yet  that  it  was  not 
reasonably  safe.  Except  in  cases  where  the  rule  res 
ipsa  loquitur  applies,  the  mere  fact  that  a  machine  or 
tool  breaks  is  no  evidence  of  negligence  on  the  part  of 
the  person  furnishing  the  tool,  and  that  rule  never  ap- 
plies to  a  suit  by  a  servant  against  the  master,  where 
the  injury  results  from'  some  defect  in  an  instrument, 
machine  or  appliance  that  is  under  the  control  of  and 
is  being  used  or  operated  by  the  injured  servant  at  the 
time  of  the  injury,  or  where  the  question  of  assumed 
risk  is  in  any  way  involved.  Orenstein  v.  Boston 
Store,  177  111.  App.  256,  and  cases  there  cited.  To  the 
facts  in  the  case  at  bar,  the  rule  res  ipsa  loquitur  has 
no  application.  It  follows  that  the  verdict  and  judg- 
ment in  this  case  are  not  supported  by  the  evidence. 

For  the  reasons  given,  the  judgment  of  the  Superior 
Court  is  reversed  with  a  finding  of  fact. 

Julgment  reversed  with  finding  of  fact. 

Finding  of  Fact :  We  find  as  an  ultimate  fact  that 
appellant  was  not  guilty  of  the  negligence  charged  in 
the  declaration. 
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Joseph  Simon,  Administrator,  Appellee  t.  The  Aurora, 
Elgin  &  Chicago  Railroad  Company,  Appellant. 

Oen.  No.  17,383. 

Railboads — negligence  in  crossing  tracks.  Evidence  In  an  ac- 
tion for  the  death  of  one  struck  by  a  suburban  train,  held  to  show 
that  deceased  was  deliberately  attempting  to  cross  the  tracks  in 
front  of  the  train  when  It  was  almost  upon  him  to  reach  a  plat- 
form and  was  guilty  of  contributory  negligence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Paul 
MoWiLLiAMB,  Judge,  presiding.  Heard  In  this  Court  at  the  March 
term,  1911.  Reversed  with  finding  of  fact  Opinion  filed  May  26, 
1913.    Rehearing  denied  June  9,  1913. 

Hopkins,  Peffebs  &  Hopkins,  for  appellani 

David  E.  Levy  and  George  E.  Gorman,  for  appellee ; 
Douglas  C.  Gregg,  of  counsel. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
against  it  for  $9,000  for  causing  the  death  of  Abraham 
Levin. 

Among  the  grounds  of  negligence  averred  in  the 
various  coimts  of  the  declaration  were  careless  and 
negligent  manner  of  running  and  operating  its  train, 
running  at  a  high  and  dangerous  rate  of  speed,  fail- 
ure to  ring  bell  or  give  warning  of  the  approach  of  the 
train  and  failure  to  provide  and  have  burning  a  head- 
light on  the  said  train. 

The  plaintiff  called  two  witnesses.  Mrs.  Levin,  the 
widow,  testified  pertaining  to  the  next  of  kin  and  the 
earnings  of  the  decedent.  The  other  witness,  Hyman 
Markovich,  lived  on  13th  avenue,  a  north  and  sonth 
avenue,  about  a  block  north  of  Madison  street,  an  east 
and  west  street,  in  Maywood.  He  testified  that  the 
decedent  came  to  his  house,  with  a  companion  named 
Jacobson,  in  the  afternoon  of  December  12,  1907 ;  that 
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they  left  his  house  about  7 :15  that  evening  to  go  to  the 
defendant's  13th  avenue  station  to  take  a  7:26  or  7:27 
local  east  bound  train  into  Chicago;  that  an  express 
train  was  due  to  pass  13th  avenue  at  7 :15 ;  that  it  was 
a  long  block  from  Madison  street  south  on  13th  avenue 
to  the  defendant's  tracks  and  just  north  of  the  defend- 
ant's tracks  were  the  Chicago  and  Great  Western 
Railway  tracks;  that  there  was  a  small  platform  on 
the  north  side  of  the  defendant's  north  tracks  on  the 
west  side  of  13th  avenue  for  the  use  of  passengers  for 
west-bound  trains  and  the  platform  for  east-bound 
trains  was  south  of  the  defendant's  south  track  and 
east  of  the  platform  for  west-bound  trains,  and  there 
were  no  houses  on  either  side  of  13th  avenue  between 
Madison  street  and  the  defendant's  tracks,  and  it  was 
an  open  prairie  and  there  was  a  clear  view  for  a  mile 
or  two  to  the  west  along  defendant's  tracks;  that  on 
the  south  side  of  Madison  street  was  a  fence  across 
13th  avenue,  in  which  there  was  a  gate  for  people  to 
pass  through  and  a  three  plank  sidewalk  on  13th  ave- 
nue south  of  Madison  street  to  the  railway  tracks,  that 
on  the  evening  in  question  he  went  with  the  decedent 
and  Jacobson  south  on  13th  avenue  across  Madison 
street  and  when  about  150  or  160  feet  south  of  Madi- 
son street  and  about  50  or  60  feet  north  of  the  Great 
Western  tracks,  he  stopped  to  urinate  and  the  decedent 
and  Jacobson  said  good  night  to  him  and  walked  on 
south;  that  while  he  stood  there  facing  southeast  he 
heard  a  low  whistle  to  the  west  and  looked  west,  but 
saw  no  train  coming,  nor  a  headlight,  and  after  that 
he  did  not  look  to  the  west  again  and  heard  no  other 
whistle  or  other  noise  of  the  train  approaching,  and 
neither  did  he  see  it  until  about  a  minute  or  a  minute 
and  a  half  after  he  heard  the  low  whistle,  when  he  saw 
the  lights  in  the  side  windows  of  the  cars  as  the  train 
went  very  fast  across  13th  avenue ;  that  the  night  was 
not  very  dark  and  there  were  bright  lights  at  the  Great 
Western  station,  and  he  saw  decedent  and  Jacobson 
when  about  10  or  15  feet  south  of  him  and  again  when 
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they  were  walking  across  the  Great  Western  tracks 
and  did  not  see  him  again  until,  thinking  the  train  had 
not  stopped  for  them,  he  went  at  once  to  the  tracks  and 
found  the  decedent  had  been  killed  and  Jacobson  also 
had  been  struck  by  the  train  causing  injuries  from 
which  he  subsequently  died.  We  think  the  foregoing 
an  accurate  statement  of  the  material  testimony  given 
by  Markovitch,  and  with  the  admission  of  the  defend- 
ant that  at  the  time  in  question  when  the  train  struck 
the  decedent  it  was  going  forty  miles  an  hour,  the  case 
was  submitted  by  the  plaintiff. 

Eugene  Wicks,  a  witness  for  the  defendant,  testified 
that  he  was  a  contractor  and  at  the  time  of  the  acci- 
dent he  was  south  of  the  defendant's  tracks  with  his 
wife  and  baby  walking  north  on  13th  avenue,  going  to 
the  station  to  take  a  train  for  Chicago;  that  he  first 
saw  the  headlight  of  the  defendant's  trmn  when  it  was 
about  3y2  miles  to  the  west  and  it  disappeared  for 
about  a  half  a  minute,  when  he  again  saw  it,  and  from 
then  on  until  the  train  passed  the  headlight  was  con- 
tinuously in  sight;  that  there  was  a  whistle  from  the 
train  when  it  was  about  a  mile  and  a  half  away  and 
after  that  three  or  four  other  whistles,  the  last  time 
being  at  13th  avenue ;  that  when  he  first  saw  the  dece- 
dent and  Jacobson  he  was  about  125  or  130  feet  south 
of  the  defendant's  tracks  and  ''they  were  coming  on  a 
sort  of  a  trot"  about  25  to  35  feet  north  of  the  defend- 
ant's tracks  and  south  of  the  Great  Western  tracks; 
that  the  men  seemed  to  hesitate  and  then  came  run- 
ning on  the  defendant 's  track  and  there  was  a  crash ; 
that  he  then  stopped  with  his  wife  and  baby  and  did 
not  go  up  to  the  crossing  until  later  to  take  the  train 
home.  George  Engleman,  a  witness  called  by  the  de- 
fendant, testified  that  he  was  walking  north  on  13th 
avenue,  about  four  blocks  south  of  the  defendant's 
tracks,  when  he  first  saw  the  train  in  question  coining 
up  over  the  hiQ  at  the  county  line ;  that  he  continued 
walking  north  and  he  first  saw  one  of  the  men  com- 
ing south  about  thirty  yards  north  of  defendant's 
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tracks,  and  at  that  time  the  train  was  between  13th 
and  17th  avenues;  that  the  last  time  the  whistle  blew 
before  the  accident  was  just  before  the  train  reached 
17th  avenue,  and  the  headlight  was  burning;  that  he 
could  not  say  how  they  were  coming  and  did  not  know 
that  there  were  two  men  until  after  the  accident ;  that 
he  was  about  thirty  yards  south  of  the  tracks  when  he 
saw  one  man  on  the  track  when  the  train  was  twenty 
to  forty  feet  away;  that  he  saw  something  was  going 
to  happen  and  took  hold  of  a  little  tree,  ''and  I  stood 
right  there  and  it  struck  those  men  and  he  went  right 
up  in  the  air  and  he  dropped  right  on  the  platform. 
Fred  Meyer,  the  motorman  of  the  train,  testified  that 
he  was  due  to  pass  13th  avenue  station  at  7:45  and 
was  running  on  schedule  time,  and  not  late;  that  the 
headlight  was  burning  and  as  he  came  east  toward  the 
13th  avenue  station  he  whistled  at  various  times ;  that 
when  he  first  saw  the  two  men  they  were  about  eight 
feet  north  of  the  east-bound  track  and  running  fast  to 
the  south,  one  trailing  the  other  about  three  feet  apart, 
and  at  that  time  the  witness  was  about  a  car  length 
from  the  crossing  and  ''immediately  threw  my  air 
into  the  emergency;"  that  at  the  time  the  power  was 
off  and  the  air  partly  on  to  take  the  curve  about  200 
feet  east  of  the  13th  avenue  crossing  and  at  the  time 
was  running  about  forty  miles  an  hour. 

These  witnesses  were  the  only  witnesses  testifying 
in  relation  to  the  accident.  The  witness  Markovich 
for  the  plaintiff,  accepting  his  testimony  as  true,  did 
not  in  fact  see  the  accident  or  anything  in  relation 
thereto  after  he  saw  the  decedent  and  Jacobson  on  the 
Great  Western  tracks,  until  it  was  all  over;  neither 
was  he  in  a  position  to  see  it  or  the  approach  of  the 
train,  although  it  seems  somewhat  strange  that  under 
all  the  circumstances  he  did  not  hear  any  sound  of  the 
approaching  train  except  the  one  low  whistle.  That 
being  the  case  made  by  the  plaintiff,  it  is  manifest 
that  the  evidence  introduced  by  the  defendant  proves 
that  the  decedent  deliberately  ran  upon  the  track  in 
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front  of  the  said  train.  It  is  undoubtedly  true  that 
the  decedent  expected  to  be  able  to  cross  safely  and 
intended  to  reach  the  platform  on  the  other  side  of  the 
track,  and  to  do  this  he  evidently  took  the  chance  of 
running  ahead  of  the  train  when  it  was  so  close  as  to 
be  almost  upon  him.  It  seems  to  us  that  the  decedent 
was  clearly  guilty  of  contributory  negligence  and  it 
must  be  so  held  regardless  of  the  misery  arising  from 
an  occurrence  so  unfortunate  and  distressing. 

From  the  view  we  take  of  the  case,  the  questions  of 
the  defendant's  negligence  and  the  other  errors  as- 
signed and  argued  need  not  be  discussed. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed  with  finding  of  fact. 


Johanna  Fold,  Plaintiff  In  Error,  t.  North  American 

Union,  Defendant  in  Error. 

Oen.  No.  17,395. 

L  Fbatebnal  benefit  societies — validity  of  amendments  to  arti- 
clea  of  association.  In  an  action  on  a  certificate  Issued  by  defend- 
ant fraternal  benefit  society,  plaintiff  the  beneficiary  cannot  object 
to  amendments  to  the  articles  of  association  of  the  society  on  the 
ground  that  they  were  not  properly  referred  to  the  subordinate 
councils  where  the  evidence  shows  they  were  submitted  to  the  Bub- 
ordinate  councils  and  passed  by  a  proper  majority. 

2.  Fbatebnal  benefit  societies — amendment  to  articJea  of  asso- 
ciation, A  benefit  society  organized  under  the  Fraternal  Beneficiary 
Society  Act  of  1893  has  power,  under  the  amendatory  Act  of  1895, 
to  enact  an  amendment  to  its  articles  of  association  providing  that, 
in  case  a  member  commits  suicide,  the  beneficiary  is  only  entitled 
to  a  sum  equal  to  the  total  amount  actually  paid  by  such  member. 

3.  Fraternal  benefit  societies — where  member  in  good  standit^g 
commits  suicide.  In  an  action  on  a  benefit  certificate,  where  the 
insured  committed  suicide,  an  amendment  to  the  articles  of  asso- 
ciation providing  that  the  beneficiary  may  only  recover  what  was 
paid  in  by  the  member  is  binding  though  passed  after  insured  be- 
came a  member  and  the  fact  that  insured  was  a  member  in  good 
standing  is  immaterial 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  A. 
Dicker,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1911.  Affirmed.  Opinion  filed  May  26,  1913.  Rehearing  denied  June 
9,  1913. 

George  F.  Barrett  and  Edmund  S.  Cummings,  for 
plaintiff  in  error. 

R.  E.  Hamilton,  for  defendant  in  error. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiff  brought  suit  to  recover  as  beneficiary 
on  a  certificate  of  membership  issued  to  her  husband, 
Robert  Pold,  in  the  sum  of  $4,000.  The  charter  of  the 
defendant  was  dated  June  8,  1895,  and  it  was  organ- 
ized as  a  fraternal  beneficiary  society  under  the  Fra- 
ternal Beneficiary  Society  Act  of  Illinois  of  1893.  One 
of  the  objects  of  its  organization,  as  stated  in  the  arti- 
cles of  association,  pursuant  to  said  statute,  was : 

**3rd.  To  establish  mortuary  benefit  fund  from 
which  shall  be  paid  upon  the  death  of  a  beneficiary 
member  in  good  standing  to  the  family,  heirs,  blood  re- 
lations or  affianced  wife,  or  to  persons  dependent  upon 
him,  a  mortuary  benefit  not  to  exceed  the  amount 
specified   in  the  benefit  certificate  of  the  member." 

Under  the  plan  set  forth  in  said  articles  to  carry 
out  the  objects  of  its  organization  was  the  following: 

**5th.  Upon  the  death  of  a  member  in  good  stand- 
ing there  shall  be  paid  to  his  beneficiary  or  ben- 
eficiaries the  sum  specified  in  his  benefit  certificate, 
and  Subordinate  Councils  may  provide  such  other  as- 
sistance and  relief  for  their  members  as  shall  be  in 
consonance  with  the  declared  objects  of  the  order  and 
provided  by  the  laws  of  the  association." 

Subsequent  to  the  defendant's  organization  an 
amendatory  Act  of  1895  was  passed,  wherein  it 
changed  the  language  of  the  Act  of  1893  in  section  1 
in  part  as  follows :  *  *  and  may  make  provisions  for  the 
payment  of  benefits  in  case  of  disability  and  death,  or 
of  either,  resulting  from  either  disease,  accident  or 
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old  age  of  its  members.  •  •  •  *A11  such  societies 
shall  be  governed  by  this  Act/' 

The  insured  became  a  member  of  the  defendant  so- 
ciety in  February,  1898.  The  certificate  recited  that 
it  was  '  *  upon  condition  that  the  said  member  complies 
in  future  with  the  laws,  rules  and  regulations  now  gov- 
erning the  said  North  American  Union,  and  the  said 
Mortuary  Fund  and  Reserve  Fund  thereof,  or  that 
may  hereafter  be  enacted  to  govern  the  same,  all  of 
which  said  laws,  rules  and  regulations  are  also  made 
a  part  of  this  contract ;  and  upon  said  member  assent- 
ing to  and  complying  with  all  the  conditions  herein 
provided,  the  North  American  Union  hereby  promises 
and  binds  itself  to  pay  out  of  its  Mortuary  Fund  to 
Johanna  Pold,  his  wife,  the  sum  of  Four  Thousand 
Dollars  in  accordance  with  and  under  the  provisions 
of  the  laws  governing  said  fund  upon  satisfactory 
proofs  of  the  death  of  said  member,  and  upon  the  sur- 
render of  this  certificate  provided  that  said  member 
is  in  good  standing  in  this  association  at  the  time  of 
his  death/*  And  thereon  was  the  insured's  accept- 
ance thereof  as  follows:  **I  accept  this  certificate  and 
agreement  on  the  conditions  herein  above  named  and 
assent  thereto  and  agree  to  comply  therewith.  Rob- 
ert Pold.'* 

In  1903  the  defendant  society  adopted  or  attempted 
to  adopt  certain  amendments  to  its  articles  of  associa- 
tion and  its  constitution.  Among  those  it  was  claimed 
were  adopted  amending  its  articles  of  association,  the 
article  numbered  3  was  purported  to  be  amended  to 
read  as  follows: 

**  Third.  To  establish  and  maintain  a  Mortuary 
Benefit  Fund,  from  which  shall  be  paid  benefits  in 
cases  of  disability  or  death,  or  either,  resulting  from 
disease,  accident  or  old  age  of  its  members.  Such 
payments  to  be  subject  in  all  cases  to  compliance  by 
the  member  with  the  contract  rules  and  laws  of  this 
order. ' ' 

And  under  the  plan  of  organization  the  article  mun- 
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bered  5  was  purported  to  be  amended  to  read  as  fol- 
lows: 

**  Fifth.  Upon  the  compliance  by  the  member  with 
the  contract  rules  and  laws  of  the  order,  benefits  shall 
be  paid  to  him  or  his  beneficiaries,  in  the  amount,  and 
according  to  the  provisions  specified  in  his  benefit 
certificate  or  policy  of  insurance,  and  the  subordinate 
bodies  of  the  order  may  provide  such  other  assistance 
and  relief  to  and  for  their  members  as  shall  be  in  con- 
sonance with  the  declared  objects  of  the  order,  and 
provided  for  by  the  laws  of  the  association.'^ 

On  the  defendant's  organization  it  adopted  a  consti- 
tution, by-laws  and  also  certain  laws  to  govern  it  and 
carry  out  the  purposes  of  its  organization  under  its 
charter  or  articles  of  association.  In  1903  an  amend- 
ment of  one  of  its  laws  (Law  3)  was  adopted  reading 
as  follows: 

*  *  Sec.  6.  If  a  member  shall  die,  by  his  own  hand  or 
act,  either  sane  or  insane,  such  death  shall  forfeit  any 
and  all  rights  and  claims  to  the  amount  agreed  to  be 
paid  on  his  death,  and  specified  in  the  benefit  certifi- 
cate of  such  member  and  the  beneficiary  shall  receive 
and  be  paid  in  lieu  thereof,  a  sum  equal  to  the  total 
amount  actually  paid  by  such  member  to  the  Mortuary 
and  Reserve  Fund  of  the  Order,  unless  it  is  otherwise 
provided  in  and  by  the  benefit  certificate  of  such  mem- 
ber, issued  prior  to  the  taking  effect  of  this  section." 

Section  4,  Law  5,  was  as  follows : 

**In  the  event  of  the  death  of  a  member  in  good 
standing  his  beneficiary  shall  be  entitled  to  receive  tiie 
sum  specified  in  his  benefit  certificate,  less  the  amount 
paid  to  such  member  on  account  of  Total  or  Perma- 
nent Disability,  if  any,  and  also  provided,  that  in  case 
of  a  member  over  seventy  years  of  age  at  the  date  of 
his  decease,  who  has  drawn  advance  payments,  as  pro- 
vided in  Section  5  of  Article  VIII  of  the  Constitution, 
the  beneficiary  shall  be  entitled  to  receive  and  be  paid 
only  the  balance  of  said  Mortuary  benefit  after  deduct- 
ing therefrom  the  sum  total  of  such  advance  payments 
so  made." 

The  insured  committed  suicide  in  1908.    At  the  time 
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of  his  death  all  dues  and  assessments  were  paid  and 
he  was  a  member  of  the  defendant  society  in  good 
standing.  The  cause  was  submitted  to  the  court,  with- 
out a  jury,  and  under  section  6,  law  3,  the  court  found 
the  issues  for  the  plaintiff  and  assessed  her  damages 
at  $336.72,  the  amount  paid  to  the  Mortuary  and  Re- 
serve Fund,  and  entered  judgment  therefor.  The 
plaintiff,  claiming  judgment  should  have  been  given 
her  for  $4,000,  the  amount  named  in  the  certificate, 
sued  out  this  writ  of  error. 

It  is  urged  that  the  said  amendments  to  the  articles 
of  association  are  invalid  and  not  binding  upon  the 
plaintiff  for  two  reasons.  First,  because  the  reso- 
lution referring  the  same  to  the  subordinate  councils 
to  vote  thereon  provided  for  a  reference  to  the  said 
councils  only  of  certain  proposed  amendments  to  the 
constitution.  We  think  this  point  untenable  for  the 
reason  that  the  said  amendments  to  the  articles  of  as- 
sociation were  in  fact  submitted  to  the  subordinate 
councils  and  out  of  103  entitled  to  vote  thereon,  92 
voted,  of  which  90  voted  for  the  first  and  89  voted  for 
the  second  of  the  said  amendments.  It  is  contended, 
secondly,  that  the  said  amendments  are  not  valid  be- 
cause the  defendant  society  had  no  rule  providing  for 
amendments  to  the  articles  of  association,  as  provided 
by  the  statute,  sec.  TVL*?  par.  264a,  page  1332,  Hurd's 
Rev.  Stat.  1909  (the  Fraternal  Beneficiary  Society 
Act),  wherein  it  recites  that  such  societies  **may 
change  its  articles  of  association  in  the  manner  pre- 
scribed by  its  own  rules.'* 

In  the  absence  of  a  rule  providing  therefor,  it  would 
seem,  under  the  reasoning  in  Bastian  v.  Modem  Wood- 
men, 166  111.  595,  and  Park  v.  Modem  Woodmen,  181 
111.  214,  in  relation  to  the  said  section  of  the  statute, 
that  ordinarily  this  point  would  be  held  good.  If  this 
proposition  be  sustained,  it  is  then  argued  that  under 
the  defendant's  original  charter  it  had  no  power  to 
pass  the  said  law  in  relation  to  suicide,  and  without 
that  power  the  said  suicide  law  would  not  bind  the  in- 
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sared  and  a  recovery  could  be  had  for  the  amount 
specified  on  the  face  of  the  certificate.  Whether  the 
defendant  had  the  power  to  pass  the  said  law  in  rela- 
tion to  suicide  under  its  original  charter  powers,  we 
do  not  think  it  necessary  to  discuss.  The  argument  on 
the  question  as  to  the  legality  of  the  said  first  amend- 
ment, article  3,  of  the  articles  of  association,  is  made 
by  both  parties  without  notice  of  the  amendatory  Act 
of  1895.  We  are  of  the  opinion  that  under  the  Act  of 
1893  and  the  express  and  positive  language  of  the  said 
amendatory  Act  of  1895,  the  said  provision  was  there- 
after, by  virtue  of  the  said  acts,  a  part  of  the  organic 
law  of  the  defendant  society  without  a  formal  adoption 
thereof.  Massachusetts  Foresters  v.  Callahan,  146 
Mass.  391.  If  this  be  a  correct  view,  the  insured,  be- 
coming a  member  in  1898,  was  bound  thereby.  Bacon 
on  Benefit  Societies,  vol.  1,  sec.  48,  says:  *'AII  per- 
sons having  transactions  with  corporate  bodies  must 
not  only  notice  the  terms  of  their  cliarters,  but  also  all 
the  general  legislation  of  the  State  creating  them,  by 
which  business  with  Corporations  is  affected." 

The  defendant  society  derived  its  corporate  powers 
from  the  Act  of  1893  and  the  amendatory  Act  of  1895 
and  its  charter  thereunder.  We  are  of  the  opinion 
that  its  suicide  law,  section  6  of  law  3,  clearly  comes 
within  its  charter  powers  and  under  the  contract,  a 
portion  of  which  is  above  quoted,  is  binding  on  the 
insured.  Peterson  v.  Gibson,  191  111.  365;  Benes  v. 
Knights  d  Ladies  of  Honor,  231  111.  134. 

It  is  also  contended  that  the  plaintiff  is  entitled  to 
recover  the  amount  on  the  face  of  the  certificate  be- 
cause by  the  articles  of  association,  both  before  and 
after  the  second  amendment  heretofore  quoted,  and 
under  section  4,  law  5,  it  was  agreed  that  the  defend- 
ant would  pay  the  beneficiary  the  sum  of  $4,000  on 
the  death  of  the  insured  in  good  standing,  and  at  the 
time  of  the  insured's  death  he  was  in  good  standing. 
That  the  insured  did  not  lose  his  good  standing  by  his 
act  of  suicide,  the  plantiff  relies  upon  Royal  Circle  v. 
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Achterrath,  204  111.  549 ;  Mutual  Protective  League  v. 
McKee,  122  HI.  App.  376,  and  Seymour  v.  Mutual  Pro- 
tective League,  155  111.  App.  21.  While  the  authorities 
mentioned  sustain  the  argument  that  the  insured  was 
in  good  standing  at  the  time  of  his  death,  we  ido  not 
think  that  the  conclusion  that  therefore  there  can  be 
a  recovery  is  sound.  The  answer  to  th^  argument  is 
given  in  Royal  Circle  v.  Achterrath,  supra,  wherein 
the  court  say :  *  *  The  act  of  suicide  works  a  forfeiture 
of  the  certificate,  not  because  the  member  is  thereby 
deprived  of  his  good  standing  in  the  order  at  the  time 
of  his  death,  but  because,  aside  from  all  questions  of 
good  standing,  it  is  especially  provided  that  suicide 
in  and  of  itself  shall  defeat  a  recovery.*^  We  also 
think  this  a  suflScient  answer  to  the  argument  that 
the  law  in  relation  to  payment  in  case  of  death  while 
in  good  standing  is  inconsistent  with  the  law  on  sui- 
cide, and  the  one  favoring  the  insured  should  in  such 
case  be  adopted. 
The  judgment  is  affirmed. 

AjBirmed. 


Charles  L.  Bayfield  and  William  G.  Bayfield,  Appel- 
lants,  T.  Thomas  L.  Tineher  and  Caroline 
Tincher,  Appellees. 

Gen.  No.  17,416. 

1.  Payment — note  <w  payment  of  deht.  The  mere  giving  of  a 
note  does  not  of  itself,  extinguish  a  precedent  debt,  whether  it  be 
an  account  or  other  demand. 

2.  Payment — question  of  fact.  The  question  whether  a  debt  is 
extinguished  by  a  note  is  one  of  intention  to  be  determined  by  the 
Jury. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Fenimobb  Coopeb,  Judge,  presiding.  Heard  In  this  court  at 
the  March  term,  1911.    Affirmed.    Opinion  filed  May  26»  1913. 
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Thompson  &  Clabk,  for  appellants. 
Adams^  Bobb  &  Adams,  for  appellees. 

Mb.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  complainants,  here  the  appellants,  filed  a  bill  in 
which  they  averred,  inter  alia,  that  they  sold  to  the 
defendant  Thomas  L.  Tincher  an  automobile  plant  and 
in  part  payment  therefor  accepted  a  note,  a  copy  of 
which  is  as  follows: 
**  $4,000.00.  Danville,  III.,  June  5,  1905. 

On  or  before  two  years  after  date,  we  or  either  of 
ns  promise  to  pay  William  and  Charles  Eayfield,  or 
order,  at  the  Mrst  National  Bank,  Danville,  Dlinois, 
Four  Thousand  and  no/100  Dollars,  for  value  re- 
ceived, with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  date,  and  in  case  of  commencement  of  suit 
thereon,  we  agree  to  pay  all  costs  of  suit,  including 
a  reasonable  attorney's  fee. 

(Signed)  Thos.  L.  Tincheb, 
C.  B.  Tincheb;** 
that  the  said  C.  E.  Tincher  was  Caroline  R.  Tincher, 
the  mother  of  Thomas  L.  Tincher,  and  resided  at  Dan- 
ville, Illinois;  that  at  and  about  the  time  of  the  ma- 
turity of  the  said  note  the  said  Thomas  L.  Tincher 
stated  and  represented  to  the  complainants  that  his 
mother  had  lost  her  money  and  was  financially  worth- 
less and  unable  to  pay  the  said  note  or  any  part 
thereof,  and  that  the  same  was  no  good,  but  that  he 
would  renew  the  said  note  and  pay  such  renewal  in 
one  year  after  date  thereof,  providing  the  complain- 
ants would  extend  the  payment  of  the  said  note  one 
year ;  that  the  complainants,  relying  on  the  said  state- 
ments and  believing  that  the  said  Caroline  B.  Tincher 
was  financially  worthless  and  unable  to  pay  the  said 
note,  accepted  extension  notes  therefor  signed  by  tiie 
said  Thomas  L.  Tincher,  payable  one  year  after  date 
thereof,  and  delivered  to  the  said  Thomas  L.  Tincher 
said  $4,000  note  signed  by  him  and  his  mother  j  that  in 
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fact  said  Caroline  E.  Tincher  had  not  lost  her  money 
and  was  not  financially  worthless,  but  at  the  time  of 
the  making  of  the  said  $4,000  note,  and  also  at  the 
time  of  its  maturity,  was  a  woman  of  large  means  and 
worth  several  hundred  thousand  dollars ;  that  the  said 
representations  of  Thomas  L.  Tincher  that  she  had  lost 
her  money  and  was  financially  worthless  were  false  and 
fraudulent  and  for  the  purpose  of  obtaining  posses- 
sion of  the  said  $4,000  note,  and  that  the  two  notes  for 
$2,000  each  given  in  renewal  thereof  were  not  paid 
and  there  was  no  consideration  therefor,  and  that 
Caroline  B.  Tincher  was  liable  on  the  said  $4,000  note, 
etc.  The  prayer  was  that  the  said  $4,000  note  be 
produced  in  court  and  the  cancellation  and  indorse- 
ment thereon  ''paid,"  be  set  aside  and  the  said 
Thomas  L.  Tincher  and  Caroline  B.  Tincher  be  de- 
creed to  pay  said  note  with  the  interest  thereon,  etc. 

The  court  overruled  a  demurrer  to  the  bill  and  the 
defendants,  here  the  appellees,  answered.  The  an- 
swer, inter  alia,  admits  the  execution  of  the  said  $4,000 
note  and  denies  the  making  of  the  alleged  representa- 
tions and  that  the  two  notes  of  $2,000  each  were  given 
in  renewal  of  the  said  $4,000  note  and  that  there  was 
no  consideration  therefor,  and  avers  that  the  said 
$2,000  notes  were  given  in  payment  of  the  said  $4,000 
note  and  it  was  so  agreed  between  the  complainants 
and  the  defendant  Thomas  L.  Tincher  (and  said  Caro- 
line B.  Tincher  had  no  knowledge  thereof)  and  pur- 
suant to  the  said  agreement  said  $4,000  was  paid  and 
surrendered  to  said  Thomas  L.  Tincher.  A  replica- 
tion was  filed  and  the  evidence  heard  by  the  Chan- 
cellor, who  found  that  the  allegations  in  the  bill  were 
not  sustained  and  dismissed  the  bill  for  want  of  equity. 

The  case  presents  two  material  issues  of  fact.  First, 
as  to  the  fraudulent  representations  alleged  to  have 
been  made,  and  that  the  complainants  relied  thereon ; 
and,  second,  as  to  whether  the  said  $4,000  note  was  in 
fact  paid  by  the  giving  of  the  two  $2,000  notes.  Both 
of  these  issues  are  contested  and  the  subjects  of  much 
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conflicting  evidence,  and  in  determination  thereof  we 
have  made  a  careful  examination  of  a  voluminous  rec- 
ord as  well  as  the  abstract.  Much  may  be  said  in 
arguments  on  hotji  sides  of  these  questions,  but  we 
can  see  no  benefit  to  be  derived  by  an  exhaustive 
analysis  of  the  evidence  and  to  comment  thereon  with- 
out so  doing  would  be  of  little  avail.  The  questions 
are  by  no  means  free  from  doubt.  But  the  Chancellor 
having  seen  and  heard  the  witnesses,  we  have  con- 
cluded that  the  evidence  does  not  warrant  this  court 
in  holding  contrary  to  the  finding  of  the  Chancellor 
that  the  allegations  in  the  bill  as  to  the  said  fraudulent 
representations,  particularly  as  to  the  complainants 
relying  thereon^  even  if  they  were  made  as  alleged, 
were  not  sustained  by  the  evidence.  It  also  seems  to 
us  that  we  are  not  justified  in  holding  contrary  to  the 
finding  of  the  Chancellor;  that  the  evidence  proved 
that  the  two  notes  of  $2,000  each  were  given  and  ac- 
cepted by  complainants  in  payment  of  the  said  $4,000 
note,  and  it  was  accordingly  surrendered  as  canceled 
and  paid.  In  Archibald  v.  Argall,  53  111.  307,  and  there 
are  many  authorities  to  the  same  effect,  the  court  say : 

**It  is  the  established  doctrine  of  this  court  that  the 
mere  giving  of  a  note  does  not,  of  itself,  extinguish  a 
precedent  debt,  whether  it  be  an  account  or  other  de- 
mand. Rayhurn  v.  Day,  27  111.  46;  White  v.  Jones,  38 
HI.  159.  In  such  a  case,  it  is  a  question  of  intention. 
It  is  true,  the  intention  need  not  be  manifested  by  an 
express  agreement,  but  may  be  inferred  from  the  cir- 
cumstances attending  the  transaction,  and  it  is  a  ques- 
tion for  the  jury.  And  in  a  case  of  conflict  in  the 
evidence,  this  court  will  rarely  disturb  the  verdict,  un- 
less it  is  clear  that  the  evidence  is  strongly  against  the 
finding.  In  this  case,  the  evidence  is  not  of  that  clear 
and  satisfactory  character  which  requires  us  to  say  the 
Jury  have  failed  to  give  it  due  weight  in  the  conclusion 
at  which  they  have  arrived. '  * 

We  think  the  above  apt  quotation  of  the  rule  as 
applied  to  the  facts  in  the  case  at  bar.  It  is  of  course 
very  unfortunate  for  the  complainants  that  Thomas  L. 
Tincher  became  a  bankrupt  and  unable  to  pay  the  said 
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two  notes  of  $2,000  each  and  also  his  personal  note  for 
$10,000  given  complainants  at  the  time  of  the  sale  of 
said  shop.  However,  we  are  unable  to  see  on  this 
record  how  they  can  be  relieved  of  the  disastrous  con- 
sequences of  their  own  bargain. 

Counsel  for  complainants  have  filed  an  exhaustive 
and  learned  brief  arguing  that  *'The  surrender  of 
a  joint  note  to  one  of  two  joint  and  several  obligors 
and  giving  an  extension  of  time  to  one  will  not  release 
the  other  joint  and  several  obligor,"  and  other  propo- 
sitions of  law.  But  the  arguments  on  these  legal 
propositions  are  entirely  on  the  assumption  that  the 
complainants  established  the  allegations  of  fact  made 
in  their  bill.  As  we  take  the  contrary  view  as  to  the 
facts,  the  legal  propositions  advanced  require  no  dis- 
cussion. 

The  decree  is  aflSrmed. 

Affirmed. 


Albert   Ooetz^  Appellant,   t.   Wojeleeh   Ochalay   Ap- 
pellee. 

Gen.  No.  17,427. 

1.  AoENOT — not  irrevocable  hecause  exclusive.  An  exdusive 
agency  to  sell  certain  land  is  not  irreyocable  because  exclusive. 

2.  Agency — when  not  coupled  with  an  interest.  An  agency  Is 
not  coupled  with  an  interest  where  the  agent  is  given  the  exclusive 
right  to  sell  certain  property  to  a  railroad  company,  which  is 
sought  by  such  company  in  condemnation  proceedings,  and  the 
principal  agrees  to  pay  as  commission  the  price  secured  above  a  cer- 
tain sum. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Rich- 
ABO  E.  BuBKE,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.    Affirmed.    Opinion  filed  May  26,  1913. 

Peter  Sissman,  for  appellant. 
Leon  Hobnstein,  for  appellee. 
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Mr.  Pbesidino  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  appellant  brought  a  suit  in  ctssumpsit  against 
the  appellee  to  recover  a  commission  of  $220.  The 
declaration  contained  three  common  counts  and  a  spe- 
cial count  declaring  on  the  following  writing: 

**In  consideration  of  Albert  Goetz  accepting  the 
agency  for  the  following  described  real  estate,  to-wit: 
The  south  half  (8.3/2)  of  lot  nine  (9),  block  ten  (10), 
Wight's  Addition,  in  section  five  (5),  township  thirty^ 
Dine  (39)  north,  range  fourteen  (14),  east  of  the  third 
principal  meridian,  in  Cook  County,  Illinois,  and  known 
as  No.  10  Lessing  street,  Chicago,  I  hereby  give  him 
the  exclusive  right  to  sell  said  property  from  this  date 
until  the  1st  day  of  January,  1909,  and  agree  to  pay 
him  as  commission  whatever  sum  he  may  get  therefor 
over  and  above  the  sum  of  $9,000,  and  in  case  this 
property  is  sold  by  any  one  else  during  the  period 
herein  named,  I  agree  to  pay  the  said  Albert  Goetz  the 
regular  commission  as  prescribed  by  the  Chicago  Real 
Estate  Board. 

Dated  at  Chicago,  November,  1907. 

W.  OcHALA,  Owner.** 

On  the  trial  the  court  instructed  the  jury  at  the 
close  of  the  plaintiff's  case  to  find  the  issues  for  the 
defendant  and  on  the  verdict  so  returned  entered  judg- 
ment of  nil  capiat  and  the  plaintiff  appealed. 

At  the  time  of  entering  into  the  said  writing  the  C. 
&  N.  W.  R.  B.  Co.  had  begun  proceedings  to  condemn 
the  premises  described  therein,  and  the  defendant  had 
been  served  in  the  said  suit.  The  plaintiff,  an  at- 
torney, entered  his  appearance  in  the  said  condemna- 
tion suit  in  defendant's  behalf  and  began  negotiations 
to  sell  said  premises  to  the  said  Bailroad  Company  for 
$10,000,  but  was  unable  to  secure  said  price.  The  de- 
fendant in  1908  sold  and  conveyed  the  said  premises 
for  $8,000  to  Mr.  Baird,  representing  the  said  Railroad 
Company,  and  through  whom  it  was  conveyed  to  said 
Company.  The  plaintiff  thereupon  claimed  a  commis- 
sion of  $220  and  not  receiving  same  brought  suit  there- 
for. 
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There  was  no  evidence  tending  to  prove  the  value  of 
the  services  rendered  on  a  quantum  meruit  and  no  re- 
covery sought  thereon.  The  plaintiff  in  his  brief  says : 
**The  only  services  that  plaintiff  was  expected  to 
render  was  the  obtaining  of  a  certain  price  for  the  de- 
fendant and  not  the  finding  of  the  purchaser.  Nor 
can  it  be  said  that  it  is  within  the  power  of  the  princi- 
pal to  revoke  an  agency  in  a  case  like  the  one  at  bar. 
An  agency  when  coupled  with  an  interest  is  not  revoc- 
able at  pleasure  of  the  principal. '* 

There  was  nothing  paid  to  the  defendant  as  a  con- 
sideration for  the  said  agency;  and  it  is  not  claimed 
Ihat  the  plaintiff  rendered  the  services  undertaken, 
that  is,  securing  from  the  C.  &  N.  W.  E.  B.  Co.  a  sum 
exceeding  $9,000  for  the  said  premises.  The  conten- 
tion is  that  the  agency  was  coupled  with  an  interest 
and  therefore  irrevocable.  It  is  not  irrevocable  be- 
cause of  its  being  an  exclusive  agency.  Pretzel  v.  An- 
derson, 162  111.  App.  538;  Waterman  v.  Boltinghouse, 
82  Cal.  650;  Mechem  on  Agency,  sec.  204.  It  is  true 
that  if  the  appointment  constituted  a  power  coupled 
with  an  interest  it  was  irrevocable.  Was  it  coupled 
with  an  interest?  We  think  not.  In  Mechem  on 
Agency  the  author,  in  discussing  what  constitutes  an 
interest,  in  section  205  says :  *  *  It  must  be  an  interest 
or  estate  in  the  thing  itself  or  in  the  property  which 
is  the  subject  of  the  power ;'*  and  in  section  207:  **But 
a  mere  interest  in  the  results  or  proceeds  of  the  execu- 
tion of  the  authority,  as  by  way  of  compensation,  is 
not  enough.  Thus  where  one  is  given  authority  to  sell 
the  lands  or  other  property  of  another,  and  is  to  have  a 
certain  commission  or  share  out  of  the  proceeds  for 
making  the  sale,  the  authority  may  be  revoked  at  the 
will  of  the  principal,  even  though  in  terms  it  was  de- 
clared to  be  exclusive  or  irrevocable.'* 

See  also  Bonney  v.  Smith,  17  111.  531;  Gilbert  v. 
Holmes,  64  111.  548,  and  Walker  v.  Denison,  86  HI.  142. 

The  judgment  is  affirmed. 

Affirmed. 
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John   T.  Johanson,   Appellee,   t.   William   Johnston 

Printing  Company,  Appellant. 

Gen.  No.  17,462. 

1.  Neouoenci>— scaldinoF  boiler  repairer.  Where  from  the  evi- 
dence the  Jury  may  believe  that  plaintilf,  a  boiler  inspector,  in- 
formed defendant's  engineer  to  turn  the  cold  water  into  the  com- 
bustion chamber  because  he  was  going  in,  and  not  to  leave  until  he 
was  done*  and  hot  water  began  to  be  forced  into  the  chamber  when 
he  was  almost  done  and  scalded  him  until  the  engineer  returned  five 
minutes  later,  a  finding  of  negligence  will  be  sustained. 

2.  Negligence — care  as  to  invitee.  Where  a  lessee  in  possession 
of  a  building  informs  the  owner's  agent  that  the  boiler  is  defect- 
ive and  such  agent  notifies  a  company  which  sends  its  superintend- 
ent to  investigate  and  report,  such  superintendent  is  rightly  on  the 
premis^  and  the  lessee  owes  him  the  duty  to  exercise  ordinary 
care  while  he  is  on  the  premises  in  connection  with  the  work. 

3.  Master  and  sebvant — when  servant  is  acting  within  scope  of 
employment.  Where  an  engineer  charged  with  the  care  of  the 
engine  room  and  boiler  of  a  building  for  one  in  possession  thereof 
as  lessee,  is  assisting  a  superintendent  of  a  company  who  is  sent  to 
investigate  and  report  as  to  alleged  defects  in  the  boiler  on  com- 
plaint by  the  lessee  to  the  agent  of  the  owner,  such  engineer  in 
assisting  the  superintendent  under  his  direction  is  in  the  perform- 
ance of  proper  and  usual  duties  fairly  implied  from  the  nature 
of  and  within  the  scope  of  his  employment  when  there  is  no  evi- 
dence that,  at  the  time  of  the  investigation,  the  lessee  excused  said 
engineer  from  his  duties. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Fab- 
UN  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.    Affirmed.    Opinion  filed  May  26,  1913. 

Charles  J.  O^Connor  and  J.  C.  M.  Clow,  for  ap- 
pellant. 

Edward  J.  Qubbny  and  William  J.  Lacey,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 
The  defendant,  here  the  appellant,  was  in  possession 
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of  the  building  known  and  described  as  Nos.  190-192 
Fifth  avenue,  Chicago,  under  a  lease  for  the  term  of 
five  years,  with  the  usual  covenant  to  repair  and  yield 
up  the  same  at  the  expiration  of  the  term  in  good  con- 
dition and  repair,  loss  by  fire  and  ordinary  wear  ex- 
cepted. The  boiler  in  the  engine  room  began  to  leak 
and  Mr.  Johnston  of  the  defendant  Company  called 
up  Bond  &  Co.,  the  agents  for  the  owner  of  the  build- 
ing, and  told  them  of  the  bad  condition  of  the  boiler, 
and  thereupon  Bond  &  Co.  called  up  the  Page  Boiler 
Co.  and  asked  that  a  man  be  sent  to  look  at  the  boiler 
and  report  to  them.  In  compliance  with  this  request 
the  Page  Boiler  Co.  sent  the  plaintiff,  its  superintend- 
ent, to  examine  the  boiler.  On  arriving  at  the  said 
building  the  plaintiff  inquired  of  the  Sunset  Distilling 
Company,  a  tenant  of  the  defendant,  6ccupying  the 
first  floor  of  the  said  building,  the  location  of  the  engine 
room  and  being  directed  thereto  found  the  same  in  the 
basement  and  there  met  Mr.  Eossow,  the  defendant's 
engineer.  The  fire  had  been  drawn  from  under  the 
boiler  a  few  hours  before  plaintiff  arrived.  Mr.  Ros- 
sow  told  the  plaintiff  that  the  boiler  leaked  so  that  it 
could  not  be  fired.  There  was  some  talk  between  the 
two  men  and  plaintiff  testified  that  he  told  Mr.  Bossow 
that  he  would  go  into  the  combustion  chamber  to  find 
the  trouble  and  for  Mr.  Eossow  to  turn  the  cold  water 
in  and  not  to  go  away  until  he  was  done ;  that  the  cold 
water  was  turned  in  and  the  plaintiff  went  into  the 
combustion  chamber  and  was  nearly  through  when 
the  hot  water  began  to  be  forced  into  the  combustion 
chamber  and  on  him  and  he  was  being  scalded;  that 
he  then  became  excited  and  began  to  call  and  was  there 
about  five  minutes  before  Eossow  returned  and  turned 
off  the  water  and  he  was  able  to  get  out,  but  was 
badly  scalded.  Mr.  Eossow  testified  that  he  turned  on 
the  cold  water  as  requested  and  told  the  plaintiff  it  was 
not  necessary  to  go  into  the  combustion  chamber  to 
locate  the  trouble,  because  they  could  see  it  from  the 
outside ;  that  the  elevator  bell  rang ;  that  as  a  part  of 
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his  duties  he  ran  the  elevator  and  was  required  to  an- 
swer the  call,  and  he  told  the  plaintiff  that  the  water 
was  turned  on  and  not  to  go  under  the  boiler  into  the 
combustion  chamber  until  he  came  back  and  they  would 
then  find  the  leak ;  that  the  plaintiff  was  not  in  the  com- 
bustion chamber  when  he  left,  and  after  doing  certain 
work  he  returned  and  found  the  plaintiff  under  the 
boiler  with  his  head  part  way  out;  that  he  ran  and 
shut  off  the  water  and  opened  the  hole  in  the  rear  of 
the  combustion  chamber  through  which  plaintiff  man- 
aged to  get  out. 

The  jury  found  the  defendant  guilty  and  assessed 
the  plaintiff  *s  damages  at  $2916,  and  the  court  enter- 
ing judgment  thereon  the  defendant  appealed. 

If  the  testimony  of  Mr.  Eossow  be  true,  there  was  no 
negligence  by  anyone  except  the  plaintiff.  If  the  testi- 
mony of  the  plaintiff  be  true,  and  it  is  evident  the  jury 
so  accepted  it,  and  there  is  no  good  reason  why  we 
should  hold  contrary  to  the  finding  of  the  jury  thereon, 
the  plaintiff  was  guilty  of  no  contributory  negligence 
and  Eossow  was  clearly  guilty  of  negligence  as 
charged. 

Whether  it  was  the  duty  of  the  defendant  or  the 
owner  to  make  the  necessary  repairs  on  the  said  boiler, 
we  think  it  not  necessary  to  here  determine.  Under 
the  circumstances  the  plaintiff  was  rightly  on  the  said 
premises  on  the  invitation  of  the  defendant  through 
Bond  &  Co.,  and  the  defendant,  in  possession  and  con- 
trol of  the  premises  in  question,  owed  him  the  duty 
of  exercising  ordinary  care  while  he  was  on  the  prem- 
ises in  connection  with  the  work  in  question. 

The  principal  contention  of  the  defendant,  presented 
ably  and  exhaustively,  is  that  under  the  circumstances, 
assuming  that  Eossow  was  guilty  of  negligence  as 
charged,  the  doctrine  of  respondeat  superior  does  not 
apply.  It  is  urged  that  Eossow,  in  turning  on  the 
water  and  assisting  the  plaintiff,  under  the  directions 
of  the  plaintiff,  was  engaged  in  the  work  of  another, 
either  the  plaintiff  or  the  Page  Boiler  Company,  and 
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that  in  the  assistance  he  rendered  plaintiff  he  was  a 
mere  volunteer  acting  without  the  scope  of  his  employ- 
ment. The  principle  of  law  invoked  by  the  defendant 
that  a  master  is  not  liable  for  the  acts  of  a  servant  in 
the  performance  of  the  servant's  own  work  or  that  of 
another,  or,  in  other  words,  without  the  scope  of  his 
employment,  may  be  conceded. 

In  its  brief  the  defendant,  in  support  of  its  argu- 
ment, quotes  the  following  from  Grace  £  Hyde  Co.  v. 
Probst,  208  111.  147:  **One  who  is  the  general  agent 
of  another  may  be  loaned  or  hired  by  his  master  to  a 
third  party  for  some  special  service,  and  as  to  that 
particular  service  he  will  become  the  agent  of  the  third 
party.  The  master  is  the  one  who  has  the  direction 
and  control  of  the  servant,  and  the  test  is,  whether,  in 
I  he  particular  service,  the  servant  continues  liable  to 
the  direction  and  control  of  his  master  or  becomes  sub- 
ject to  the  party  to  whom  he  is  loaned  or  hired.'' 

Tested  by  this  rule  we  find  no  evidence  that  the  de- 
fendant either  loaned  or  hired  Eossow  to  the  plaintiff 
or  the  Page  Boiler  Company  and  no  evidence  that  Bos- 
sow  was  at  any  time  under  the  direction  and  control 
of  any  other  than  the  defendant.  On  the  contrary, 
the  evidence  tends  to  show  that  during  all  of  said  time 
Eossow  was  under  the  direction  of  the  defendant. 
One  of  the  duties  of  his  employment  was  the  care  of 
the  engine  room  and  the  boiler,  and  there  is  no  evi- 
dence that  at  the  time  in  question  he  was  excused 
therefrom  by  the  defendant.  It  was  in  the  interest 
of  the  defendant  that  the  leak  in  the  boiler  be  speedily 
discovered  and  remedied,  and  it  may  be  readily  sur- 
mised what  the  defendant  would  have  said  to  Bossow 
if  he  had  refused  to  co-operate  in  this  service  in  the 
interests  of  the  defendant. 

In  Wood  on  Master  and  Servant  it  is  said,  section 
279: 

**The  question  usually  presented  is  whether,  as  a 
matter  of  fact,  or  of  law,  the  injury  was  received  under 
such  circumstances  that,  under  tiie  employment,  the 
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master  can  be  said  to  have  authorized  the  act,  for  if  he 
did  not,  either  in  fact  or  in  law,  he  cannot  be  made 
chargeable  for  its  consequences,  because,  not  having 
been  done  under  authority  from  him,  express  or  implied^ 

it  can,  in  no  sense,  be  said  to  be  his  act,  and  the  maxim 
previously  referred  to  does  not  apply.  The  test  of 
liability  in  all  cases  depends  upon  the  question  whether 
the  injury  was  committed  by  the  authority  of  the  mas- 
tor  expressly  conferred,  or  fairly  implied  from  the 
nature  of  the  employment  and  the  duties  incident  to  it. 
This  leads  us  then  to  the  general  and  inflexible  rule 
controlling  in  all  such  cases,  and  that  is,  that  for  all 
acts  done  by  the  servant  under  the  express  orders  or 
direction  of  the  master,  as  well  as  for  all  acts  done  in 
execution  of  his  master  *s  business  within  the  scope  of 
his  employment,  the  master  is  responsible ;  but,  when 
the  act  is  not  within  the  scope  of  his  employment,  or 
in  obedience  to  the  master's  orders,  it  is  the  act  of 
the  servant  and  not  of  the  master,  and  the  servant 
alone  is  responsible  therefor." 

It  seems  to  us  that  Eossow  in  assisting  the  plaintiff 
was  in  the  performance  of  proper  and  usual  duties 
fairly  implied  from  the  nature  of  and  within  the  scope 
of  his  employment.  This  opinion  is  sustained  by  Rail- 
road V.  Ward,  98  Tenn.  123;  Welch  v.  Maine  Cent.  R. 
Co.,  86  Me.  552,  and  Eason  v.  8.  &  E.  T.  Ry.  Co.,  65 
Tex.  577,  with  the  many  authorities  therein  cited  and 
reviewed. 

The  judgment  is  affirmed. 

Affirmed. 
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F.  J.  Lewis  Manufacturing  Company,  Appellee^  t.  Ira 

M.  Cobe,  Appellant. 

Gen.  No.  17,479. 

1.  Contracts — modification.  Where  plaintiff  enters  Into  a  con- 
tract guarantied  by  defendant  with  an  automobile  club,  to  do 
certain  work  in  preparing  a  road  and  after  he  enters  upon  the  work, 
at  the  request  of  defendant  acting  for  the  club,  a  new  agreement  is 
entered  into  whereby  oil  is  to  be  used  instead  of  tarold  and  the 
contract  price  reduced  $700,  a  warranty  included  in  the  first 
agreement  that  the  road  would  be  suitable  for  races  and  remain  in 
good  condition  does  not  cover  the  new  arrangement 

2.  Damages — for  delay  in  completion  of  contract.  In  an  action 
to  recover  for  work  done  on  a  road  for  an  automobile  club,  guar- 
antied by  defendant,  the  defendant  is  not  entitled  to  be  allowed 
the  damages  stipulated  in  the  contract  in  case  of  delay  in  comple- 
tion, where  part  of  the  delay  is  caused  by  the  club. 

8.  Appeals  and  ebbobs — interest  for  unreasonable  and  vexatious 
delay  in  payment.  In  an  action  on  a  contract  for  preparing  a  road, 
a  judgment  including  interest  allowed  by  the  Jury  because  of  an 
unreasonable  and  vexatious  delay  in  payment  is  affirmed,  defend- 
ant having  had  two  jury  trials  with  substantially  the  same  result 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
C.  De  Wolf,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.     Affirmed.     Opinion  filed  May  26,  1913. 

FoBBMAN,  Levin  &  Bobebtson,  for  appellant. 
Elmbb  &  Cohen,  for  appellee. 

Mb.  Pbesiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiff,  here  the  appellee,  entered  into  a  con- 
tract with  the  Chicago  Automobile  Club,  guaranteed 
by  the  defendant,  here  the  appellant,  wherein  it  was 
agreed  that  the  plaintiff  would  do  certain  work  in 
preparation  of  about  twenty-three  miles  of  road  near 
Crown  Point,  Indiana,  for  certain  automobile  races 
to  be  conducted  by  the  said  Club.  The  work  agreed 
to  be  done  was  covered  by  six  specifications  and  fol- 
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lowed  by  provisions  whereby  the  plaintiff  agreed, 
'' notwithstanding  the  specifications  in  the  foregoing 
paragraphs,  he  will  perform  all  such  other  and  further 
work  as  may  be  necessary  to  put  the  road  into  good 
condition  for  the  purposes  of  said  races,  and  any  ad- 
ditional  labor  or  material  that  may  be  necessary  to 
place  said  roads  in  good  condition  for  the  purpose  of 
said  races  shall  be  done  and  performed  by  second 
party  without  additional  cost  or  charge;*'  and  also 
**  warrants  that  the  methods  of  construction  by  it  em- 
jJoyed  shall  be  such  that  the  road  shall  be  suitable  for 
the  purposes  contemplated  herein,  and  shall  continue 
to  be  in  such  good  condition  until  the  road  race  of  June 
19th  shall  be  run/' 

After  the  plaintiff  had  begun  the  work  under  said 
contract,  Mr.  Ira  M.  Cobe,  the  President  of  the  said 
Chicago  Automobile  Club,  acting  in  its  behalf,  had  cer- 
tain conversations  with  the  Lewis  Brothers,  oflBcers 
of  the  plaintiff,  a  corporation,  in  relation  to  changing 
the  specifications  as  applied  to  the  work  on  about  two 
and  a  half  miles  of  the  said  road,  the  said  portion  be- 
ing spoken  of  as  the  ** gravel  road,''  and  will  herein- 
after be  referred  to  by  that  name.  The  result  of  the 
said  conversations  was  that  a  verbal  agreement  was 
made  changing  the  specifications  in  relation  to  that 
portion  of  the  race  course  known  as  the  gravel  road, 
and  by  reason  of  the  said  change  a  reduction  of  $700 
in  the  contract  price  was  agreed  upon  by  the  parties. 
The  road  was  completed  and  the  races  ran  as  arranged. 
The  plaintiff  thereupon  demanded  the  payment  of 
$7,420,  the  balance  unpaid  on  the  contract  price,  after 
deducting  therefrom  the  said  $700,  and  payment  there- 
of being  refused  brought  an  action  of  the  first  class  in 
the  Municipal  Court  of  Chicago  against  the  defendant 
on  his  guaranty.  The  issues  were  submitted  to  a  jury, 
who  found  for  the  plaintiff  and  assessed  its  damages 
at  $7,79 J,  and  judgment  was  entered  thereon  about  two 
months  thereafter  for  $7,888.38,  the  court  including 
therein,  under  the  statute,  the  interest  on  the  amount 
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of  the  verdict  from  the  time  of  its  return  to  the  time 
of  the  judgment,  and  the  defendant  appealed  there- 
from. 

It  is  contended  by  the  defendant  that  the  plaintiff 
failed  to  prove  either  a  strict  or  substantial  compli- 
ance with  its  contract;  and  if  it  be  held  there  was  a 
substantial  compliance,  the  rule  of  substantial  com- 
pliance is  not  applicable  to  the  case.  Whether  the  rule 
of  substantial  compliance  is  applicable  is  not  necessary 
to  determine.  The  question  of  a  compliance  with  the 
contract  as  modified  was  submitted  to  the  jury  under 
instructions  of  the  court,  of  which  no  complaint  is 
made.  The  jury  found  that  the  contract  as  modified 
was  complied  with  by  the  plaintiff;  and  we  are  of  the 
opinion  that  it  was  clearly  proven  that  the  road  was 
prepared  in  accordance  with  the  specifications  of  the 
modified  contract. 

However,  the  evidence  shows  that  the  two  and  a  half 
miles  of  the  course  described  as  the  gravel  road  be- 
came rough,  with  some  twenty  holes  therein,  during 
ihe  first  races;  and  the  defendant  insists  that  this  was 
not  a  performance  of  the  contract,  but  was  a  breach 
of  the  warranty  that  the  road  as  prepared  by  the 
plaintiff  under  the  terms  of  the  contract  would  be  in 
good  condition  for  the  said  races  throughout  the  same, 
for  which  breach  of  the  contract  he  could  recoup  dam- 
ages. 

The  specifications  in  the  written  contract  called  for 
a  binding  of  tlie  road  by  an  application  of  taroid.  Af- 
ter the  plaintiff  began  work  on  the  road  under  this 
contract  the  evidence  tends  to  show  that  the  defendant, 
acting  for  the  Club,  stopped  the  work  on  the  gravel 
road  for  the  purpose  of  having  an  expert  on  road 
building  examine  the  same  and  advise  as  to  the  best 
manner  of  preparing  the  same  for  the  races.  This 
was  done  and  the  expert  advised  that  oil  be  used  in- 
stead of  taroid,  and  on  the  request  of  the  defendant, 
acting  for  the  Club,  a  change  was  made  in  the  said 
specifications  as  applied  to  the  gravel  road  and  oil 
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was  used  thereon  instead  of  taroid.  This  preparation 
being  less  expensive  than  that  first  undertaken  by  the 
plaintiff y  a  reduction  of  $700  from  the  contract  price 
was  agreed  on  by  the  parties.  As  stated,  the  gravel 
road  thus  prepared  did  not  remain  in  good  condition 
during  the  races,  although  the  remainder  of  the  course 
appears  to  have  been  satisfactory.  By  the  written 
contract  the  plaintiff  agreed  and  bound  itself  to  pre- 
pare the  said  race  course  in  a  certain  manner  and  that 
it  would  do  the  work  **  necessary  to  put  the  road  into 
good  condition  for  the  purpose  of  said  races,*'  etc.; 
and  how  the  clause  in  the  contract  that  it  *' warrants 
that  the  methods  of  construction  by  it  employed  shall 
be  such  that  the  road  shall  be  suitable  for  the  purposes 
contemplated  herein,*'  etc.,  imposed  any  additional 
duty  or  created  an  additional  liability,  we  are  unable 
1 3  see.  If,  however,  as  an  express  warranty,  it  did  create 
an  additional  liability  on  the  original  contract,  there 
is  no  proof  of  any  kind  that  the  said  warranty  applied 
to  the  subsequent  agreement  made  in  relation  to  the 
preparation  of  the  said  gravel  road.  But  it  clearly 
appears  that  by  the  written  contract  the  plaintiff  un- 
dertook to  prepare  the  road  in  such  manner  that  it 
would  remain  in  good  condition  throughout  the  races. 
Was  the  condition  of  the  gravel  road  as  shown  by  the 
evidence  to  be  held  a  breach  of  the  contract?  The 
evidence  in  regard  to  the  subsequent  verbal  agreement 
]iertaining  to  the  preparation  of  the  gravel  road  was 
in  some  respects  conflicting,  but  the  jury  evidently  took 
the  view  that  the  plaintiff  performed  the  work  on  that 
part  of  the  course  in  accordance  with  the  subsequent 
agreement  in  relation  thereto,  and  that  the  same  was 
done  as  required  by  the  Club,  through  the  defendant, 
on  the  advice  of  his  expert  road  builder.  We  think 
the  evidence  supports  this  conclusion,  and  as  there 
was  no  evidence  that  the  plaintiff  undertook  in  the 
subsequent  agreement  to  be  responsible  for  the  suflS- 
ciency  for  racing  purposes  of  the  work  therein  agreed 
to  be  performed,  there  was  no  duty  devolving  upon  the 
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plaintiff  in  regard  thereto  except  to  construct  same  as 
agreed.  The  evidence  tends  to  show  that  this  was 
done  by  the  plaintiff;  and  nnder  the  circumstances  we 
do  not  think  that  the  agreement  first  made  upon  the 
part  of  the  plaintiff  that  the  road  to  be  constructed  by 
it  thereunder  would  be  suitable  for  races  and  remain 
in  good  condition  throughout  the  same,  covered  the 
new  and  different  arrangement  entered  into  at  the  re- 
quest of  the  defendant  acting  for  the  said  Club  in  re- 
lation to  the  preparation  of  the  gravel  road. 

The  defendant  claims  he  was  entitled  to  be  allowed 
the  damages  stipulated  in  the  contract  in  case  of  a 
delay  in  the  completion  of  the  said  work.  The  evidence 
tends  to  show  a  certain  part  of  the  delay  was  caused 
by  the  said  Club,  and,  further,  we  think  the  evidence 
proves  that  clause  of  the  contract  was  expressly 
waived.  The  claim  that  interest  should  not  have  been 
allowed  by  the  jury  because  of  an  unreasonable  and 
vexatious  delay  in  the  payment,  because  there  was  no 
liability  therefor,  is  untenable.  The  defendant  has 
had  two  jury  trials  with  substantially  the  same  result, 
and  there  appearing  to  us  no  reversible  error  in  the 
record,  the  judgment  is  affirmed. 

Affirmed. 


The  President  and  Directors  of  The  Hanhattan  Com* 
pany  et  al.,  Appellees,  y.  Ernest  H.  Eyersz^  Trad« 
Ing  as  Eyersz  &  Co.,  Appellant. 

Gen.  No.  17,628. 

1.  Appeals  and  ebbobs — harmtesa  error.  In  an  action  for  rent, 
the  admission  of  a  transcript  of  the  record  in  another  action  for 
prior  instalments  is  not  reversible  error,  where  the  instructions  to 
the  jury  are  such  that  no  harm  was  done  to  defendant  by  its  ad- 
mission. 

2.  Judgment — tchen  res  adjudicata.  In  an  action  for  rent,  a 
former  judgment  for  prior  instalments  is  res  adjudicata  of    all 
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issues  except  as  to  pajonent  of  the  particular  Instalments  sought 
to  be  recovered. 

3.  Instructions — when  proper  to  direct  verdict.  In  an  action 
for  rent,  where  the  evidence  offered  by  defendant  does  not  tend  to 
prove  payment  or  establish  any  defense,  it  is  proper  to  instruct 
the  Jury  to  return  a  verdict  for  plaintiff. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Isadobb 
H  HiifES,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1911.    Affirmed.    Opinion  filed  May  26,  1913. 

Alden,  Latham  &  Young,  for  appellant. 

Moses,  Rosenthal  &  Kennedy,  for  appellees ;  Hbnby 
H.  Kennedy  and  Walter  Bachrach,  of  counsel. 

Mb.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiffs,  here  the  appellees,  brought  a  suit 
against  the  defendant,  here  the  appellant,  to  recover 
on  a  lease  three  instalments  of  rent  payable  on  the 
first  day  of  August  and  November,  1909,  and  Febru- 
ary 1,  1910,  of  $450  each.  On  a  trial  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  plaintiffs, 
assessing  their  damages  at  $1,402.31,  and  on  such  ver- 
dict so  returned  entered  judgment  and  the  defendant 
appealed. 

In  a  case  between  the  same  parties  reported  in  171 
HI.  App.  449,  a  judgment  in  favor  of  the  plaintiffs  in 
an  action  on  the  same  lease  for  prior  instalments  of 
the  rent  was  affirmed,  to  which  we  refer  for  a  more 
detailed  statement  of  the  controversy.  A  transcript 
of  the  record  in  that  case  was  introduced  in  evidence 
on  the  trial  of  the  case  at  bar.  The  defendant  urges 
as  error  the  admission  of  the  said  transcript  of  the 
record  except  as  to  the  pleadings  and  the  judgment. 
Even  if  it  be  conceded  that  the  pleadings  sufficiently 
presented  the  issues  and  the  court  erred  as  claimed, 
we  would  not  hold  it  reversible  error,  for  by  the  action 
of  the  court  in  instructing  the  jury  no  harm  was  done 
the  defendant  by  admitting  the  evidence  complained 
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of.  It  is  contended  that  there  were  other  and  different 
issues  presented  in  the  case  at  bar  than  in  the  former 
case.  We  have  made  a  careful  examination  and  com- 
parison of  the  issues  in  both  cases  and  are  unable  to 
see  any  material  difference  therein  except  as  to  the 
different  instalments  of  rent,  and  the  former  judg- 
ment was  res  adjudicata  of  all  of  said  issues  except 
as  to  the  payment  of  the  particular  instalments  of 
rent  here  sought  to  be  recovered.  Louisville,  N.  A.  <B 
C.  R.  Co.  V.  Carson,  169  HI.  247,  and  Marshall  v.  Grosse 
Clothing  Co.,  184  111.  421. 

The  defendant  claims  that  under  the  issues  the  plain- 
tiffs were  bound  to  make  proof  that  the  instalments 
of  rent  in  question  had  not  been  paid.  Whether  that 
position  is  correct  or  not  is  not  necessary  to  decide, 
because  there  is  competent  evidence  in  the  record 
showing  the  same  were  not  paid.  The  incompetent 
e\ddence  should  have  been  excluded  by  the  court,  but 
under  the  circumstances  is  not  reversible  error.  The 
evidence  offered  by  the  defendant  did  not  tend  to  prove 
a  payment  of  the  said  instalments  or  any  of  them,  or 
establish  any  defense  to  the  action,  and  the  court  prop- 
erly instructed  the  jury. 

The  judgment  is  aflSrmed. 

Affirmed. 


A.  M,  Allen,  Appellee,  t.  Morris  E.  Cable,  Trading 
The  Cable  Wrecking  &  Lumber  Co.^  Appellant. 

Gen.  No.  17,416. 

1.  Trover — when  instruction  as  to  exemplary  damages  erroneous. 
An  instruction  which  permits  an  award  of  exemplary  damages  In  an 
action  of  trover,  is  erroneous  where  there  is  no  evidenoe  that  de- 
fendant's purchase  of  the  goods  from  one  claiming  to  be  plaintifTs 
agent  was  not  made  In  good  faith,  and  where  defendant  removed 
the  property  openly  and  without  haste,  and  was  not  notified  that 
the  sale  was  without  the  owner's  knowledge  or  consent  ontil  nearly 
all  was  removed. 
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2.  Tboteb — when  error  to  exclude  receipt.  When  exemplary 
damages  are  sought  in  an  action  of  trover  where  defendant  pur- 
chased the  goods  in  question  of  one  claiming  to  be  plaintiffs  agent, 
it  is  error  to  exclude  the  receipt  for  the  purchase  price  given  to 
defendant,  signed  by  such  purported  agent  as  agent,  and  describing 
the  goods  and  their  location. 

3.  Troveb — evidence — when  exemplary  damages  are  claimed. 
When  exemplary  damages  are  claimed  in  an  action  of  trover,  the 
facts  and  circumstances  immediately  connected  with  the  transaction 
tending  to  exhibit  or  explain  the  motive  and  Intention  of  defend- 
ant or  tending  to  show  that  he  did  the  acts  complained  of  in  good 
faith  are  admissible  in  evidence. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
R.  Caveblt,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1911.  Reversed  and  remanded.  Opinion  filed  May  26,  1913. 
Rehearing  denied  June  9,  1913. 

Maurice  Alschuler,  for  appellant;  Mekz  I.  Eosbn- 
BAUM,  of  counsel. 

D.  I.  Jarrett,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

In  an  action  of  trover  brought  by  appellee  Allen 
against  appellant,  plaintiff  had  a  verdict  for  $2,867.48 
damages.  He  remitted  $867.48,  had  judgment  for 
$2,000  and  the  defendant  appealed. 

March  23, 1909,  plaintiff  was  in  California.  He  had 
a  yard  in  Chicago  in  which  were  stored  a  lot  of  lumber 
taken  from  buildings  which  were  demolished  and  a  lot 
of  second  hand  tools  and  implements.  Howard  W. 
Ames  was  plaintiff *s  agent  in  Chicago  for  the  collec- 
tion of  rents.  He,  professing  to  act  for  the  plaintiff 
but  apparently  without  authority  from  him,  sold  to 
defendant  said  personal  property  and  certain  sheds 
for  $75  and  received  from  the  defendant  the  purchase 
price. 

The  court  gave  for  the  plaintiff  this  instruction : 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  Uie  defendant,  Morris  Cable, 
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took  possession  of  and  converted  certain  property  of 
the  plaintiff  to  his  own  use  without  right  or  authority, 
and  in  so  doing  acted  with  a  wanton,  wilful  or  reckless 
disregard  of  the  rights  of  the  plaintiff  as  charged  in 
the  declaration,  and  if  the  jury  further  finds  from  the 
evidence  that  justice  and  the  public  good  requires  it 
then  the  law  is  that  the  jury  are  not  confined  in  theii 
verdict  to  the  actual  damages  proven,  if  any,  but  they 
may  give  exemplary  damages,  not  only  to  compensate 
the  plaintiff,  but  to  punish  the  defendant  and  to  deter 
others  from  the  commission  of  like  offenses/* 

There  is  in  the  record  no  evidence  from  which  the 
.  jury  might  properly  find  that  the  defendant  **  acted 
with  a  wanton,  wilful  or  reckless  disregard  of  the  rights 
of  the  plaintiff/'  Defendant  purchased  the  property 
of  Ames,  the  agent  of  the  plaintiff,  and  there  is  no 
evidence  tending  to  show  that  such  purchase  was  not 
made  in  good  faith  under  the  belief  that  Ames  was 
authorized  by  the  plaintiff  to  sell  the  same.  Defendant 
did  not  attempt  to  remove  the  property  secretly  or 
hastily,  but  removed  it  openly  and  without  haste.  It 
was  not  until  April  10  that  plaintiff  notified  defendant 
that  *'the  pretended  bill  of  sale  made  by  Howard  Ames 
to  you  of  recent  date  was  without  my  knowledge, 
authority  and  consent,**  and  nearly  all  the  property 
had  then  been  removed. 

Where  a  wrong  doer  acts  in  good  faith  under  a  bona 
fide  claim  of  right  with  honest  intentions  and  invades 
the  rights  of  another  so  as  to  render  himself  liable  to 
an  action,  punitive  or  exeinplary  damages  are  im- 
proper and  it  is  error  to  submit  the  question  of  puni- 
tive damages  to  a  jury  in  the  absence  of  evidence  of 
any  requisite  element  for  the  application  of  the  rule* 
1  Amer.  &  Eng.  Ency.  of  Law,  52,  53.  * '  Where  a  party 
acts  without  malice,  or  under  a  misapprehension  of 
facts,  without  malice  or  recklessness,  he  should  not  be 
punished  with  vindictive  damages.**  Roth  v.  Smith,  41 
III.  314-317.  On  the  evidence  in  this  record  we  are  of 
the  opinion  that  the  instruction  complained  of  was  er- 
roneous in  so  far  as  it  permitted  an  award  of  exem- 
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plary  damages,  since  there  was  no  evidence  warrant- 
ing the  award  of  snch  damages. 

The  evidence  as  to  the  quantity,  quality,  condition 
and  value  of  the  property  in  question  was  conflicting, 
but  we  think  it  is  clear  that  the  recovery  included 
exemplary  damages. 

Ames  testified  that  he  gave  to  the  defendant  the  fol- 
lowing receipt: 

**  Chicago,  March  23,  1909. 

Received  of  the  Cable  Wrecking  &  Lumber  Com- 
pany $75.00  in  full  for  lumber,  storage,  building  and 
(contents,  situated  on  the  N.  W.  comer  of  Polk  street 
and  S.  48th  Avenue.    Signed  H.  W.  Ames,  agent  for 

A.  M.  Allen.'' 

Defendant  offered  the  receipt  in  evidence  and  the 
court,  on  the  objection  of  the  plaintiff,  excluded  it. 

When  exemplary  or  punitive  damages  are  claimed, 
all  the  facts  and  circumstances  immediately  connected 
with  the  transaction  tending  to  exhibit  or  explain  the 
motive  and  intention  of  the  defendant,  or  tending  to 
show  that  he  did  the  acts  complained  of  under  an  hon- 
est belief  of  his  right  to  do  so,  are  admissible  in  evi- 
dence. Roth  V.  Smith,  41  111.  314;  Voltz  v.  Blackmar, 
64  N.  Y.  440 ;  Camp  v.  Camp,  59  Vt.  667 ;  Livingston  v. 
Burroughs,  33  Mich.  511. 

We  think  the  court  erred  in  excluding  the  receipt. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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William  J.  Wright  et  aL,  Appellees,  t.  Anna  8.  Chand- 
ler et  aL^  Appellants. 

Oen.  No.  17^446. 

1.  MoBTGAGEB — duHcs  of  tnutee  in  trust  deed.  The  truBtee  in  a 
trust  deed  Is  the  trustee  of  the  creditor  as  well  as  the  debtor,  and 
the  relation  imposes  on  him  the  duty  of  acting  fairly  for  the  best 
interests  of  all  parties  having  rights  in  the  property. 

2.  MoBTQAGES — Ttghts  Of  ossignce  of  trustee  in  trust  deed*  Where 
a  trustee  in  trust  deed  pays  taxes  and  redeems  from  tax  sales  under 
a  deed  providing  that  the  trustee  or  the  holder  of  the  notes  secnred 
by  the  deed  might  pay  taxes  and  redeem  from  tax  sales  and  giving 
such  party  a  lien  superior  to  the  lien  of  the  mortgage  debt  for  the 
money  paid,  an  assignee  of  such  trustee  can  assert  only  the  rights 
and  equities  which  the  trustee  could. 

3.  MoBTOAGES — duty  of  trustee  ir^  trust  deed  to  notify  holder  of 
notes  of  default.  The  failure  of  the  trustee  in  a  trust  deed  to  notify 
the  holder  of  the  notes  secured  by  such  deed  of  the  mortgagor's 
default  in  the  payment  of  taxes  is  calculated  to  prejudice  such 
holder's  rights  where  the  deed  provides  that  either  the  trustee  or 
the  holder  of  the  notes  might  pay  taxes  and  redeem  from  tax 
sales  and  gives  such  party  a  lien  superior  to  the  lien  of  the  mort- 
gage debt  for  the  money  so  paid. 

4.  MoBTOAGES — when  lien  of  holder  of  notes  secured  lyy  trust  deed 
superior  to  that  of  trustee  who  paid  taxes.  Where  a  trustee  In  a 
trust  deed  pays  taxes  on  the  premises  in  question  and  redeems 
from  tax  sales  under  a  deed  providing  that  the  trustee  or  the  holder 
of  the  notes  secured  by  the  deed  might  pay  taxes  and  redeem 
from  tax  sales  and  giving  such  party  a  lien  superior  to  the  lien 
of  the  mortgage  debt  for  the  money  paid,  the  lien  to  which  snch 
trustee  is  entitled  is  Junior  to  that  of  the  holder  of  the  notes  for 
the  amount  due  where  such  trustee  fails  to  notify  the  holder  that 
his  wife  purchased  the  equity  of  redemption  for  little  more  than  a 
nominal  sum;  that  the  mortgagor  permitted  the  property  to  be  sold 
for  nonpayment  of  taxes;  that  the  owner  of  the  equity  of  redemp- 
tion failed  to  redeem  and  that  he  redeemed  as  trustee  by  paying 
the  amount  of  the  sale  and  a  sum  equal  to  more  than  three-fourths 
of  the  amount  of  the  sale  for  penalties  and  costs. 

Appeal  from  the  Superior  CJourt  of  Cook  CJounty;  the  Hon.  Wnr 
LiAM  Fenimore  Coopeb,  Judgc,  presiding.  Heard  in  this  court  at 
the  March  term,  1911.  Affirmed.  Opinion  filed  May  26,  1913.  Re- 
hearing denied  June  9,  1913. 


Chicago — Fibst  District — May,  1913.         477 

Wright  V.  Chandler,  180  111.  App.  476. 


Shbpabd,  McCobmick  &  Thomason,  for  appellants. 
Hbnby  W.  Leman  for  appellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  Bosalie  A.  Selfridge,  Anna  S. 
and  Frank  R.  Chandler  from  a  decree  of  foreclosure 
on  a  bill  filed  by  appellees,  the  holders  of  certain  notes 
made  by  Albert  Crane  secured  by  a  trust  deed  in  the 
nature  of  a  mortgage  executed  by  Albert  Crane  and 
wife  to  Frank  E.  Chandler,  Trustee,  May  1,  1896. 

The  question  presented  is  whether  Mrs.  Selfridge, 
one  of  the  appellants,  is  entitled  to  a  lien  on  the  mort- 
gaged premises  prior  to  the  lien  of  complainants  for 
taxes  paid  and  amounts  paid  to  redeem  the  mortgaged 
premises  from  tax  sales  by  Frank  E.  Chandler,  the 
Trustee.  Two  years  after  the  execution  of  the  trust 
deed  Crane  and  wife  conveyed  the  equity  of  redemp- 
tion in  the  mortgaged  premises  to  appellant  Anna  S. 
Chandler,  wife  of  the  Trustee.  This  conveyance  was 
held  to  be  an  absolute  conveyance  and  not  a  mortgage 
in  Crane  v.  Chflndler,  190  111.  584. 

The  Master  found  that  Frank  E.  Chandler  paid  the 
taxes  and  redemption  money  in  question  as  agent  for 
his  wife  and  that  Mrs.  Selfridge  had  no  right  superior 
to  the  lien  of  the  complainants.  The  decree  overrules 
the  exceptions  of  appellants  to  the  Master's  report; 
finds  that  there  is  due  complainants  $10,997.53 ;  orders 
the  property  to  be  sold,  etc.,  and  that  out  of  the  pro- 
ceeds the  Master  pay  first  the  costs,  second,  complain- 
ants' solicitor's  fees,  third,  the  amount  due  complain- 
ants, and  that  he  bring  the  surplus,  if  any,  into  court 
subject  to  the  further  order  of  the  court.  The  evi- 
dence to  show  for  whom  the  taxes  were  paid  is  not 
satisfactory.  The  loan  was  negotiated  by  Chandler 
and  Company,  a  firm  composed  of  Frank  E.  and  Peyton 
B.  Chandler.  Peyton  R.  Chandler  died  November  7, 
1896.    Frank  R.  Chandler  continued  to  carry  on  the 
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business  under  the  name  of  Chandler  &  Co.  until  1897, 
when  the  Chandler  Mortgage  Co.  Bank  was  incorpo- 
rated and  the  business  was  carried  on  in  the  name  of 
the  corporation  two  years  and  a  half.  Afterwards  it 
was  carried  on  under  the  name  of  Chandler  Mortgage 
Co.,  not  incorporated.  We  think  that  this  business 
was  from  the  death  of  Peyton  E.  Chandler  carried  on 
by  Frank  E.  Chandler.  He  testified  that  his  wife  had 
a  running  account  with  Chandler  &  Co.,  the  Chandler 
Mortgage  Bank  and  the  Chandler  Mortgage  Co.,  and 
that  they  had  charge  of  her  business. 

The  trust  deed  provided  that  in  case  of  failure  of 
the  mortgagor  to  pay  the  taxes,  either  the  trustee  or 
the  holder  of  the  mortgage  notes  might  pay  the  same 
or  redeem  from  tax  sales,  and  that  in  case  of  fore- 
closure the  amount  advanced  for  taxes,  etc.,  by  any 
party  to  the  foreclosure  proceedings,  with  seven  per 
cent,  interest  should  be  paid  prior  to  the  mortgage 
debt.  We  are  unable  to  concur  in  the  conclusion  stated 
by  the  Master,  that  Frank  E.  Chandler  paid  the  taxes 
and  redemption  money  as  agent  for  his  wife.  It  seems 
probable  that  a  woman  with  an  ** inherited  estate,'' 
who  paid  $1,500  for  the  equity  of  redemption  in  cer- 
tain lots,  would  pay  the  taxes  on  such  lots,  but  such 
probability  is  no  substitute  for  proof  that  her  husband 
paid  the  taxes  for  her  and  as  her  agent. 

We  think,  however,  that  on  another  ground  the  lien 
of  the  trustee  and  of  Mrs.  Selfridge,  his  assignee,  for 
moneys  paid  by  the  trustees  should  be  postponed  to 
the  lien  of  the  complainants  for  the  mortgage  debt. 

The  trust  deed,  as  has  been  said,  provided  that 
either  the  trustee  or  the  holder  of  the  notes  secured  by 
the  trust  deed,  might  pay  taxes  or  redeem  from  tax 
sales,  and  gave  such  party  a  lien  superior  to  the  lien 
of  the  mortgage  debt  for  the  moneys  paid.  The  trustee 
in  a  trust  deed  is  the  trustee  of  the  creditor  as  well 
as  the  debtor,  and  the  relation  of  trustee  imposes  on 
him  the  duty  of  acting  fairly  for  the  best  interests  of 
all  parties  having  rights  in  the  property.    Gray  v. 
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Robertson,  174  111.  250 ;  Williamson  v.  Stone,  128  111. 
129 ;  Ventres  v.  Cobb,  105  111.  33. 

In  Meacham  v.  Steele,  93  111.  135,  speaking  of  a 
trustee  under  a  trust  deed,  it  was  said:  **A  trustee 
is  required  to  use  that  prudence  and  care  in  discharg- 
ing the  duties  of  a  trust  of  this  kind  that  a  reasonably 
prudent  and  discreet  man  ordinarily  exercises  under 
like  (3rcumstances  with  reference  to  his  own  prop- 
erty.*' In  Bti^h  V.  Froelich,  14  So.  Dak.  62,  the  presi- 
dent of  a  loan  company  was  the  trustee  in  a  trust  deed 
which  the  company  sold  to  the  plaintiff.  The  mort- 
gagor failed  to  pay  the  taxes,  which  were  paid  by  the 
president  of  the  loan  company  as  trustee,  as  author- 
ized by  the  deed,  but  no  notice  of  the  mortgagor's 
failure  to  pay  the  taxes  was  given  to  plaintiff,  and 
it  was  held,  that  the  loan  company  should  not  be  al- 
lowed to  claim  out  of  the  proceeds  of  a  foreclosure 
sale  a  lien  for  such  payments  prior  to  the  lien  of  the 
pl.aintiff  for  the  mortgage  debt.  In  this  case  the  proof 
shows  a  great  depreciation  in  value  of  the  mortgaged 
premises.  Their  value  was  $9,000  May  1,  1896,  and 
$2,900  in  1910.  That  this  depreciation  began  soon 
after  the  making  of  the  loan  is  shown  by  the  fact  that 
May  1,  1898,  Anna  S.  Chandler  purchased  the  equity 
of  redemption  in  150  lots  covered  by  this  trust  deed 
and  four  others  of  the  same  date  for  $1,500.  The  first 
redemption  from  a  tax  sale  of  the  mortgaged  premises 
was  made  by  the  trustee  September  24,  1898,  when  he 
redeemed  five  of  the  lots  included  in  the  trust  deed  in 
this  case  from  a  sale  for  the  general  taxes  of  1896,  and 
paid  for  penalties,  interest,  advertising  and  costs  $55.60 
to  redeem  from  a  sale  for  $69.  It  was  apparent  when 
this  redemption  was  made  that  the  security  was  scanty 
for  the  original  loan  of  $4,500.  Anna  S.  Chandler  may 
have  hesitated  to  pay  the  taxes,  which  she  as  owner 
should  have  paid,  because  she  feared  that  the  value  of 
the  property  might  not  exceed  the  amount  of  the 
mortgage,  and  the  trustee  may  have  acted  in  her  in- 
terest in  redeeming  as  trustee  with  the  belief  that 
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if  it  turned  out  that  the  value  of  the  property  did 
not  exceed  the  mortgage,  he  would  have  a  lien  for 
his  advances  prior  to  the  lien  of  the  mortgage  debt. 
The  failure  of  the  trustee  to  notify  the  complainants 
of  the  default  in  the  payment  of  taxes  was  calculated 
to  prejudice  the  rights  of  the  complainants.  It  is  im- 
probable that  if  the  trustee  had  informed  complain- 
auts  that  his  wife  had  purchased  the  equity  of  redemp- 
lion  for  little  more  than  a  nominal  sum;  that  the  mort- 
gagor had  permitted  the  property  to  be  sold  for  non- 
payment of  taxes ;  that  the  owner  of  the  equity  of  re- 
demption had  failed  to  redeem  and  he  had  redeemed 
as  trustee  by  paying  the  amount  of  the  sale  and  a  sum 
equal  to  more  than  three-fourths  of  the  amount  of  the 
{?'ale  for  penalties  and  costs,  that  they  would  have  re- 
frained from  directing  a  foreclosure  of  their  mort- 
gage, and  if  loss  is  to  result  to  any  party  from  a  fail- 
ure to  foreclose,  the  trustee  should  sustain  the  loss 
and  not  the  complainants.  Mrs.  Selfridge  at  most 
can  assert  only  the  rights  and  equities  which  the 
trustee  could  have  asserted  but  for  the  transfer  of 
his  rights  to  her.  We  think  that  the  lien  to  which  the 
trustee  or  Mrs.  Selfridge  is  entitled  for  the  taxes  and 
redemption  money  paid  by  the  trustee  should  be  sub- 
ject and  junior  to  the  lien  of  the  complainants  for  the 
amount  due  the  complainants  on  said  trust  deed  and 
the  notes  thereby  secured. 

We  think  the  decree  is  in  accordance  with  the  rights 
and  equities  of  the  parties,  and  it  is  affirmed ;  but  the 
motion  that  the  costs  of  the  additional  abstract  filed 
by  appellees  be  taxed  against  appellants  is  denied. 

Decree  affirmed. 
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William  J.  Wright  et  aL,  Appellees^  t.  Anna  S.  Chand- 
ler et  aL^  Appellants. 

Gen.  Nos.  17,443,  17,444,  17,446,  17,447. 

Tbeee  cases  are  controlled  by  the  decision  In  No.  17,446,  anie, 
p.  476. 

Appeal  from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.'  Wil- 
liam Fenimobk  Coopeb,  Judge,  presiding.  Heard  In  this  court  at 
the  March  term,  1911.  Affirmed.  Opinion  filed  May  26,  1913.  Re- 
hearing denied  June  9,  1913. 

Shepabd,  McCobmick  &  Thomason^  for  appellants. 
Hbnby  W.  Lbman,  for  appellees. 

Mb.  JusncB  Bakeb  delivered  the  opinion  of  the 
court. 

These  cases  present  the  same  question  that  is  pre- 
sented in  No.  17,446,  cmte,  p.  476,  and  were  submitted 
on  the  abstracts  and  briefs  filed  in  that  case.  For  the 
reasons  stated  in  the  opinion  in  that  case  the  decrees 
in  these  cases  are  affirmed. 

Affirmed. 


John    Oerdowsky,    Appellant,    y.    Frank    Zawlewlcz, 

Appellee. 

Oen.  No.  17,466. 

1.  Appeals  Ain>  erbobs — Mil  of  exception.  An  exception  to  the 
Judgment  In  a  cause  tried  by  the  court  must  be  shown  by  the  bill 
of  exceptions  to  authorize  a  review  thereof  on  the  law  and  the 
evidence. 

2.  Appeals  and  ebrobs — preservation  of  exceptions.  The  fact 
that  the  clerk's  record  contains  a  recital  that  the  defendant  excepted 
to  the  judgment  In  a  cause  tried  by  the  court  Is  not  sufficient 
to  authorize  a  review  of  such  judgment  on  the  law  and  the  evi- 
denoe. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Wil- 
liam C.  De  Wolf,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1911.    AfBrmed.    Opinicm  filed  May  26,  1913. 

Theo.  Proulx,  for  appellant. 
EuDOLPH  H.  WoLLNEB,  foi  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

In  an  action  by  appellant  against  appellee  in  the 

County  Court  the  declaration  consisted  of  a  count  in 

trespass  and  one  in  trover,  to  each  of  which  defendant 

filed  a  plea  of  not  guilty.    The  trial  by  the  court  re- 

'  suited  in  a  finding  and  judgment  for  the  defendant. 

One  of  the  errors  assigned  is  that  the  court  erred  in 
overruling  plaintiff's  motion  in  arrest  of  judgment. 
We  fijid  no  such  motion  in  the  record,  and  the  assign- 
ment in  error  referred  to  is  without  merit. 

All  of  the  other  assignments  of  error  question  the 
propriety  of  the  finding  and  judgment  on  the  evidence. 
There  is  a  recital  in  the  judgment  order  that  the 
plaintiff  excepted  to  the  finding  and  judgment,  but 
there  is  no  exception  to  either  in  the  bill  of  exceptions. 
An  exception  to  the  judgment  in  a  cause  tried  by  the 
court  must  be  shown  by  the  bill  of  exceptions  in  order 
to  authorize  a  review  of  such  judgment  on  the  law  and 
the  evidence.  In  Climax  Tag  Co.  v.  Amencan  Tag 
Co.,  234  111.  179,  182,  it  was  said:  *^This  court  has 
held  in  a  long  line  of  decisions  too  numerous  and  too 
familiar  to  the  profession  to  require  their  citation, 
that  in  the  absence  of  an  exception  to  the  judgment 
in  a  ease  tried  by  the  court,  the  sufficiency  of  the 
evidence  to  support  the  judgment  cannot  be  inquired 
into  upon  an  appeal."  Some  of  the  cases  in  which 
this  rule  has  been  announced  and  followed  are :  Jones 
V.  Village  of  Milford,  208  111.  621;  Bailey  v.  Smith,  168 
m.  84;  Firemen's  Ins.  Co.  v.  Peck,  126  111.  493;  Martin 
V.  Foulke,  114  111.  206. 
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It  is  not  sufficient  that  the  clerk  *s  record  contains  a 
recital  that  the  defendant  excepted  to  the  judgment. 
*'The  authority  to  certify  that  an  objection  was  made 
and  exception  taken  to  the  action  of  the  court  in  enter-  ' 
ing  judgment  rested  in  the  presiding  judge  of  the 
court,  not  in  the  clerk.  * '  People  v.  Chicago  d  N.  W. 
R.  Co.,  200  ni.  290. 

As  the  questions  sought  to  be  presented  for  our 
consideration  on  this  appeal  were  not  preserved  in 
such  manner  that  they  can  be  reviewed  by  this  court, 
the  judgment  of  the  County  Court  must  be  affirmed. 

Judgment  affirmed. 


Gerald  Names^  Appellee,  y.  Chicago  City  Railway  Com- 

pany^  Appellant. 

Gen.  No.  17,484. 

1.  Stbeet  railroads — evidence.  In  a  personal  injury  action 
where  all  the  evidence  shows  that  plaintiff  was  injured  by  defend- 
ant's street  car  at  the  time  ^nd  place  stated  by  the  only  witness, 
the  verdict  is  sustained  though  the  testimony  of  the  witness  who 
Baw  the  accident  contains  contradiction. 

2.  Contributory  neougence — when  question  of  fact.  In  a  per- 
sonal Injury  action  where  plaintiff,  a  boy  seven  years  old,  is  struck 
by  defendant's  street  car  the  question  whether  he  was  guilty  of  con- 
tributory negligence  is  for  the  jury. 

3.  BiViDENCE — when  admission  is  improper  though  not  reversible 
error.  In  a  personal  injury  action  where  plaintiff,  a  boy  seven 
years  old,  is  struck  by  defendant's  street  car,  testimony  that  he 
•Tiollered"  when  his  hair  was  cut  and  cried  when  his  face  was 
washed  after  the  accident  though  improper  is  not  reversible  error. 

4.  Street  railroads — instructions  as  to  negligence.  An  instruc- 
tion, that  if  the  jury  find  from  a  preponderance  of  the  evidence 
that  defendant's  car  struck  plaintiff  and  that  plaintiff  was  in  the 
exercise  of  ordinary  care  for  one  of  his  age,  capacity,  knowledge,  in- 
telligence and  experience  before  and  at  the  time  of  the  accident, 
and  the  motorman  in  charge  of  the  car  was  aware,  or  ought  to  have 
been  aware  by  the  exercise  of  due  care,  of  plaintiff's  danger,  if 
plaintiff  were  in  danger,  in  time  to  have  stopped  the  car  before  it 
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struck  and  injured  plaintiff,  then  the  Jury  should  find  defendant 
guilty,  is  not  erroneous  because  it  does  not  tell  the  jury  that  they 
must  also  find  the  injuries  complained  of  were  the  direct  and 
proximate  result  of  the  negligence. 

5.  Vkbdictt — when  not  excessive.  Where  plaintiff,  a  seven  year 
old  boy,  is  struck  and  injured  by  defendant's  street  car,  a  verdict 
for  f  2,500  is  held  not  excessive,  the  weight  and  credit  to  be  given 
the  testimony  regarding  the  extent  of  plaintiff's  injury  being  a  ques- 
tion for  the  jury. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  AxsExt 
C.  Babkes,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term*  1911.     Affirmed.     Opinion  filed  May  26,  1913. 

Edward  C.  Higgins  and  A.  C.  Wild,  for  appellant; 
Leonard  A.  Busby,  of  counseL 

« 

Pines  &  Newman  and  Johnson  &  Belasco,  for  ap- 
pellee ;  Joel  Baker,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

October  30,  1907,  plaintiff,  then  seven  years  and 
two  months  old,  was  crossing  Forty-third  street  at  its 
intersection  with  Vincennes  avenue,  going  northwest- 
erly. When  he  reached  the  north  rail  of  the  north, 
the  west-bound,  track  of  defendant,  he  was  struck  by 
a  west-bound  car  and  injured.  He  recovered  a  judg- 
ment for  $2,500,  to  reverse  which  defendant  prosecutes 
this  appeal.  No  report  of  the  accident  was  made  to 
the  defendant  by  the  motorman  or  conductor  and 
neither  was  called  as  a  witness,  it  is  said,  because 
neither  knew  that  anyone  was  struck  by  the  car.  Mrs. 
Cline  testified  in  chief  that  she  saw  the  accident,  but 
on  cross-examination  admitted  that  she  did  not  see 
the  injured  boy  until  after  he  was  picked  up.  Counsel 
for  both  parties  disregard  her  testimony  as  to  the 
accident  and  agree  that  Stanhope,  a  colored  boy 
seventeen  years  old,  is  to  be  considered  as  the  only 
witness  who  testified  that  he  saw  the  accident.  He 
testified  that  he  thought  the  car  was  running  at  the 
rate  of  eighteen  miles  per  hour,  that  **it  was  light 
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l)lainly,  *  *  that  he  heard  no  bell  or  gong.  It  is  insisted 
on  behalf  of  appellant  that  Stanhope  could  not  pos- 
sibly have  seen  the  car  strike  plaintiff  because,  from 
his  testimony,  the  car  must  have  been  between  him 
and  the  plaintiff  when  he  was  struck  by  the  car,  and 
that  because  of  contradictions  in  his  testimony  it  is 
not  sufficient  to  support  the  verdict. 

The  testimony  other  than  that  given  by  Stanhope 
tends  to  show  that  plaintiff  was  carried  from  the  place, 
where  Stanhope  testified  that  he  was  struck  by  the  car, 
into  a  drug  store;  that  Mrs.  Cline  there  washed  the 
dirt  from  his  face;  that  Dr.  Golden,  whose  office  was 
over  the  drug  store,  was  called  and  soon  came  and 
gave  him  first  aid  treatment ;  that  his  ear  was  bleed- 
ing when  he  was  taken  to  the  drug  store;  that  his 
father  and  mother,  who  lived  in  the  neighborhood,  soon 
came  and  took  him  home;  that  Dr.  Orr  was  sent  for 
and  came  to  see  plaintiff  and  while  he  was  there  Dr. 
Babcock,  a  doctor  sent  by  the  defendant,  came  and  ex- 
amined plaintiff.  The  evidence  clearly  shows  that 
plaintiff  was  injured  at  the  time  and  place  stated  by 
Stanhope  and  there  is  no  suggestion  that  he  was  in- 
jured otherwise  than  by  a  street  car.  We  think  that 
from  all  the  evidence  the  jury  might  properly  find 
that  the  defendant  was  guilty  of  the  negligence  al- 
leged in  the  declaration  and  that  as  a  result  thereof 
the  plaintiff  was  injured. 

In  view  of  the  age  of  the  plaintiff  we  think  the  ques- 
tion whether  he  was  guilty  of  contributory  negligence 
was  a  question  for  the  jury,  on  which  their  verdict 
must  be  held  conclusive. 

Complaint  is  made  that  witnesses  were  permitted  to 
testify  that  plaintiff  *' hollered'*  when  his  hair  was 
cut  and  cried  when  his  face  was  washed.  The  wit- 
nesses were  not  permitted  to  state  what  plaintiff  said. 
We  think  the  testimony  might  well  have  been  excluded, 
but  the  judgment  should  not  be  reversed  because  it 
was  admitted. 

It  is  also  insisted  that  it  was  error  to  give  for  the 
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plaintiff  this  instruction:  **The  court  instructs  the 
jury  that  if  you  find  from  a  preponderance  of  the  evi- 
dence, under  the  instructions  of  the  court,  that  the 
defendant's  car  struck  the  plaintiff  and  that  plaintiff 
was  in  the  exercise  of  ordinary  care  for  one  of  his  age, 
capacity,  knowledge,  intelligence  and  experience  before 
and  at  the  time  of  the  accident  in  question,  and  if  you 
further  believe  from  a  preponderance  of  the  evidence 
that  the  motorman  in  charge  of  the  car  in  question  was 
aware,  or  ought  to  have  been  aware  by  the  exercise  of 
due  care,  of  plaintiff's  danger  of  being  struck  by  said 
car,  if  the  plaintiff  were  in  such  danger,  in  time  to 
liave  stopped  the  car  before  it  struck  and  injured  plain- 
tiff, then  you  should  find  defendant  guilty,"  because  it 
does  not  ^'tell  the  jury  that  they  must  also  find  that 
the  injuries  complained  of  by  plaintiff  were  the  direct 
and  proximate  result  of  negligence."  We  do  not  think 
that  the  instruction  is  subject  to  the  objection  made 
against  it. 

The  final  contention  is  that  the  damages  are  exces- 
sive. If  the  jury  believed  the  testimony  of  plaintiff's 
parents  as  to  his  symptoms  and  condition  before  and 
after  his  injury  and  the  testimony  of  Dr.  Kierman  as 
to  what  such  symptoms  and  condition  indicated,  the 
damages  are  not  excessive  and  the  question  as  to  the 
weight  and  credit  to  be  given  to  their  testimony  was  a 
question  for  the  jury. 

We  think  the  record  is  free  from  reversible  error, 
and  the  judgment  is  ajfirmed. 

Affirmed. 
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Thomas  W.  Magill,  surTiying  partner  of  H.  0.  Stone 
&  Co.,  Appellee,  y.  John  A.  Murphey,  Jr.,  Appellant. 

Gen.  No.  17,611 

1.  Intebest — when  properly  included  in  verdict.  Where  defend- 
ant in  writing  authorized  plaintiff  to  negotiate  a  certain  loan  and 
agreed  to  pay  plaintiff  therefor  f  250,  the  proposal  may  he  regarded 
aa  an  instrument  in  writing  within  the  meaning  of  the  statute  re- 
lating to  interest  and  the  court  may  properly  direct  a  verdict 
including  interest. 

2.  Names — idem  aonana,  Murphey  and  Murphy  are  idem  tonans 
and  the  same  name. 

3.  Appeals  aitd  ebrobs — mistake  in  verdict.  That  the  verdict 
Is  for  the  "plaintiff"  and  not  for  the  "plaintiffs"  is  no  ground  for 
reversing  a  judgment  which  is  in  favor  of  the  plaintiffs. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  B. 
Owens,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.  Affirmed.  Opinion  filed  May  26,  1913.  Rehearing  denied 
June  9,  1913. 

John  A.  Mubphey,  Jr.,  for  appellant. 
John  T.  Booz,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Defendant  Mnrphey  in  writing  authorized  plaintiffs 
to  negotiate  a  loan  or  extension  of  his  loan  of  $15,000 
on  his  property  and  agreed  to  pay  plaintiffs  therefor 
$250.  Plaintiffs  complied  with  the  terms  of  the  propo- 
sal and  brought  this  suit  to  recover  the  compensation 
defendant  agreed  to  pay.  The  court  directed  a  ver- 
dict for  the  plaintiffs  for  $250  and  interest  at  five  per 
cent,  from  August  15,  1907,  the  date  of  the  extension 
agreement.    The  jury  returned  the  following  verdict: 

**We  the  jury  find  the  issues  for  the  plaintiff  and 
assess  the  plaintiff's  damages  at 

$290  dollars. 
$  63  cents. '* 
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The  court  denied  defendant's  motion  for  a  new  trial, 
entered  judgment  on  the  verdict  in  favor  of  the  plain- 
tiffs and  defendant  appealed. 

We  think  the  proposal  may  be  regarded  as  an  in- 
strument in  writing  within  the  meaning  of  the  statute 
relating  to  interest  and  that  the  court  properly  di- 
rected a  verdict  for  the  interest.  Murray  v.  Doud  d> 
Co.,  167  111.  368 ;  Downey  v.  0  'Donnell,  92  111.  559. 

Murphey  and  Murphy  are  idem  sonans  and  the  same 
name. 

The  fact  that  the  verdict  is  for  the  plaintiff  and  not 
for  the  plaintiffs  is  no  ground  for  reversing  the  judg- 
ment, which  was  in  favor  of  the  plaintiffs. 

The  verdict  is  clearly  for  $290.63  and  the  court 
properly  gave  judgment  for  that  sum  on  the  ver- 
dict. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 


Federal  Life  Insnranee  Company,  Appellant^  y.  0.  H. 

Looney  et  al.,  Appellees. 

Gen.  No.  17,623. 

1.  INTERPLEADEB — juHsdiction  ovev  defendants.  A  biU  of  inter- 
pleader and  the  decree  based  thereon  is  not  a  proceeding  in  rem 
and  no  jurisdiction  is  acquired  over  a  nonresident  defendant  therein 
served  by  publication  or  service  of  the  bill. 

2.  INTERPLEADEB — When  decrce  of  premature.  A  decree  of  In- 
terpleader is  premature  where  it  is  entered  before  answer  of  a 
nonresident  defendant  served  by  publication. 

3.  Interpleader — when  decree  of  erroneous,  A  decree  of  inter- 
pleader is  erroneous  where  it  is  entered  after  a  Judgment  or  decree 
for  the  amount  claimed  against  complainant  is  entered  in  a  foreign 
jurisdiction  by  a  court  having  jurisdiction  of  the  parties  and  the 
subject-matter,  and  the  bill  does  not  admit  liability  for  the  fnll 
amount  clairred. 
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4.  Iktebpleaoeb — where  amount  admitted  U  Jeaa  than  amount 
claimed.  A  suit  cannot  be  prosecuted  as  an  interpleader  where  the 
amount  claimed  is  in  excess  of  the  amount  admitted  to  be  due  and 
paid  into  court  by  complainant 

5.  Appeals  Ain)  ebbobs — when  cannot  te  said  that  the  trial  court 
erred  in  fixing  master's  fees.  It  cannot  be  said  by  the  Appellate 
Court  that  the  trial  court  erred  in  fixing  the  master's  fees  where 
the  order  fixing  such  fees  recites  that  it  was  heard  on  "the  cer- 
tificate of  the  master  concerning  his  fees"  but  such  a  certificate 
is  not  called  for  by  the  praecipe  for  a  transcript  and  it  is  not  con- 
tained in  the  transcript 

6.  Res  judicata — when  domicile  of  insured  is.  On  sl  bill  of  in- 
terpleader by  an  insurance  company  against  the  local  adminis- 
trator of  the  Insured,  the  widow  of  the  insured  individually  and 
as  executrix  in  a  foreign  jurisdiction,  and  a  person  claiming  the 
amount  of  the  policy,  the  question  as  to  the  domicile  of  the  insured 
is  res  judicata  where  It  was  adjudicated  in  the  jurisdiction  in 
which  the  widow  is  executrix  in  a  suit  by  the  person  claiming 
the  amount  of  the  policy  against  the  company  and  the  widow  In- 
diyldually  and  as  executrix. 

7.  Chanoebt — m,aster*s  report.  Refusal  to  direct  the  master  to 
make  his  report  in  accordance  with,  and  within  the  scope  of  the 
order  of  reference,  is  error. 

8.  Appeals  Ain>  ebbobs — when  complainant  in  interpleader  not 
prejudiced  hy  a  decree.  An  insurance  company  is  not  prejudiced 
by  a  decree  in  an  interpleader  suit  brought  by  it  against  those  who 
claim  the  amount  of  a  policy,  where  the  decree  gives  it  the  credits 
which  it  claims,  finds  that  a  decree  in  a  foreign  jurisdiction  for 
the  amount  of  the  policy  and  for  a  penalty  for  nonpasnnent  is 
ree  judicata,  and  orders  that  the  clerk  pay  out  of  the  fund  paid  in 
by  such  company  a  certain  amount  to  two  of  the  defendants,  and 
that  the  part  of  an  order  reciting  that  thq  company  be  released 
be  vacated;  where  it  seems  that  such  company  could  not  success- 
fully defend  a  suit  by  such  two  defendants  on  the  transcript  of  the 
decree  in  their  faVor  of  the  court  in  such  foreign  jurisdiction  for 
the  amount  of  the  policy  and  the  p^ialty. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rioh- 
▲BD  8.  TxTTHiLL,  Judgo,  presiding.  Heard  in  this  qpurt  at  the 
March  term,  1911.  Affirmed.  Opinion  filed  May  26»  1913.  Rehear- 
ing denied  June  9»  1913. 

Statement  by  the  Court,  This  is  an  appeal  by  the 
complaiiiant  in  a  bill  of  interpleader  from  the  decree 
in  the  cause  entered  December  10,  1910,  in  the  Circuit 
Court  of  Cook  county. 
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The  Chicago  Life  Insurance  Company  issued  a  pol- 
icy on  the  life  of  William  R.  Payne  for  $5,000,  payable 
to  his  executors,  administrators  or  assigns,  and  the 
Federal  Life  Insurance  Company  reinsured  the  policy. 
Payne  died  January  26, 1907,  testate.  March  14, 1907, 
his  will  was  admitted  to  probate  by  the  County  Court 
at  Nashville,  Tennessee,  and  letters  testamentary  is- 
sued to  his  widow,  Estella  F.  Payne,  one  of  the  ap- 
pellees. March  26,  1907,  Looney,  one  of  the  appellees, 
filed  a  bill  in  the  Chancery  Court  at  Nashville  against 
the  two  insurance  companies  and  Mrs.  Payne,  indi- 
vidually and  as  executrix,  alleging  that  although  the 
policy  was  in  the  custody  of  Mrs.  Payne,  he  was  the 
lawful  owner  and  entitled  to  the  proceeds  thereof  and 
praying  that  an  attachment  issue,  and  for  general  re- 
lief. April  1,  1907,  both  insurance  companies  entered 
their  appearance  in  the  cause  and  filed  their  petition 
for  removal  to  the  United  States  Court,  and  the  cause 
was  so  removed,  but  was  afterwards  remanded  to  the 
State  Court.  There  each  company  filed  its  answer 
alleging  that  the  assured  was  a  resident  of  the  State 
of  Illinois  when  he  died;  that  the  policy  was  payable 
to  his  estate;  that  James  S.  Hopkins  was  appointed 
administrator  of  his  estate  November  29,  1907,  at  Chi- 
cago, and  as  such  administrator  claimed  the  proceeds 
of  the  policy.  Mrs.  Payne  also  answered  the  bill,  al- 
leging that  Nashville  was  the  domicile  of  the  assured 
at  and  for  many  years  before  his  death ;  that  he  died 
without  children;  that  under  the  laws  of  Tennessee 
she  was  entitled  to  the  proceeds  of  the  policy  and  de- 
nying the  principal  allegations  of  Looney 's  bill.  The 
answer  admitted  that  the  assured  owed  to  the  Federal 
Life  Insurance  Co.  $215.71,  which  should  be  deducted 
from  the  policy,  leaving  the  balance  due  her  primarily 
$4,784.29.  December  3,  1907,  she  also  filed  a  cross-biil 
against  the  Insurance  Companies  and  Looney.  Jan- 
uary 7,  1908,  Hopkins  as  administrator  brought  an 
action  on  the  policy  against  the  Insurance  Companies 
in  the  Municipal  Court  of  Chicago.    February  14, 1908, 
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appellant  filed  its  bill  of  interpleader  in  the  Circuit 
Court  of  Cook  county  against  Hopkins,  Administra- 
tor, Chicago  Life  Ins.  Co.,  Looney  and  Mrs.  Payne  in- 
dividually and  as  executrix  of  the  assured,  but  no  or- 
der or  decree  of  interpleader  was  entered  until  April 
8,  1909.    June  29,  1908,  a  decree  was  entered  in  the 
Chancery  Court  at  Nashville,  in  which  the  Court  ad- 
judged that  the  Federal  Life  Insurance  Co.  was  en- 
titled to  an  offset  of  $215.71 ;  that  the  amount  due  on 
the  policy  was  $5,111.85,  including  interest  and  de- 
ducting said  sum  of  $215.71,  that  Looney  was  entitled 
to  $3,000  of  that  sum  and  Mrs.  Payne  to  the  remainder, 
$2,111.85,  and  giving  to  each  a  judgment  or  decree  for 
the  amount  so  found  due  against  the  Federal  Life  In- 
surance Co.,  and  providing  that  unless  said  Insurance 
Companies  paid  the  decree  within  sixty  days  a  judg- 
ment should  go  against  said  Companies  for  $1,277.92 
as  a  penalty,  in  accordance  with  the  laws  of  Tennessee. 
July  6,  1908,  the  Federal  Life  Insurance  Co.  prayed, 
was  allowed  and  perfected  an  appeal  to  the  Supreme 
Court   of   Tennessee.    The   complainant   in   the   bill 
of  interpleader  filed  amendments  to  the  bill  May  14 
and   October  28,   1908.    To   the   last   amendment   is 
attached    a    copy   of    the    decree    in    the    Chancery 
Court  at  Nashville  entered  June  29,  1908.    October 
31,  1908,  Mrs.  Payne  filed  her  demurrer  to  the  bill 
of    interpleader.    November    12,    1908,    complainant 
filed    an   affidavit   for   publication   as   to    defendant 
Looney  and  December  10  filed  proof  of  publication  and 
mailing.    November  7,  1908,  leave  was  granted  com- 
plainant to  pay  into  court  $5,223.45,  being  amount  of 
policy,  $5,000,  less  offset  of  $215.71,  with  interest  from 
date  of  death  of  the  assured.    March  17,  1909,  the  de- 
cree of  the  Chancery  Court  was  affirmed  by  the  Su- 
preme Court  of  Tennessee  except  as  to  the  additional 
liability  of  appellant  by  reason  of  its  failure  to  pay 
the  decree  within  sixty  days,  which  was  reduced  to 
$750.    The  Court  in  the  judgment  of  affirmance  found 
that  Looney  was  entitled    to   $3,000    with   interest. 
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$3,171.75,  and  gave  judgment  in  favor  of  Mrs.  Payne 
against  the  Federal  Life  Insurance  Co.  for  $2,952.26 
and  the  costs  of  the  appeal,  said  sum  including  the  de- 
cree of  $2,111.85  of  the  Chancery  Court,  interest  there- 
on and  the  $750  penalty.  April  9,  1909,  a  decree  was 
entered  in  the  cause,  wherein  the  Court  found  that 
complainant  had  paid  into  court  $5,223.45;  that  Loo- 
ney  had  been  notified  of  the  pendency  of  the  suit  by 
publication  and  the  service  of  a  copy  of  the  bill.  The 
decree  overrules  the  demurrer  of  Mrs.  Payne,  decrees 
that  the  bill  of  interpleader  and  amendment  were 
properly  filed;  orders  that  the  defendants  interplead 
and  settle  the  matters  in  controversy  among  them- 
selves ;  that  the  cause  be  referred  to  Master  Browning 
to  inquire  and  report  which  of  the  defendants  is  en- 
titled to  the  fund,  or  if  more  than  one  is  so  entitled, 
that  he  ascertain  and  report  the  amount  belonging  to 
each;  that  complainant  have  leave  to  be  heard  as  to 
costs  and  solicitor's  fees  out  of  the  fund  as  the  Court 
may  later  determine ;  that  the  Federal  Life  Insurance 
Co.  be  released  and  discharged  from  any  liability  un- 
der said  policy;  that  either  party  may  present  to  the 
Master  a  written  statement  of  his  claim,  which  shall 
be  answered  on  oath  by  the  other  claimant  to  the  fund ; 
that  the  defendant  be  restrained  from  collecting  or 
enforcing  any  judgment  based  on  the  reinsurance  by 
the  Federal  Life  Insurance  Co.  of  a  policy  on  the  life 
of  said  assured.  The  decree  reserves  the  considera- 
tion of  costs  as  between  complainant  and  defendants 
and  as  between  the  defendants  and  all  other  questions 
and  directions  until  the  coming  in  of  the  report,  with 
liberty  to  apply,  etc.  November  27,  1909,  Mrs.  Payne 
individually  and  as  executrix  answered  the  bill  of  in- 
terpleader, in  which  she  alleged  that  in  the  chancery 
case  in  Tennessee  it  was  determined  that  the  residence 
of  the  assured  was  in  Tennessee ;  that  she  was  his  ex- 
ecutrix and  entitled  to  the  proceeds  of  the  policy  save 
that  part  adjudged  to  Looney;  admitted  that  the  de- 
cree set  out  in  the  ^^  additional  amendment"  is  cor- 
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rect  so  far  as  it  goes,  but  alleged  that  an  additional 
judgment  for  $1,277.92  was  entered  against  said  Insur- 
ance Companies  and  an  appeal  taken  from  said  de- 
cree; that  the  issues  raised  in  this  action  were  raised 
in  the  Chancery  Court  of  Tennessee,  as  appears  from 
the  bill  of  Looney  and  the  answers  of  the  defendants, 
which  are  set  out  in  haec  verba  in  the  answer.  April 
12,  1910,  Looney  filed  his  answer  to  the  bill  of  inter- 
pleader, in  which  he  admitted  that  he  had  collected 
on  his  judgment  $583.66  by  garnishment  proceedings 
in  Tennessee  against  the  Federal  Life  Lisurance  Co., 
and  avers  that  there  was  still  due  him  on  said  judg- 
ment $2,598.59,  and  that  Mrs.  Payne  claims  that  there 
was  due  her  $2,111.85.  November  21, 1910,  Mrs.  Payne 
filed  her  cross-bill  in  the  Circuit  Court  of  Cook  county, 
repeating  in  substance  the  allegations  of  her  answer 
and  again  setting  out  the  proceedings  in  the  Chancery 
Court  at  Nashville,  and  in  the  Supreme  Court  of  Ten- 
nessee and  praying  that  the  defendants  may  be  de- 
creed to  pay  her  $2,952.26  with  interest  at  5  per  cent, 
from  March  15,  1909  (the  date  of  the  judgment  in 
her  favor  in  the  Supreme  Court  of  Tennessee).  No- 
vember 25,  1910,  complainant  answered  said  cross-bill 
and  Mrs.  Payne  filed  her  replication  to  the  answer. 
The  complainant  moved  for  an  order  that  the  Master 
make  up  his  report  **  within  the  scope  of  and  in  con- 
formity with  the  order  of  reference,"  and  the  Court, 
October  17, 1910,  denied  the  motion.  October  21,  1910, 
the  Court  entered  an  order  fixing  the  Master's  fees  at 
$600,  ordered  that  the  same  be  paid  out  of  the  money 
paid  into  court  by  complainant  and  reserved  the  ques- 
tion whether  said  sum  should  be  taxed  as  costs  until 
the  final  hearing.  The  Master  filed  his  report  Octo- 
ber 28,  1910.  December  24,  1910,  the  decree  appealed 
from  was  entered.  The  Court  finds  that  proceedings 
were  had  in  the  Court  of  Tennessee  substantially  as 
herein  stated,  and  sets  out  the  findings  and  decrees 
of  the  Chancery  Court  and  Supreme  Court  of  Tenne- 
see;  finds  that  *'the  decree  in  Tennessee  is  res  adjudi- 
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cata;  that  the  complainant  is  not  entitled  to  costs  or 
solicitor's  fees,  but  all  costs  in  the  case  should  be''  as- 
sessed against  complainant;  that  Looney  recover 
against  complainant  $2,615.35 ;  that  Mrs.  Payne  recov- 
er $3,223.69 ;  that  the  Clerk  pay  out  of  the  fund  in  his 
hands  the  amount  found  due  to  Looney  and  the  re- 
mainder to  Mrs.  Payne;  *'that  so  much  of  the  order  of 
reference  of  April  8,  1909,  reciting  that  the  Federal 
Life  Insurance  Company  be  released  and  discharged" 
be  vacated. 

The  praecipe  for  a  transcript  directs  the  Clerk  to 
insert  the  evidence  introduced  before  the  Master  by 
Mrs.  Payne,  by  Looney,  by  Hopkins,  administrator, 
and  by  Chicago  Life  Insurance  Co. ;  the  objections  filed 
before  the  Master  and  exceptions  filed  in  the  Cir- 
cuit Court  by  Hopkins,  administrator,  by  the  Chicago 
Life  Insurance  Co.  and  by  Looney. 
The  assignment  of  error  is  as  follows : 
*  *  1.  The  court  erred  in  entering  the  order  of  Octo- 
ber 17,  1910,  refusing  to  direct  the  master  to  make  up 
his  report  in  accordance  with  and  within  the  scope  of 
the  order  of  reference  referring  the  cause  to  the  mas- 
ter. 

2.  The  court  erred  in  entering  the  order  of  October 
21,  1910,  directing  as  to  the  amount  of  fees  to  be  paid 
to  the  master. 

3.  The  court  erred  in  entering  the  order  of  Novem- 
ber 22,  1910,  giving  leave  to  Estella  F.  Payne  to  file 
her  cross-bill  in  said  cause  and  also  erred  in  refusing 
to  strike  said  cross-bill  from  the  files. 

4.  The  court  erred  in  entering  the  decree  of  De- 
cember 24,  1910. 

5.  The  court  erred  in  denying  solicitors'  fees  to 
Federal  Life  Insurance  Company  and  erred  in  deny- 
ing that  Federal  Life  Insurance  Company  be  allowed 
its  costs  for  filing  the  bill  of  interpleader  herein. 

Wherefore  for  these  and  divers  other  errors  ap- 
pearing in  the  record,  the  appellant  prays  that  the 
above  orders  and  decrees  be  set  aside  and  reversed, 
and  that  the  lower  court  and  the  master  be  directed 
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to  nroceed  in  accordance  with  the  decree  of  April  8, 
1909,  and  the  order  of  reference  therein  and  that  the 
master's  fees  be  held  in  abeyance  until  the  coining  in 
of  a  report  within  the  scope  of  the  said  order  of  ref- 
erence and  that  the  master  be  allowed  only  such  fees 
as  are  proper  upon  the  taking  of  the  evidence  and  the 
making  of  a  report  within  the  scope  of  the  order  of 
reference. '* 

Chables  a.  Atkinson,  Joseph  P.  Mahonby  and 
Chilton  P.  Wilson,  for  appellant. 

John  Edward  Waters,  for  appellee  0.  H.  Looney, 
Frederick  A.  Brown,  William  R.  T.  Ewen,  Je.  and 
John  C.  De Wolfe,  fbr  appellee  Mrs.  Payne;  Chables 
M.  FoELL,  Grafton  Green  and  William  B.  Mabb,  of 
counsel. 

Mr.  Justice  Bakeb  delivered  the  opinion    of   the 

court. 

A  bill  of  interpleader  and  the  decree  based  thereon 
is  not  a  proceeding  in  rem,  and  the  Circuit  Court  did 
not  acquire  jurisdiction  over  Looney  by  publication 
or  service  of  the  bill.  Gary  v.  Northicestern  Mut.  Aid 
Ass'n.  87  Iowa  25.  The  Court  had  jurisdiction  of  Mrs. 
Payne  when  the  decree  was  entered,  for  she  had  de- 
murred to  the  bill,  Hhxi  had  not  over  Looney,  for  his 
appearance  was  not  entered  until  a  year  after  the  de- 
cree of  interpleader  had  been  entered.  The  decree 
entered  April  8,  1909,  regarded  as  a  decree  of  inter- 
pleader, was  premature  and  erroneous;  premature 
because  the  Court  had  no  jurisdiction  over  Looney, 
and  erroneous,  first,  because  before  it  was  entered  a 
judgment  or  decree  for  the  amount  due  on  the  policy 
had  been  entered  in  the  Chancery  Court  at  Nashville 
in  favor  of  Looney  and  Mrs.  Payne  and  against  ap- 
pellant in  a  suit  in  which  that  Court  had  jurisdiction 
of  the  parties  and  of  the  subject-matter.    Maclennan 
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on  Interpleader,  46 ;  Union  Bank  v,  Kerr^  2  Md.  Chap. 
460;  Home  Life  Ins.  Co.  v.  Caulk,  86  Md.  385.  In  Mc- 
Kinney  v.  Kuhn,  59  Miss.  187,  it  was  said:  **It  is  well 
settled  both  by  reason  and  authority,  that  one  who 
asks  the  interposition  of  a  court  of  equity  to  compel 
others  claiming  property  in  his  hands  to  interplead, 
must  do  so  before  putting  them  to  the  test  of  trials 
at  law.' '  After  judgment  against  him  by  part  of  the 
defendants,  it  is  impossible  for  the  interpleader  to 
occupy  a  position  of  strict  neutrality  between  the  par- 
ties. Home  Life  Ins.  Co.  v.  Caulk,  supra.  Second,  be- 
cause the  bill  does  not  admit  liability  for  the  full 
amount  claimed.  It  appears  from  the  amendment  to 
the  bill  that  Mrs.  Payne  had  recovered  judgment 
against  the  complainant  for  $1,277.92  as  a  penalty  un- 
der the  laws  of  Tennessee  on  the  ground  that  the  re- 
fusal of  the  Federal  Insurance  Co.  to  pay  the  loss 
was  not  in  good  faith.  The  statute  authorizing  such 
a  penalty  Was  held  valid  by  the  United  States  Supreme 
Court.  Supreme  Ruling  v.  Snyder,  227  U.  S.  497.  The 
bill  admits  liability  for  the  amount  of  the  policy  and 
interest,  less  $215.71  due  complainant,  which  is  not 
disputed,  but  admits  no  liability  for  the  penalty,  al- 
though the  transcript  attached  to  the  amendment  to 
the  bill  shows  the  judgment  for  the  penalty.  Looney 
in  his  answer  claimed  the  amount  decreed  to  him  by 
the  Tennessee  Supreme  Court,  $3,171.75,  less  a  credit 
of  $583.66,  the  amount  collected  by  him  from  the  Fed- 
eral Life  Insurance  Co.,  with  interest  from  March  17, 
1909,  the  date  of  the  judgment  of  affirmance  in  the 
Supreme  Court  of  Tennessee.  Mrs.  Payne  in  her  an- 
swer claimed  $2,111.85,  the  amount  awarded  her  by 
the  Chancery  Court  at  Nashville,  and  $1,277.92,  the 
penalty  given  her  by  the  decree  of  that  Court.  The 
amounts  so  claimed  amount  to  $6,561.52,  a  sum  greatly 
in  excess  of  the  amount  admitted  by  complainant  and 
paid  into  court. 

The  amount  due  cannot  be  the  subject  of  controversy 
in  an  interpleader  suit,  and  the  difference  between  the 
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amount  claimed  and  the  sum  which  plaintiff  admitted 
and  paid  into  conrt  presents  an  insuperable  objection 
to  the  prosecution  of  this  suit  as  an  interpleader.  B.  & 
0.  R.  Co.  V.  Arthur,  90  N.  Y.  234;  Maclennan  on  In- 
terpleader, 72.  The  bill  cannot  be  sustained  as  a  bill 
of  interpleader,  and  the  Circuit  Court  did  not  err  in 
refusing  to  allow  complainant  solicitor's  fees  and 
costs. 

The  order  of  October  21,  1910,  fixing  the  Master's 
fees  at  $600  recites  that  it  was  heard  upon  '*the  cer- 
tificate of  the  Master  concerning  his  fees.''  Such  a 
certificate  is  not  called  for  by  the  praecipe  nor  is  it 
contained  in  the  transcript.  We  cannot  therefore  say 
that  the  Court  erred  in  fixing  the  Master's  fees  at 
$600. 

We  will  not  attempt  to  decide  what  head  of  equity 
jurisdiction  the  Circuit  Court  exercised  in  entering 
the  decree  appealed  from,  but  will  only  consider  the 
question  whether  the  complainant  is  harmed  or  prej- 
udiced by  the  decree.  The  decree  gives  complainant 
both  the  credits  it  claims,  the  credit  for  the  amount 
due  from  the  assured  on  the  policy,  and  the  credit 
for  the  amount  collected  by  Looney  from  complainant 
in  garnishment  proceedings.  The  question  whether 
the  domicDe  of  the  assured  was  at  Nashville  or  Chi- 
cago was  adjudicated  in  the  suit  in  Tennessee,  and 
by  that  adjudication  appellant  is  bound.  We  are  un- 
able to  see  that  appellant  could  successfully  defend 
a  suit  by  Looney  and  Mrs.  Payne  on  the  transcript  of 
the  Tennessee  judgment  or  decree,  and  therefore  think 
that  the  decree  in  this  case  is  not  prejudicial  or  harm- 
ful to  appellant. 

We  think  that  the  Court  erred  in  refusing  to  di- 
rect the  Master  to  make  his  report  in  accordance  with 
and  within  the  scope  of  the  order  of  reference.  If  the 
scope  of  an  order  of  reference  is  to  be  extended  or 
limited,  it  must  be  done  by  order  of  the  court,  not  by 
the  arbitrary  action  of  the  master ;  otherwise  the  pro- 
ceeding is  a  trap  for  the  party  who,  relying  on  the 
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order  of  reference,  refuses  to  offer  evidence  as  to 
matters  not  within  the  scope  of  the  reference ;  but  we 
think  that  for  the  reasons  stated  appellant  was  not 
prejudiced  by  the  order  complained  of.  For  the  same 
reasons  we  think  appellant  was  not  prejudiced  by  the 
filing  of  a  cross-bill  by  Mrs.  Payne,  or  the  refusal  of 
the  Court  to  strike  the  same  from  the  files. 

The  record  is,  we  think,  free  from  prejudicial  error 
and  the  decree  is  affirmed. 

Affirmed. 


Wilson  E.  Tonng,  Administrator,  Plaintiff  in  Error, 
V.  Chicago  &  North  Western  Railway  Company, 
Defendant  in  Error. 

Gen.  No.  16,863. 

1.  Masteb  and  servant — toanton  or  toilful  infury.  It  may  be 
said,  as  a  matter  of  law,  that  the  engineer  and  train  crew  of  a  train 
which  struck  a  railway  velocipede  and  killed  the  operator  thereof 
were  not  wantonly  or  wilfully  reckless,  where  the  collision  oc- 
curred on  a  dark  and  foggy  night,  the  velocipede  which  vras  smaU 
carried  no  lights,  it  was  not  consistent  with  the  practical  opera- 
tion of  the  locomotive  for  the  engineer  to  have  his  eyes  continu- 
ally on  the  track,  and  a  slight  intermission  in  such  a  gaze  would 
account  for  failure  to  observe  the  velocipede. 

2.  Masteb  and  servant — wanton  or  wilful  recklessness.  The 
question  whether  one  of  defendant's  towermen  was  guilty  of  wil- 
ful and  wanton  recklessness  in  failing  to  notify  the  engineer  and 
crew  of  a  switching  train  to  look  out  for  a  signal  maintenance  maa 
on  a  velocipede  who  was  struck  by  such  train  is  properly  with- 
drawn from  the  Jury  where  it  appears  that  the  inquiry  of  the 
signal  man,  as  to  when  the  next  train  was  due  on  the  track  in 
question,  on  receiving  an  order  through  such  towerman  to  per- 
form some  work,  could  hardly  have  been  supposed  to  be  directed 
to  the  probability  of  the  switching  train,  that  such  signal  man 
was  experienced  about  the  section  of  the  road  where  the  accident 
occurred  and  had  often  operated  a  velocipede  over  it,  that  he  was 
probably  as  well  acquainted  with  the  possibility  of  switching  trains 
on  the  track  in  question  as  the  towerman,  and  that  it  was  no  part 
of  the  towerman's  duty  to  know  the  manner  in  which  the  switching 
of  the  train  in  question  was  done. 
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3.  Mastib  and  servant — what  infringement  of  rules  does  not 
show  TialHtual  disregard  therefor.  The  fact  that  rules  of  a  rail- 
road company  requiring  employes  using  velocipedes  to  run  agatnst 
the  traffic  and  to  carry  lights  are  sometimes  infringed  does  not 
show  an  habitual  disregard  for  the  rules. 

4.  Master  and  servant — disobedience  of  regulations.  The  gen- 
eral rule  that,  where  an  employe  knowingly  and  intentionally  dis- 
obeys a  reasonable  rule  or  regulation  established  for  his  safety  and 
is  injured  in  consequence  thereof  he  cannot  recover,  applies  when 
a  railway  company's  employe  knowingly  and  intentionally  disobeys 
a  rule  requiring  employes  operating  velocipedes  to  run  against 
the  traffic  and  to  carry  lights. 

EJrror  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Edward  M. 
Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  May  26,  1913. 

Benson  Landon,  for  plaintiff  in  error. 

William  S.  Ktes,  for  defendant  in  error;  Edward 
M.  Hyzer,  of  counsel. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

The  delay  in  the  decision  of  this  cause  has  been  due 
to  the  prolonged  and  careful  consideration  which  the 
questions  raided  in  it  demanded  from  us. 

Our  study  of  it  has  resulted  in  the  belief  that  de- 
spite plausible  grounds  for  thinking  that  in  the  pro- 
ceedings of  the  trial  inaccuracies  and  errors  in  rul- 
ings and  instructiona  can  be  found,  the  verdict  of  the 
jury  in  favor  of  the  defendant  is  the  only  one  that 
could  have  been  justified  or  allowed  to  stand,  and  that 
therefore  the  judgment  of  nil  capiat  and  for  costs 
against  the  plaintiff  should  be  affirmed  by  us. 

The  plaintiff,  Wilson  R.  Young,  is  the  administrator 
of  the  estate  of  his  brother,  Willard  N.  Young,  who 
was,  while  in  the  employ  of  the  defendant,  the  Chicago 
&  North  Western  Eailway  Company,  and  imder  the 
general  charge  of  his  brother,  Wilson  R.  Young,  then 
also  an  employe  of  the  defendant,  fatally  injured  by 
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being  run  over  by  a  train  of  the  defendant  in  the  con- 
trol of  its  servants.  The  action  was  brought  under 
the  Campbell  Act  (so  called)  of  Illinois. 

The  facts  related  to  the  occurrence,  as  we  hold  the 
evidence  discloses  them  to  be,  are  these:  Wilson  B. 
Young,  now  administrator  and  plaintiff,  was  at  the 
time  of  the  accident  signal  supervisor  for  the  Chicago 
&  North  Western  Railroad  Company  in  the  Chicago  ter- 
minal territory,  so  called.  This  territory  is  some- 
times also  called  the  *'Yard  Limits,^'  and  extends  from 
Central  street  in  Evanston  to  Chicago  on  the  main 
lines  of  the  Milwaukee  Division  and  from  Evanston 
to  Mayfair  and  West  Fortieth  street  to  the  southwest 
and  from  Mayfair  and  Fortieth  street  into  Chicago  on 
what  are  called  in  the  evidence  the  Mayfair  tracks. 
The  duty  of  Wilson  E.  Young  was  to  supervise  the  in- 
stallation and  maintenance  of  signals  according  to 
the  block  system  in  common  use  on  railways.  There 
were  many  signals  and  automatic  apparatuses  work- 
ing them  along  the  tracks  and  several  signal  towers, 
but  the  only  ones  which  need  mention  here  are  a  sig- 
nal tower  equipped  with  a  telegraph  and  the  levers 
for  an  interlocking  plant  at  Central  street,  the  most 
northerly  of  the  defendant's  stations  at  Evanston  and 
the  end  of  the  ''Yard  Limits ;''  a  similar  tower  at 
Davis  street  in  Evanston,  also  so  equipped,  and  an  au- 
tomatic signal  light  south  of  Rogers  Park.  On  the  main 
Milwaukee  Division  line  from  Chicago  there  were, 
among  other  stations,  the  following,  naming  them  from 
south  to  north:  Chicago,  Clyboum  Junction,  Rose- 
hill,  Rogers  Park,  Calvary  Cemetery,  Davis  street, 
Evanston,  and  Central  street,  Evanston.  There  was  a 
double  track  between  all  these  stations,  the  west  track 
being  for  north-bound  traiijs ;  the  east  track  for  south- 
bound trains.  Just  at  the  tower  at  Central  street  two 
other  tracks  come  into  this  main  line,  which  tracks 
run  from  this  point  to  Chicago  by  another  route  far- 
ther west,  called  the  Mayfair  Route  because  nmning 
through  a  station  so  named.    These  tracks  from  their 
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switching  points  into  the  main  line  run  nearly  or  quite 
parallel  with  the  main  track  for  a  thousand  feet  or 
more,  then  curve  to  the  west  toward  Mayfair,  and  by  a 
Y  are  connected  beyond  this  curve  with  the  main  Mil- 
waukee tracks  again  about  three-quarters  of  a  mile 
from  the  Central  street  tower. 

The  deceased,  Willard  N.  Young,  a  man  26  years 
old,  was  on  April  13,  1906,  and  for  almost  a  year  at 
least  had  been  working  under  his  brother,  in  general 
signal  maintenance  work.  Previous  to  that  he  had 
been  a  ''battery  man,"  so  called,  for  several  years.  A 
battery  man  is  also  engaged  in  signal  maintenance, 
the  difference  between  him  and  a  maintenance  man  be- 
ing,  as  is  explained  in  the  evidence,  that  a  maintenance 
man  is  boss  of  the  battery  men,  who  report  to  him  and 
take  orders  from  him.  For  some  months  before  April 
13, 1906,  his  business  was  the  maintenance  of  the  auto- 
matic signals  between  Central  street,  Evanston,  and 
Clyboum  Junction,  Chicago,  a  distance  of  fifteen  miles. 
His  duty  was  to  keep  them  in  operation,  repairing 
them  and  the  automatic  apparatus  working  them  when 
necessary.  He  went  back  and  forth  along  the  road 
to  reach  these  signals  by  trains  and  by  railroad  ve- 
locipedes furnished  by  the  North  Western  Eailway. 
These  velocipedes  were  small,  wooden  framed,  three 
wheel  hand  cars  propelled  by  levers  and  weighing  each 
about  150  pounds. 

There  was  a  rule  of  the  Railway  Company  with 
which  Willard  N.  Young  was  acquainted,  that  when 
a  signal  maintenance  man  was  using  one  of  these 
velocipedes  in  his  work,  he  should  run  ''against  the 
traffic,"  that  is,  on  the  south-bound  track  if  he  was 
going  north ;  on  the  north-bound  track  if  he  was  going 
south.  There  was  another  rule  that  at  night  the  man 
using  a  velocipede  should  carry  at  least  one  lighted 
lantern  upon  it,  showing  a  red  light  in  both  directions. 
These  rules  were  to  prevent  the  obvious  danger  of 
such  an  accident  as  the  one  which  was  the  occasion 
of  this  litigation — the  collision  at  night  between  a 
train  coming  from  the  back  and  the  velocipede. 
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It  appears  also  in  the  evidence  that  in  the  **Yard 
Limits/'  that  is  between  Chicago  and  Central  street, 
Evanston,  extra  switching  trains,  according  to  the 
custom  and  rules  of  the  road,  run  without  specific  or- 
ders or  schedule  under  the  charge  of  the  train  fore- 
man or  conductor  of  such  train  and  in  accordance  with 
orders  of  the  yard  master,  who  says,  to  quote  from 
the  evidence,  **Go  and  get  this  car,"  or  **Do  this  or 
that." 

The  train  which  ran  over  the  plaintiff's  intestate 
was  in  charge  of  one  Charles  Silver,  the  foreman  of  a 
switching  crew.  It  had  no  regular  running  time.  Af- 
ter doing  switching  work  on  the  tracks  at  Grand  ave- 
nue in  Chicago,  it  went,  when  that  work  was  through 
up  along  the  Milwaukee  Division  and  placed  milk  cars 
at  one  or  more  of  the  stations.  Silver  had  for  many 
months  been  taking  this  switching  or  car  placing  train 
out  on  the  Milwaukee  Division  and  after  placing  the 
cars  we  have  alluded  to,  would  run  the  train  up  just 
beyond  the  signal  tower  at  Central  street,  back 
down  on  the  Mayfair  Branch,  and  when  beyond  the 
Y  leading  back  to  the  main  tracks,  return  to  the  south- 
bound main  track,  thus  reversing  the  direction  of  the 
cars  as  well  as  of  the  engine  on  that  track.  The  train 
then  came  back  to  Chicago.  This  was  a  regular  pro- 
gramme each  night  except  Sunday,  but  not  at  any 
regular  time.     Silver  says: 

*  *  One  of  the  pieces  of  work  that  we  had  to  do  every 
night  was  to  turn  this  mail  car.  ♦  •  *  ^Te  went  to 
work  at  one  o'clock  in  the  afternoon  and  worked  until 
we  got  done.  •  •  •  Nobody  knew  anything  about 
when  I  started.  I  had  orders  at  that  time  from  the 
yard  master  when  this  milk  got  in,  to  deliver  it  and 
turn  that  mail  car,  and  whenever  our  work  was  ar- 
ranged so  that  we  could  I  went  and  sometimes  it 
was  one  time  and  sometimes  another  time,  any  time 
between.  We  woidd  leave  there  any  time,  between 
nine  o'clock  and  eleven  or  twelve.  These  orders  were 
from  the  yard  master.  I  never  received  any  from  the 
train  dispatcher.    I  never  made  and  report  and  never 
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received  any  orders  from  anybody  but  the  yard  mas- 
ter.'' 

On  the  night  of  April  13, 1906,  the  man  in  charge  of 
the  signal  tower  at  Central  street  in  Evanston  was  one 
Kalph  Boyington.  He  was  a  telegraph  operator  and 
lever  man  handling  the  levers  to  throw  switches  and 
operate  signals  at  this  point.  As  a  telegraph  operator 
his  duties  were  to  report  trains  to  the  train  dispatch- 
er, take  orders  and  receive  and  send  messages.  The 
orders  were  mostly  running  orders  for  extra  trains; 
that  is,  if  the  train  dispatcher  had  an  order  to  deliver 
to  the  train  at  that  point  he  would  do  it  through  tele- 
graphing it  to  Boyington.  Boyington  testified,  how- 
ever: *'A11  extra  trains  that  were  in  the  yard  limits 
run  without  orders.  All  those  north  of  the  yard  lim- 
its had  to  get  orders  before  they  could  proceed.'' 

On  that  night  at  some  time  in  the  evening  Boyington 
received  a  telegraph  message  for  the  plaintiff's  intes- 
tate, WiUard  N.  Young.  It  came  from  the  train  dis- 
patcher's office  in  Chicago  and  ordered  him  to  go  out 
and  relight  a  certain  marked  signal  south  of  Eogers 
Park  and  between  that  station  and  Eosehill,  which 
had  been  reported  as  out.  Boyington  took  the  mes- 
sage over  to  the  house  where  Mr.  Young  was  boarding, 
about  a  block  from  the  tower.  He  was  not  in  at  the 
time,  but  came  to  the  tracks  later  at  about  half  past 
eleven.  He  took  a  velocipede  and  placed  it  on  the 
south-bound  track  but  took  no  lights  on  it.  As  we  read 
the  testimony,  which,  however  is  not  entirely  clear  on 
this  point,  the  lights  or  lanterns  were  at  the  house 
where  Young  was  boarding  and  this  was  the  house  of 
the  man  who  was  temporarily  incapacitated  and  whose 
place  Young  was  taking.  At  all  events  they  were,  so 
that  man  testified,  where  they  could  be  obtained  by 
Young.  Boyington  testified  that  seeing  Young  on  the 
velocipede  car  at  the  foot  of  the  tower,  he  spoke  to  him 
from  above  and  asked  him  where  he  was  going,  and 
that  Young  replied  that  he  was  going  down  to  relight 
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• 

that  signal  at  Rogers  Park;  that  Young  then  asked 
what  was  the  next  train  due  south  and  he,  Boyington, 
told  him  the  next  train  due  was  at  5 :40  in  the  morning, 
Boyington  saw  Young  start  off,  going  south  on  the 
south-bound  track  toward  Chicago.  Not  far  from  a 
quarter  of  an  hour  after  this  conversation  the  switch- 
ing or  milk  train  in  charge  of  Silver  that  has  been 
described,  came  up  the  north-bound  track  and  pro- 
ceeded north  of  the  tower.  The  switches  were  thrown 
as  usual,  so  that  it  could,  as  it  did,  back  down  on  the 
Mayfair  Branch  tracks.  After  the  locomotive  had 
passed  the  Y  connection,  this  being,  however,  of  oonrse 
out  of  sight  of  the  signal  man  in  the  tower,  it  reversed 
its  motion  and  passed  at  the  head  of  the  train  through 
the  arm  of  the  Y  to  the  main  south-bound  track  of  the 
Milwaukee  Division  and  proceeded  south.  At  Calvary 
station  it  met  a  north-bound  train  on  the  north-bound 
track  and,  in  accordance  with  the  rule  of  the  Company 
forbidding  a  train  to  run  by  a  station  while  a  passen- 
ger train  is  there  discharging  or  receiving  passengers, 
either  slowed  up  or  stopped  entirely.  Starting  again 
it  ran  a  distance  which  the  conductor  described  as  *  *  six 
or  seven  blocks,''  and  for  a  time,  which  the  engineer 
says  was  ** something  like  five  minutes,''  when  the 
engineer,  who  had  seen  nothing  ahead  of  him  on  the 
track,  became  conscious  that  he  had  either  broken  an 
eccentric  beneath  the  engine  or  hit  something  on  the 
track  with  his  wheels.  He  shut  off  the  power  and  al- 
lowed the  engine  to  drift  a  short  way.  Then,  stopping 
the  train  and  lighting  a  torch,  he  found  the  remains 
of  a  velocipede  on  the  pilot  of  his  locomotive.  Fur- 
ther back,  on  search,  the  train  crew  found  Willard  N. 
Young  with  his  leg  torn  off.  They  brought  him  to  the 
Railroad  Dispensary  in  Chicago  and  he  died  there  of 
his  injuries. 

It  was  on  these  facts  that  the  suit  at  bar  was 
brought.  The  declaration  as  originally  filed  contained 
two  counts,  both  alleging  the  negligence  of  the  defend- 
ant through  its  servants  in  driving  its  train  on  Young; 
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the  second  count  practically  adding  to  the  first  noth- 
ing but  the  assertion  that  this  was  done  without  keep- 
ing a  look  out  ahead. 

Afterward  by  leave  of  court  five  more  counts  (called 
first,  second,  third,  fourth  and  fifth  additional  counts) 
were  added  and  subsequently  amended.  As  they  stood 
after  amendment,  the  first  of  these  additional  counts 
alleged  the  negligence  to  be  that  after  ordering  Young 
to  go  to  a  certain  signal  on  the  line  and  furnishing  him 
a  railway  tricycle  to  go  on,  the  defendant,  by  its  serv- 
ants, informed  him  that  the  next  south-bound  train 
was  due  at  Evanston  several  hours  afterward,  and 
then,  while  he  was  traveling  on  the  tricycle  southward, 
ran  an  extra  train,  which  had  no  regular  running  time, 
southward  on  the  same  track  without  notifying  or  di- 
recting the  servants  of  the  Company  who  were  then 
and  there  in  charge  of  the  said  extra  train  to  look 
out  for  Young,  by  means  whereof  he  was  run  down  and 
killed.  The  second  amended  additional  count  alleged 
the  same  matters,  but  indicated  the  negligence  to  be 
in  not  notifying  Young  to  look  out  for  the  train.  To 
this  and  the  fifth  amended  additional  count  a  demurrer 
was  sustained  and  no  complaint  is  made  of  that  rul- 
ing so  that  these  counts  may  be  ignored.  The  third 
amended  additional  count  and  the  fourth  amended 
additional  count  alleged,  instead  of  negligent  con- 
duct, ** wilful,  wanton  and  reckless''  conduct  on  the 
part  of  the  defendant  by  its  servants,  the  third  count 
asserting  that  this  wilful,  wanton  recklessness  was  in 
running  down  Young,  and  the  fourth  that  it  was  in 
operating  the  train  without  notifying  or  directing  its 
servants  in  charge  of  the  operation  to  look  out  for 
Young. 

After  the  plaintiff's  case  was  in,  the  trial  Judge 
instructed  the  jury  to  find  the  defendant  not  guilty 
on  the  first  and  second  counts  of  the  original  declara- 
tion and  on  the  third  and  fourth  amended  additional 
counts.  This  left  to  go  to  the  jury  only  the  first  amend- 
ed additional  count,  the  substance  of  which  has  been 
hereinbefore  set  forth. 
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The  peremptory  instruction  is  assigned  for  error  and 
it  is  vigorously  insisted  in  this  Court  that  there  was 
evidence  to  sustain  the  rejected  counts.  As  we  have 
determined  that  this  cause  should  be  disposed  of  on 
the  issue  which  is  raised  in  it  of  the  contributory 
negligence  of  Young  and  its  legal  effects,  we  shall,  al- 
though postponing  further  mention  of  the  ruling  of  the 
trial  Court  on  the  counts  of  the  original  declaration, 
at  once  dispose  of  this  contention  concerning  the 
amended  additional  counts,  which  aver  wilful  and  wan- 
ton conduct.  For  if  the  conduct  of  the  defendant 
were  wanton  and  wilful,  **  equivalent  to  intentional 
mischief, '  ^  the  contributory  negligence  of  the  deceased 
would  not  be  a  defense.  Lake  Shore  <&  M.  S.  R.  Co.  v. 
Bodemer,  139  lU.  596;  Chicago  <&  W.  I.  R.  Co.  v.  Flynn, 
154  HI.  448. 

But  we  think  that  the  Court  below  was  fully  justified 
in  its  conclusion  that  there  was  no  evidence  tending  to 
show  the  defendant's  servants  to  have  been  wantonly 
or  wilfully  reckless.  As  to  the  engineer  and  other 
members  of  the  train  crew,  there  is  not  even  a  plaus- 
ible pretext  for  charging  them  with  it.  Although  the 
road  was  straight  for  a  long  distance  north  and  south 
of  the  collision,  the  night  was  dark  and  foggy,  the 
velocipede  was  small,  set  low  down  on  the  traci  and 
was  unlighted,  and  it  was  not  consistent  with  the  prac- 
tical operation  of  his  locomotive  that  the  engineer 
should  for  every  second  have  his  eyes  fastened  on  the 
track  ahead.  The  evidence  is  clear  that  a  very  slight 
intermission  in  such  a  gaze  would  account  for  his 
failure  to  see  an  object  on  the  track.  It  is  at  least 
very  doubtful  in  our  minds  whether  negligence  even 
could  be  imputed  under  these  circumstances  to  the  en- 
gineer. Wanton  and  wilful  recklessness  certainly 
could  not. 

Concerning  the  failure  of  the  tower  man,  Boying- 
ton,  to  notify  the  engineer  and  train  crew  to  keep  a 
special  look  out  for  Young,  it  is  also  clear  to  us  that 
the  Court  would  not  have  been  justified  in  allowing 
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the  question  to  go  to  the  jury  as  to  whether  such  fail- 
ure was  wilfully  and  wantonly  reckless.  The  inquiry 
of  the  deceased  was  when  the  next  south-bound  train 
was  due,  an  inquiry  which  might  indicate  as  well  a 
desire  for  information  as  to  the  urgent  necessity  of  an 
immediate  repair  of  the  signal  as  anything  else.  An 
inquiry  as  to  when  a  train  was  due  cpuld  hardly  have 
been  supposed  to  be  directed  to  the  probability  of  a 
switching  or  extra  train  which  ran  within  the  terminal 
at  times  varying  through  a  limit  of  at  least  three 
hours.  The  deceased  was  an  experienced  man  about 
railroads  and  about  this  particular  section  of  the  road 
on  which  he  was  often  running  on  his  velocipede.  Boy- 
ington  testified  without  contradiction  that  Young  be- 
tween seven  o'clock  and  midnight  was  engaged  in  do- 
ing this  same  sort  of  work  on  an  average  once  every 
night.  There  was  clearly  every  probability  that  he 
was  as  weU  acquainted  as  the  tower  man  himself  with 
the  possibility  of  there  being  switching  trains  within 
the  so  called  Yard  Limits,  of  which  it  could  not  be 
predicated  that  they  were  due  at  any  particular  time. 
When  to  these  facts  are  added  the  very  important  ones 
that  it  was  no  part  of  Boyington's  duty  to  know  any- 
thing about  the  manner  in  which  the  switching  or  the 
turning  of  the  mail  car  was  usually  done  by  the  train 
in  question,  and  that  he  had  no  means  of  knowing 
whether  it  was  going  back  to  Chicago  by  way  of 
Evanston  or  by  Mayfair,  and  that  he  last  saw  it  back- 
ing down  the  curve  on  the  Mayfair  tracks  1,000  feet 
from  the  tower,  it  is  made  quite  plain  that  even  if 
there  was  a  question  of  the  negligence  of  Boyington 
to  go  to  the  jury  as  against  the  defendant,  as  the  Court 
below  held  there  was,  it  was  certainly  not  a  question 
proper  so  to  be  presented,  whether  there  was  that  wan- 
ton and  wilful  recklessness  in  his  conduct  which  would 
prevent  the  legal  effect  of  contributory  negligence  on 
the  part  of  the  deceased. 

The  jury,  with  their  general  verdict  of  not  guilty, 
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returned  answers  to  special  interrogatories  propound- 
ed to  them  by  the  Court.  They  declared  by  these  an- 
swers that  there  was  a  rule  or  regulation  of  the  Bail- 
road  Company  that  signal  men  when  running  veloci- 
pedes at  night  should  have  lights  on  them,  and  that 
there  was  another  rule  that  when  so  running  they 
should  face  the  traffic;  that  Young  knew,  or  in  the  ex- 
ercise of  ordinary  care  should  have  known,  of  these 
rules,  and  that  the  violation  of  each  of  these  rules  con- 
tributed to  the  happening  of  the  accident. 

Among  other  errors  assigned  is  the  submission  of 
these  special  interrogatories ;  but  we-  may  well  pass 
over  this  to  decide,  first,  whether  these  answers  are 
not  the  only  ones  which  the  evidence  justified  and 
whether  that  fact  did  not  render  the  general  verdict 
for  the  defendant  inevitable,  and  the  only  one  that 
could  by  a  reviewing  court  be  allowed  to  stand.  If 
we  answer  these  queries  in  the  affirmative,  as  we 
think  they  must  be  answered,  we  do  not  need  to  spend 
time  on  the  technical  inaccuracies  alleged  to  exist  in 
procedure  and  rulings  during  the  trial. 

As  is  succinctly  stated  in  the  case  cited  and  relied 
on  by  the  plaintiff  in  error,  Chicago  <&  W.  I.  R.  Co.  v. 
Flynn,  154  HI.  448,  p.  453,  the  general  rule  is  **that 
where  an  employe  knowingly  and  intentionally  dis- 
obeys a  reasonable  rule  or  regulation  of  his  employer 
established  for  his  safety,  and  is  injured  in  conse- 
quence thereof,  he  cannot  recover.*'  We  think  this 
general  rule  is  applicable  to  this  case. 

The  plaintiff  in  error,  however,  contends  that  this 
case  is  governed  by  the  exception  to  this  general  rule, 
which  is  thus  stated  in  the  same  opinion,  p.  454 :  *  *  But 
the  law  seems  to  be  otherwise  where  an  injury  to  an 
employe  results  from  a  breach  of  a  rule  or  regulation 
of  the  employer  which  has  grown  to  be  habitual,  to 
the  knowledge  of  the  employer.''  Then  from  another 
case  the  opinion  quotes  approvingly  this  sentence; 
**  Ordinarily,  disobedience  of  a  rule  would  be  negli- 
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gence ;  but  if  the  defendant  prosecuted  the  work  in  a 
manner  that  rendered  a  violation  of  the  rule  necessary 
or  probable,  or  if  it  suffered  or  approved  its  habitual 
disregard,  the  rule  was  inoperative.** 

The  plaintiff  in  error  not  only  maintains  that  tend- 
ing to  sustain  the  position  that  in  this  case  defendant 's 
approval  of  an  habitual  disregard  of  the  rules  existed, 
there  was  such  evidence  as  to  make  inaccuracy  in  rul- 
ings on  instructions  or  evidence  bearing  on  the  ques- 
tion of  contributory  negligence  injurious  and  fatally 
erroneous,  but  even  that  the  great  weight  of  the  evi- 
dence sustained  that  position. 

We  are  unable  to  concur  in  even  the  first  of  these 
two  positions.  A  careful  consideration  of  the  testi- 
mony in  this  case,  repeatedly  read,  convinces  us  that 
the  existence  of  the  rules  concerning  lights  and  con- 
cerning running  against  the  traflBc  was  proved,  that 
their  being  brought  home  to  the  knowledge  of  the  de- 
ceased was  proved,  that  the  defendant's  insistance  on 
their  being  observed  was  proved,  and  that  it  was  prov- 
ed that  they  were  not  habitually  disregarded,  and  that 
disregard  and  non-observance  of  them  were  never  ap- 
proved by  the  defendant. 

That  these  rules  were  sometimes  infringed  was  in- 
deed proven.  But  this  is  nothing  to  the  point.  They 
were  broken  by  the  witness  Hunt,  for  example,  who 
had  sometimes,  as  he  said,  *Haken  his  life  in  his  own 
hands**  in  ** running  with  the  traflSc,**  and  perhaps  so 
disregarded  by  him  when  his  lights  went  out  through 
jolts.  But  he  said  of  the  last  occurrence,  **I  would 
have  to  relight  them  or  run  the  risk  of  getting  killed.  *  * 

These  infringements  of  the  rules  are,  however,  not 
proved  to  have  been  habitual  or  approved.  The  re- 
verse, we  think,  appears.  The  only  testimony  that 
tends  to  our  mind  to  sustain  any  such  proposition  was 
that  of  the  plaintiff  himself,  a  party  not  only  nominally 
but  also  beneficially  interested  and  whose  testimony 
leaves  much  to  be  desired  in  apparent  ingenuousness. 
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.  » 

His  testimony  seems  to  attempt  to  establish  that  the 
observance  of  the  rules  was  impracticable,  but  it  fails 
to  show  any  reason  for  the  statement  except  that  they 
added  difficulty  or  labor  to  the  work  of  the  men.  That 
is  not  sufficient  in  matters  vitally  affecting  safety  of 
life  and  limb.  That  men  will  persist  in  carrying  iron 
hammers  instead  of  wooden  ones  into  powder  mills, 
does  not,  for  example,  prove  the  unreasonableness 
or  impracticability  of  a  rule  to  the  contrary. 

Viewing,  then,  this  case  so  far  as  it  turns  on  the 
contributory  negligence  and  want  of  ordinary  care 
on  the  part  of  the  plaintiff's  intestate,  as  we  do,  it 
seems  to  us  unnecessary  further  to  extend  this  opinion 
by  a  discussion  of  whether  the  evidence  tends  to  es- 
tablish any  actionable  negligence  of  the  defendant 
through  the  acts  or  defaults  of  its  servants,  the  en- 
gineer and  the  tower  signal  man;  whether  all  the 
counts  withdrawn  from  the  jury  should  have  been 
withdrawn;  whether  the  instructions  were  in  all  re- 
spects accurate  and  whether  there  were  not  erroneous 
rulings  on  the  admission  of  evidence  or  in  the  submis- 
sion of  the  eleven  special  interrogatories.  We  have 
considered  them  all  carefully,  but  the  conclusion  we 
have  arrived  at  on  the  whole  case  renders  it  unneces- 
sary that  we  should  announce  our  opinion  on  them  in 
detail. 

We  think  the  case  was  fairly  tried  and  submitted 
to  the  jury  on  the  only  questions  which  could  properly 
be  said  to  present  any  issue  for  them;  that  no  com- 
petent evidence  was  excluded  which  could  have  thrown 
light  on  the  question  of  contributory  negligence;  that 
the  contributory  negligence  of  the  deceased  was  proven 
beyond  question;  that  the  finding  of  the  jury  there- 
on was  that  which  might  without  error  have  been  held 
even  as  a  matter  of  l^w  by  the  Court,  and  that  justice 
having  been  done,  the  judgment  of  tiie  Circuit  Court 
should  be  affirmed. 

Ajfirmed. 
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John  B.  Hayes^  Appellee,  y.  Wabash  Bailroad  Com- 
pany, Appellant. 

Gen.  No.  16,968. 

1.  Pleading — where  declaration  purports  to  state  cause  of  action 
under  the  federal  statute.  In  a  personal  injury  action,  the  fact 
that  plaintiff's  declaration  purports  to  state  in  all  its  counts  a 
cause  of .  action  under  the  Federal  Employers*  Liability  Act 
and  in  one,  also  a  cause  of  action  under  the  Federal  Safety  Ap- 
pliance Act,  does  not  eliminate  the  possibility  of  its  stating  a  cause 
of  action  under  the  common  law  of  Illinois. 

2.  Jurisdiction — where  declaration  states  cause  of  action  under 
federal  statutes.  In  a  personal  injury  action  the  fact  that  plain* 
tiff's  declaration  states  a  cause  of  action  under  the  Federal  stat- 
utes  does  not  deprive  the  State  courts  of  Jurisdiction. 

3.  Statutes — cumulative  remedies.  Remedies  given  by  statute 
for  personal  injuries  may  be  cumulative  and  not  in  abrogation  of 
a  right  of  action  at  common  law. 

4.  Pleading — when  allegations  may  he  regarded  as  surplusage. 
In  a  personal  injury  action  where  the  allegations  in  the  declara- 
tion, that  the  defendant  was  engaged  and  the  plaintiff  employed 
in  interstate  commerce  are  not  descriptive  of  any  fact  or  condi- 
tion essential  to  recovery  under  the  common  law,  they  may  be  re- 
garded as  surplusage. 

5.  Pleading — when  declaration  is  sufficient  statement  of  cause 
of  action.  In  a  personal  injury  action  where  plaintiff,  a  switch- 
man, on  defendant's  railway  was  injured  by  being  knocked  from  a 
car  when  the  train  became  uncoupled  while  being  backed  Into  an 
elevator,  the  declaration  is  held  to  state  a  good  cause  of  action, 
the  allegations  that  defendant  was  engaged  in  interstate  commerce 
being  regarded  as  surplusage. 

6.  Pleading — causal  connection  "between  defendant's  negligence 
and  plaintiff's  injury.  In  a  personal  injury  action  where  the  dec- 
laration alleges  that  defendant's  track  was  negligently  left  dilapi- 
dated, that  because  of  that  cars  uncoupled,  that  because  of  the 
uncoupling  they  rolled  with  great  speed  and  without  control  into 
an  elevator,  that  solely  from  this  the  plaintiff  was  in  reason  obliged 
to  look  for  means  of  escape  from  a  position  in  which  he  was  placed 
in  the  course  of  his  duty  and  in  so  doing  was  injured,  there  is  a 
sufficient  statement  of  a  direct  causal  connection  between  defend- 
ant's negligence  and  plaintiff's  injury. 

7.  Negligence — when  question  for  jury.  In  a  personal  injury 
action,  the  question  whether  plaintiff,  a  switchman  on  defendant's 
railway,  was  in  the  discharge  of  his  duty  and  in  the  exercise  of 


512  Appellate  Coubts  of  Illinois. 

Hayes  v.  Wabash  R.  Co.,  180  111.  App.  511. 

due  care,  in  attempting  to  protect  himself  from  injiuy,  at  the  time 
cars  became  uncoupled  is  for  the  Jury. 

8.  JuBT — question  of  fact.  In  a  personal  injury  action  the 
question  whether  the  uncoupling  of  cars  resulted  from  the  cond^ 
tion  of  the  track  is  for  the  Jury. 

9.  Inspection — duty  of  railroad  as  to  tracks.  In  a  personal 
injury  action,  where  plaintiffs  injury  is  alleged  to  have  resulted 
from  a  defective  condition  of  the  track  causing  cars  to  be  un- 
coupled, it  is  held  that  the  defendant  railroad  owed  a  duty  of  in- 
spection and  investigation  of  the  condition  while  plaintiff  is  held 
only  to  observation. 

10.  AssiTMED  BISK — defective  tracks.  In  a  personal  injury  ac- 
tion, where  the  defective  condition  of  defendant's  tracks  is  alleged 
to  have  uncoupled  cars  and  caused  injury  to  plaintiff,  a  switchman, 
the  decision  of  the  Jury  that  plaintiff  did  not  assume  the  risk  Is  af- 
firmed where  the  evidence  shows  plaintiff  did  not  understand  and 
appreciate  the  danger. 

11.  EMdence — as  to  custom  of  switchmen  to  ride  "between  oars. 
In  a  personal  injury  action,  where  plaintiff,  a  switchman  in  the 
employ  of  defendant,  was  injured  by  being  knocked  from  a  car, 
evidence  that  switchmen  were  accustomed  to  ride  between  the 
cars  is  admissible. 

12.  Evidence — as  to  removal  of  ties  after  the  accident.  In  a 
personal  injury  action,  where  plaintiff's  injury  is  alleged  to  have 
been  caused  by  the  defective  condition  of  defendant's  tracks,  there 
being  evidence  on  direct  examination  that  the  ties  were  not  bad 
enough  to  take  out  at  the  time  of  the  accident,  it  is  proper  to  show 
on  cross-examination  that  they  were  rotten  a  week  afterward  and 
were  then  taken  out 

13.  Damages — for  loss  of  arm,  when  not  excessive.  In  a  per- 
sonal injury  action,  where  a  switchman  lost  his  arm,  a  judgment 
for  $14,000  is  held  not  excessive. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  BCab- 
ous  Kavanagh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1910.    Affirmed.    Opinion  filed  May  26,  1913. 

Statement  by  the  Court,  This  is  an  appeal  from 
a  judgment  of  the  Superior  Court  of  Cook  county  for 
$14,000  rendered  May  28,  1910,  against  the  appellant, 
the  Wabash  Eailroad  Company,  in  a  suit  brought 
against  it  by  the  appellee,  John  R.  Hayes.  For  con- 
venience we  shall  in  this  statement  and  in  the  opinion 
following  uniformly  designate  Hayes  as  plaintiff  and 
the  Railroad  Company  as  defendant. 

The  judgment  was  rendered  on  the  verdict  of  a  jury, 
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whicli  verdict,  however,  was  for  $18,000.  When  a  mo- 
tion for  a  new  trial  came  on  to  be  heard  by  the  Court 
below  the  plaintiff  remitted  $4,000  and  thereupon  the 
record  shows  that  after  argument,  etc.,  and  **in  con- 
sideration of  said  remittitur,**  the  motion  for  a  new 
trial  was  denied.  A  motion  in  arrest  of  judgment  was 
also  overruled  and  the  judgment  in  question  entered. 

A  synopsis  of  the  pleadings  will  show  the  nature 
of  the  case  resulting  in  this  judgment. 

The  first  count  of  the  declaration  alleges  the  de- 
fendant to  be  the  owner  and  operator  of  a  railroad 
from  Chicago  into  different  States  and  a  common  car- 
rier thereby  of  commerce  between  several  States ;  that 
it  had  a  track  extending  into  and  ending  in  a  butting 
post  inside  a  grain  elevator  in  Chicago ;  that  the  plain- 
tiff was  employed  as  switchman  in  the  defendant's 
handling  of  commerce,  *  *  to  assist  as  its  servant  in  the 
work  of  putting  said  cars  into  and  taking  them  out  of 
said  elevator,  and  that  it  was  the  duty  of  the  defend- 
ant to  exercise  due  care  to  maintain  said  track  in  a 
reasonably  safe  condition  for  the  purposes  for  which 
it  was  used.*' 

The  count  then  proceeds  to  allege  that  the  defend- 
ant violated  said  duty  by  permitting  ties  of  said  track 
to  be  broken,  rotten  and  decayed  and  the  track  to  be 
uneven  and  dilapidated,  in  consequence  of  which  cars 
run  upon  and  over  said  track  were  likely  to  become 
uncoupled,  endangering  the  plaintiff  and  other  serv- 
ants of  the  defendant;  that  on  July  9,  1908,  the  de- 
fendant, while  engaged  in  Inter  State  Commerce  and 
in  said  commerce  had  six  cars  coupled  together  and  to 
one  of  its  switch  engines,  and  by  means  of  said  engine 
was  shoving  said  cars  along  the  track  and  into  the 
elevator,  that  the  plaintiff  while  employed  in  such 
commerce  and  exercising  ordinary  care,  was  riding 
between  two  of  the  forward  cars  of  this  string  of  cars ; 
that  as  the  result  of  the  condition  of  said  track  two 
other  cars  of  the  string  between  the  plaintiff  and  the 
engine  became  uncoupled  from  each  other  and  thereby 
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all  cars  forward  of  the  uncQiipliiig  point,  induding 
those  between  which  the  plaintiff  was  riding,  were 
detached  from  the  power  of  the  engine  and  conld  not 
be  controlled  or  stopped  by  said  engine,  and  ran  into 
the  elevator  and  against  the  butting  post  at  great 
speed  and  were  wrecked. 

The  further  allegation  is:  That  when  the  plaintiff 
learned  the  cars  had  become  uncoupled  they  were 
closely  approaching  said  butting  post,  **and  he  •  *  * 
believed  and  was  justified  in  believing  that  said  cars 
would  run  against  said  butting  post  with  great  force, 
•  •  •  and  that  if  he  remained  between  said  cars  until 
they  struck  said  butting  post  he  was  •  •  •  likely  to 
be  severely  injured  or  killed,  and  in  order  to  avoid 
such  injuries  or  death,  he  thereby  then  and  there  at- 
tempted to  get  from  between  said  cars  and  while  he 
was  doing  so  and  while,  as  he  alleges,  he  was  in  all 
respects  exercising  ordinary  care  for  his  own  safety, 
he  was  •  •  •  knocked  down  and  from  between  said 
cars  by  an  obstruction  alongside  of  said  track,*'  and 
that  one  of  the  cars  ran  over  the  plaintiff's  arm  in- 
juring it  so  as  to  require  amputation. 

The  second  count  adds  to  the  allegations  of  the  first 
count  the  averment  that  the  defendant  unlawfully  and 
negligently  was  using  cars  coupled  by  drawer  bars  not 
complying  with  the  standard  required  by  the  Federal 
Safety  Appliance  Act  and  the  action  of  the  Inter  State 
Commerce  Commission  thereunder,  and  that  this  un- 
lawful action,  together  with  the  unsafe  and  improper 
condition  of  the  track,  caused  the  cars  to  become  un- 
coupled, with  the  results  as  detailed  in  the  first  count. 

The  third  count  makes  no  reference  to  the  use  of 
improper  drawer  bars,  but  adds  to  the  allegations  of 
the  first  count  one  that  **the  defendant's  engineer,  by 
means  of  the  engine,  pushed  and  ran  said  cars  upon 
and  along  said  track  at  an  unusually  high  and  danger- 
ous rate  of  speed,''  and  that  the  uncoupling  of  the 
cars  and  the  subsequent  injuries  to  the  plaintiff  were 
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the  direct  result  thereof  and  of  the  unsafe  and  im- 
proper condition  of  the  track. 

The  fourth  count  alleges  the  same  matters  as  the 
first  count,  and  in  addition  that  the  brake  appliances 
with  which  one  of  the  cars  was  equipped  for  the  pur- 
pose of  setting  the  brake  and  stopping  the  car  was  in 
such  a  defective  and  inoperative  condition  that  the 
brake  could  not  be  set;  that  the  defendant  knew  or 
should  have  known  of  this,  but  that  the  plaintiff  did 
not  learn  of  it  in  time  to  avoid  the  injuries  complained 
of;  that  while  he  was  riding  on  top  of  one  of  the  for- 
ward cars  of  the  string  of  cars  as  they  were  being 
run  towards  the  elevator,  he  attempted  to  set  the  brake 
on  the  car  with  the  defective  brake  appliances  in  order 
to  check  and  stop  said  car,  but  was  unable  to  do  so  on  * 
account  of  said  defective  condition  of  the  brakes,  and 
as  the  car  on  which  he  was  riding  was  closely  ap- 
proaching the  door  of  the  elevator,  he  climbed  down 
between  two  of  the  forward  cars  of  said  string  of  cars 
in  order  to  avoid  being  struck  by  the  door ;  that  while 
so  riding  between  said  cars  and  after  the  cars  had 
entered  the  elevator  and  were  closely  approaching  the 
butting  post,  *  *  he  learned  that  the  forward  cars  of  said 
train  had  accidentally  become  uncoupled  from  said 
engine,  and  then  knew  that  as  the  brake  was  not  set 
upon  said  car  upon  which  he  had  attempted  to  set  it, ' ' 
they  were  likely  to  run  against  the  butting  post  at  a 
high  rate  of  speed,  and  he  be  injured  or  killed,  where- 
fore he  attempted  to  get  from  between  said  cars  and 
was  struck  by  an  obstruction  alongside  of  said  track 
and  knocked  down  onto  the  track  and  nm  over,  with 
the  result  of  a  loss  of  his  arm. 

The   defendant   pleaded   the   general  issue  of  not 
guilty  to  this  declaration. 

Shope,  Zakb,  Busby  &  Weber,  for  appellant;  J.  L. 
MiNNis,  of  counsel. 

James  C.  McShakb,  for  appellee. 
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Mb.  Justice  Beown  delivered  the  opinion  of  the 
court. 

This  case  has  been  argued  in  the  briefs  and  printed 
arguments  of  the  respective  parties  very  thoroughly 
and  elaborately,  with  much  analysis  of  the  evidence 
and  with  a  great  wealth  of  cited  authorities  upon  vari- 
ous points  which  it  is  contended  are  properly  involved 
in  its  decision. 

We  have  given  it  on  our  part  a  prolonged  and  very 
careful  consideration.  But  the  conclusions  which  we 
have  reached  do  not  require  for  their  expression  or 
discussion  an  opinion  proportionate  in  extent. 

In  view  of  the  contention  of  the  plaintiff  that  the 
court  below  made  an  error  by  which,  however,  the  de- 
fendant should  not  profit,  in  instructing  the  jury,  at 
the  defendant's  request,  that  the  evidence  was  ** in- 
sufficient to  show  that  the  train  of  cars  or  any  of  them 
upon  which  the  plaintiff  was  working  at  the  time  of 
his  injury  was  engaged  in  inter  state  traffic,'*  thus 
withdrawing  from  the  jury  the  alleged  effect  of  the 
Federal  Safety  Appliance  Act  and  the  Federal  Em- 
ployers' Liability  Act,  and  leaving  them  to  consider 
in  full  effect  under  the  law  of  Illinois  the  defenses  of 
contributory  negligence  and  assumed  risk, — ^we  have 
examined  at  length  the  arguments  and  authorities  of 
the  respective  counsel  on  this  matter.  But  a  discus- 
sion of  it  herein,  or  even  an  expression  of  our  con- 
clusions thereon,  does  not  seem  to  us  necessary  or  even 
desirable;  for  we  have  determined  that  the  pleadings 
and  the  evidence  made  a  proper  case  for  the  jury  to 
pass  on,  and  justified  their  verdict,  even  under  the 
theory  which  was  taken  by  the  trial  Judge  and  em- 
bodied in  his  instructions.  Under  those  instructions 
it  inhered  in  the  verdict  of  the  jury  that  they  found 
the  plaintiff  not  guilty  of  contributory  negligence  but 
in  the  exercise  of  ordinary  care,  and  that  they  found 
that  he  had  not  assumed  the  risk  of  the  injury.  These 
conclusions  we  think  they  were  justified  in  reaching. 
Therefore  we  express  no  opinion  on  whether  the  cars 
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on  which  plaintiff  was  working  were  engaged  in  inter 
state  cominerce. 

The  defendant  maintains,  however,  that  inasmuch 
as  the  plaintiff's  declaration  purports  to  state  in  all 
its  counts  a  cause  of  action  under  the  Federal  Em- 
ployers '  Liability  Act,  and  in  one  also  a  cause  of  action 
under  the  Federal  Safety  Appliance  Act,  this  elimi- 
nates the  possibility  in  a  legal  and  technical  sense  of 
its  stating  a  cause  of  action  under  the  common  law  of 
Illinois. 

The  contention  was  originally  made  by  the  defend- 
ant that  by  the  statement  of  this  cause  of  action  under 
the  Federal  statutes,  the  jurisdiction  of  the  state 
courts  of  Illinois  was  ousted;  and  that  the  matter  be- 
came one  of  Federal  cognizance  solely.  This  conten- 
tion, in  view  of  the  decision  of  the  Supreme  Court*  of 
the  United  States  in  Mondou  v.  New  York,  N.  H.  and 
H.  R.  Co.,  223  U.  S.  1,  the  defendant  has  abandoned, 
but  still  insists  that  although  the  Superior  Court  of 
Cook  county  had  jurisdiction  of  the  case  at  bar,  it 
was  bound,  on  holding  as  it  did  that  the  participation 
of  the  cars  in  question  in  Inter  State  Commerce  was 
not  proven,  to  have  instructed  the  jury  that  no  cause 
of  action  as  stated  in  the  declaration  had  been  proven 
and  that  they  should  therefore  return  a  verdict  for  the 
defendant.  To  sustain  this  point  counsel  have  cited 
various  opinions  of  District  Judges  of  the  United 
States  holding  Circuit  courts,  in  cases  in  which  they 
have  decided  either  that  the  Federal  statutes  involved 
have  superseded  state  statutes  regulating  the  liability 
for  personal  injuries  of  railroads  engaged  in  Inter 
State  Commerce,  inconsistent  therewith,  or  have  held 
that  in  the  Federal  courts  and  as  affecting  the  ques- 
tion whether  a  suit  may  be  brought  in  a  district  in 
which  the  plaintiff  resides  and  the  defendant  does  not, 
a  suit  in  which  the  declaration  states  a  case  under 
these  statutes  cannot  be  held  to  rest  ^^only^'  on  diverse 
citizenship.  See  for  example,  Whittaker  v.  Illinois 
Cent.  R.  Co.,  176  Fed.  Eep.  130. 
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We  cannot  agree  with  the  defendant's  counsel  as  to 
the  controlling  force  in  this  case  of  these  decisions. 
So  far  as  expressions  in  the  opinions  cited  and  quoted 
may  seem  to  give  color  to  the  contention  that  the  mere 
statement  in  a  declaration  that  the  plaintiff  was  in- 
jured while  engaged  in  Inter  State  Commerce  must 
serve  to  render  nugatory  in  a  state  court  the  allega- 
tions which,  without  this  one,  show  a  complete  cause 
of  action  under  the  common  law  of  the  state,  they  are 
and  must  from  the  nature  of  things  be  merely  obiter 
dicta  as  applied  to  the  case  at  bar.  Eightly  inter- 
preted, however,  we  think  there  is  nothing  in  the  opin- 
ions signifying  an  intention  so  to  hold.  At  all  events, 
we  think  such  a  holding  contrary  to  sound  logic  and 
inconsistent  with  the  well  considered  reasoning  of 
many  opinions  in  various  jurisdictions  that  remedies 
given  by  statute  for  personal  injuries  may  be  cumula- 
tive and  not  in  abrogation  of  a  right  of  action  at  com- 
mon law.  Kleps  v.  Bristol  Mfg.  Co.,  189  N.  Y.  516, 
as  reported  in  12  L.  R.  A.  (N.  S.),  p.  1038,  and  the 
cases  cited  in  the  note  thereon ;  Payne  v.  New  York,  S. 
&  W.  R.  Co.,  201  N.  Y.  436. 

We  hold  that  the  allegations  in  the  first,  second  and 
fourth  counts  of  the  declaration,  that  the  defendant 
was  engaged  and  the  plaintiff  employed  in  Inter  State 
Commerce  were  not  descriptive  of  any  fact  or  condi- 
tion essential  to  recovery  under  the  common  law,  if 
the  other  allegations  of  those  counts  were  sustained, 
and  that  therefore  they  may  be  regarded  as  surplus- 
age.   Chicago  <&  G.  T.  R.  Co.  v.  Spurney,  197  HI.  471. 

Treating  as  surplusage  the  allegations  relating  to 
Inter  State  Commerce  in  the  first  count  of  the  declara- 
tion, to  which  count  we  purpose  to  confine  our  dis- 
cussion, we  find  this  cause  of  action  stated — that  the 
defendant  was  the  operator  of  a  railroad,  of  which  a 
part  was  a  track  extending  into  an  elevator  and  end- 
ing at  a  butting  post  therein;  that  the  plaintiff  was 
employed  as  a  switchman  in  putting  cars  into  said 
elevator ;  that  it  was  the  duty  of  the  defendant  to  exer- 
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else  due  care  in  maintaining  said  track  in  a  reasonably 
safe  condition  for  the  purpose  of  which  it  was  pro- 
vided ;  that  in  violation  of  said  duty  it  permitted  the 
said  track  to  remain  unsafe  and  in  an  improper  con- 
dition of  repair  for  such  use,  in  that  certain  ties  in 
said  track  were  broken,  rotten  and  decayed  and  said 
track  was  uneven  and  in  a  dilapidated  condition,  in 
consequence  of  which,  to  the  knowledge  or  legally  im- 
puted knowledge  of  the  defendant,  but  through  no 
lack  of  ordinary  care  of  the  plaintiff,  unknown  to  him, 
the  cars  running  on  said  track  were  likely  to  become 
uncoupled  and  the  plaintiff  exposed  to  great  danger; 
that  the  plaintiff,  while  in  the  discharge  of  his  duty 
and  in  the  exercise  of  ordinary  care,  and  while  assist- 
ing in  the  work  of  shoving  by  a  switch  engine  six  cars 
coupled  together  and  to  the  switch  engine  along  said 
track  and  into  the  elevator,  was  riding  between  two 
of  the  cars  of  said  string  of  cars  as  they  were  being 
pushed  along  into  said  elevator ;  that  as  a  direct  result 
of  the  unsafe  and  improper  condition  of  said  track, 
two  other  cars  of  said  string  of  cars,  which  other  cars 
were  between  the  plaintiff  and  said  engine,  became 
uncoupled  from  each  other,  and  in  consequence  the 
cars  between  which  the  plaintiff  was  riding  were  de- 
tached from  the  engine  and  from  the  cars  which  re- 
mained coupled  to  the  engine,  and  could  not  be  con- 
trolled or  stopped  by  said  engine,  as  they  would  have 
been  if  this  uncoupling  had  not  occurred;  that  as  a 
direct  result  of  this,  the  said  two  cars  between  which 
the  plaintiff  was  riding  unavoidably  ran  along  said 
track  into  said  elevator  at  a  high  rate  of  speed,  and 
were  wrecked  by  striking  said  butting  post ;  that  when 
the  plaintiff  learned  that  the  said  cars  had  become 
uncoupled  they  were  closely  approaching  said  butting 
post,  and  he  believed  and  was  justified  in  believing 
that  if  he  remained  between  said  cars  until  they  struck 
the  post  he  would  be  severely  injured  or  killed,  and 
therefore,  in  the  exercise  of  ordinary  care  for  his  own 
safety,  he  attempted  to  get  from  between  said  cars 
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and  in  so  doing  was  knocked  down  and  from  between 
said  cars  by  an  obstruction  alongside  of  said  track, 
was  mn  over  by  the  cars  and  lost  thereby  his  arm. 

We  think  this  is  a  sufficient  statement  of  a  cause  of 
action  arising  from  the  neglect  of  the  defendant  to 
take  care  that  its  track  should  be  in  reasonably  safe 
condition,  and  that  the  connection  between  that  negli- 
gence and  the  injury  of  the  plaintiff  is  clearly  alleged 
and  shows  the  one  to  have  been  the  proximate  cause 
of  the  other.  It  is  true  that  it  is  stated  that  there 
were  intermediate  or  concurrent  matters  involved  in 
the  accident.  There  are  generally  such  things  between 
the  ''causa  causans''  and  the  ultimate  result.  But  in 
this  count  it  is  stated  with  sufficient  clearness  for  any 
one  to  understand,  that  the  track  was  negligently  left 
dilapidated;  that  because  of  that  the  cars  uncoupled; 
that  because  of  the  uncoupling  they  rolled  with  great 
speed  and  without  control  into  the  elevator ;  that  solely 
from  this  the  plaintiff  was  in  reason  obliged  to  look 
for  means  of  escape  from  a  position  in  which  he  was 
placed  in  the  course  of  his  duty  and  in  so  doing  was 
injured.  The  causal  connection  between  the  first  and 
last  of  these  propositions,  namely,  that  the  track  was 
negligently  left  dilapidated  and  that  plaintiff  was  in- 
jured, seems  to  us  direct,  notwithstanding  the  inter- 
mediate steps. 

Defendant  maintains,  however,  that  whether  or  not 
stated,  no  sufficient  causal  connection  was  proved,  to 
warrant  the  jury  in  finding  the  negligence  of  the  de- 
fendant in  regard  to  its  track  the  proximate  cause  of 
the  plaintiff's  injury.  It  contends  that  the  plaintiff 
is  not  shown  to  have  been  necessarily  or  properly  be- 
tween the  cars  and  therefore  in  a  position  which  re- 
quired his  attempt  to  escape  the  impending  crash  by 
jumping  or  looking  for  a  place  to  jump  near  the  pillar 
or  *  *  obstruction, ' '  as  the  declaration  terms  it,  by  which 
he  was  struck  and  thrown  to  the  tracks  inside  of  the 
elevator.  Therefore,  it  is  said,  not  even  tbe  uncoup- 
ling of  the  cars  and  the  consequent  speed  with  which 
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they  were  rushing  uncontrolled  to  the  butting  post, 
can  be  considered  proximate  causes  of  the  injury. 
That  proximate  cause  rather  was  the  plaintiff's  own 
acts  in  taking  or  remaining  in  the  position  between 
the  cars,  or,  at  the  worst  that  can  be  said  of  the  de- 
fendant, in  its  having  the  pillars  in  its  elevator  too 
near  the  track,  no  complaint  of  which  is  made. 

With  this  contention  there  can,  for  practical  pur- 
poses, be  connected  another  position  taken  by  the  de- 
fendant, that  the  plaintiff,  by  riding  between  the  cars 
into  the  elevator,  and  by  projecting  his  body  suffi- 
ciently from  the  train  to  be  hit  by  the  pillar,  or  by 
attempting  to  jump  with  the  same  result,  was  guilty 
of  negligence  proximately  contributing  to  the  injury, 
which  of  course,  if  the  common  law  governs,  prevents 
his  recovery. 

It  would  not  be  useful  for  us  to  discuss  in  detail, 
as  counsel  have  done,  the  evidence  which  bears  on 
these  contentions  of  the  defendant.  We  have  care- 
fully and  patiently  considered  it  all  in  the  light  of  the 
elaborate  opposing  arguments  on  it.  It  seems  to  us 
on  the  whole  that  fair  questions  for  the  jury  were 
whether  the  plaintiff  was  not  where  he  was  when  the 
couplings  parted,  in  the  discharge  of  his  duty  as  usu- 
ally and  properly  performed,  and  in  the  exercise  of 
due  care;  whether,  considering  all  things,  he  was  not 
placed  by  that  parting,  by  his  inability  to  set  the  brake 
(even  if  that  arose  from  no  defect  in  the  brake  itself) 
and  by  the  increasing  speed  of  the  cars  which  had 
been  freed  from  the  drag  which  the  forward  car  and 
the  engine,  with  the  power  shut  off,  usually  made  at 
that  point, — ^in  a  position  of  imminent  danger  which 
allowed  hirn  no  time  and  imposed  on  him  no  obligation 
to  balance  chances  and  attempt  one  method  of  escape 
instead  of  another,  even  if  subsequent  events  showed 
that  it  would  have  been  less  dangerous;  in  short, 
whether  his  conduct  was  not,  up  to  the  time  of  the 
injury  free  from  any  taint  of  blameworthy  negligence. 

It  inhered  in  the  verdict  of  the  jury,  we  think,  under 
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the  instructions  of  the  court,  that  they  found  it  was, 
and  we  are  not  inclined  even  to  disagree  with  their 
conclusion,  much  less  to  overrule  it. 

Defendant,  however,  still  further  maintains  that  the 
evidence  does  not  show  that  the  uncoupling  resulted 
from  the  condition  of  the  track.  It  might,  it  is  argued, 
have  resulted  from  other  causes.  We  think  this  also 
was  an  issue  for  the  jury  to  decide,  and  even  more 
strongly  than  in  relation  to  the  previous  questions  in- 
dicated, we  incline  to  the  opinion  that  their  decision 
of  it  was  correct.  The  evidence  is  convincing  that  the 
couplers  on  the  two  cars  that  parted  were  closed  and 
locked  when  they  were  examined  immediately  after 
the  accident,  and  that  they  were  without  defect  or  in 
any  condition  which  could  explain  their  parting  and 
remaining  so  closed,  unless  there  had  been  a  drop  of 
several  inches  by  one  of  the  cars  from  the  level  of  the 
other.  The  weight  of  the  evidence  also  seem  to  us  to 
show  not  only  that  the  couplers  were  closed  and  locked 
when  examined,  but  also  that  they  had  remained  so 
during  the  parting.  The  hypothesis  that  they  or  either 
of  them  could  have  been  opened  when  the  parting  oc- 
curred, but  closed  afterward  by  the  jar  of  collision 
with  the  post,  furnished  ground  undoubtedly  for  argu- 
ment to  the  jury,  but  there  was  evidence  inconsistent 
with  it,  and  this  evidence  seems  to  us  to  negative  it. 
So  the  jury  evidently  considered.  If  they  held  that 
the  evidence  was  suflScient  to  show  that  one  of  the 
cars  which  parted  sank  below  the  other,  so  that  the 
couplers  parted  perpendicularly  and  one  overrode 
the  other,  they  were  also  amply  justified  in  finding  that 
a  **low  joint"  in  the  rails  of  the  track  at  the  point  very 
near  which  at  least  the  uncoupling  occurred,  where  the 
track  had  been  pieced  or  spliced  with  a  short  rail 
about  four  feet  long,  which  **went  up  and  down'' 
under  the  weight  of  one  man  and  rested  on  a  tie  so 
rotten  that  the  piece  of  it  outside  the  rail  could  be 
kicked  off  with  the  foot,  was  the  direct  cause  of  the 
uncoupling. 
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As  to  its  being  negligence  in  the  defendant  to  allow 
such  a  condition  to  exist  in  a  track  over  which  men 
were  shoving  cars,  and  where  there  was  a  grade  which 
rendered  it  certain  that  the  cars  would  run  with  an 
increasingly  accelerated  speed  if  an  uncoupling  took 
place,  there  can  hardly  be  two  opinions.  It  is  by  no 
means  necessary  to  hold  that  the  tracks  in  this  switch 
yard  should  be  kept  in  the  condition  required  on  the 
main  line,  to  reach  the  conclusion  that  reasonaole  care 
had  not  been  taken  by  the  defendant  to  keep  its  tracks 
in  a  reasonably  safe  condition. 

It  is  contended  very  vigorously  that  the  plaintiff 
must  be  held  to  have  assumed  the  risk  of  this  condi- 
tion of  the  track.  We  do  not  think  so.  It  was  a  ques- 
tion for  the  jury,  and  it  was  decided  by  them  in  our 
opinion,  correctly.  The  defendant  owed  the  duty  of 
inspection  and  investigation  of  the  condition;  the 
plaintiff  was  held  only  to  observation.  He  might  well 
have  known  that  the  joint  was  **low*'  and  the  track 
rough,  so  that  cars  ** swayed*'  in  passing  over  it,  and 
yet  not  have  known  the  depth  to  which  the  weight  of 
a  loaded  car  would  depress  the  rail,  nor  appreciated 
the  danger  resulting  therefrom.  If  he  did  not  so  un- 
derstand and  appreciate  the  danger,  he  did  not  assume 
the  risk.  The  evidence  strongly  tends  to  this  con- 
clusion. 

The  final  contentions  of  the  defendant  are  that  in- 
competent evidence  was  admitted;  that  two  instruc- 
tions tendered  by  the  defendant,  which  should  have 
been  given,  were  refused,  and  that  a  new  trial  should 
have  been  granted  because  the  amount  of  the  damages 
assessed  by  the  jury  showed  passion  and  prejudice, 
and  even  after  the  remittitur  of  $4,000  is  excessive. 

We  do  not  hold  that  there  is  reversible  error  to  be 
found  in  any  of  these  matters. 

The  first  evidence  complained  of  is  that  the  switch- 
men were  accustomed  to  ride  between  the  cars  as  the 
cars  were  pushed  into  the  elevator.   This  was  properly 
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admitted  both  as  bearing  on  the  question  of  the  alleged 
contributory  negligence  of  the  plaintiff  and  because 
the  defendant's  counsel  had  indicated  that  he  was  in- 
tending to  prove  or  attempt  to  prove  that  orders  had 
been  given  that  such  a  position  should  not  be  taken  by 
the  men.  He  failed  to  adduce  any  evidence  of  such  an 
order,  but  he  afterward  tendered  and  obtained  an  in- 
struction based  on  the  assumption  that  the  jury  might 
believe  that  such  an  order  had  been  given. 

The  other  evidence  which  is  alleged  to  be  incompe- 
tent is  the  statement  made  on  cross-examination  by 
the  defendant's  track  foreman,  that  new  ties  were  put 
under  this  track  a  week  or  so  after  the  accident.  There 
was  no  error  in  this,  we  think.  On  direct  examination 
the  witness  had  testified  that  the  ties  were  not  bad 
enough  to  take  out  at  the  time  of  the  accident.  We 
think  cross-examination  was  proper  to  show  that  they 
were  rotten  a  week  afterward  and  that  he  did  then 
take  them  out. 

We  do  not  think  the  refusal  of  tendered  instructions 
14  and  15  was  error.  The  jury  were  correctly  and 
suflSciently  instructed  as  to  contributory  negligence, 
and  in  our  opinion  to  have  called  attention  to  the 
specific  acts  which  these  instructions  particularize  and 
segregate  would  have  been  misleading.  All  the  cir- 
cumstances and  actions  of  the  plaintiff,  taken  together 
with  the  imminence  and  anticipation  of  danger  or  the 
want  of  it,  had  properly  to  be  considered  in  judging 
of  his  exercise  or  want  of  ordinary  care. 

The  damages  are  large,  but  the  amount  of  earning 
power  of  an  arm  as  compared  with  that  of  the  money 
damages  assessed  for  its  loss  is  not  now,  if  it  ever 
was,  the  sole  test  which  can  be  applied  to  ascertain 
if  the  damages  are  excessive ;  and  we  do  not  feel  that 
we  should  interfere  with  the  judgment  of  the  jury  in 
this  case  under  the  practice  now  established  in  case 
of  such  injuries. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Affirmed. 
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Bill  Board  Publishing  Company,  PlaintilT  in  Error,  t. 
F.  C.  HeCarahan,  Defendant  in  Error. 

Gen.  No.  17,366. 

1.  Appeals  and  ERBmts — orders  revietoahJe,  It  would  seem  that 
a  writ  of  error  cannot  properly  be  sued  out  to  reverse  a  void 
order. 

2.  i>i8Mi88AL — when  erroneous.  Where  after  a  chancery  cause 
has  been  placed  on  the  trial  calendar  it  is  by  agreement  of  the 
parties  referred  by  the  court  to  a  master,  but  no  notation  of  such 
reference  is  made  on  the  calendar,  It  is  erroneous  to  dismiss  the 
cause  for  want  of  prosecution,  when  it  is  reached  in  the  regular 
call,  the  proceedings  before  the  master  being  still  pending. 

3.  Dismissal — effect  of  Practice  Act.  Section  21  of  the  Practice 
Act  of  1907  does  not  deprive  a  Judge  of  the  power  to  pass  a 
chancery  case  on  the  docket  without  action  where  he  finds  that  it 
has  been  referred  to  a  master. 

4.  JuBisDiCTioN — ouster.  A  chancery  court  after  reference  of  the 
cause  to  a  master  to  take  evidence  is  not  ousted  of  Jurisdiction, 
and  has  power  to  make  an  order  dismissing  the  cause  for  want  of 
prosecution. 

5.  Jurisdiction — void  order.  Where  a  court  has  Jurisdiction  of 
a  chancery  cause  an  inadvertent  order  of  dismissal  Is  not  void. 

"Ettot  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob  J. 
Pmrr,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Reversed  and  remanded.    Opinion  filed  May  26,  1913. 

Statement  by  the  Court.  F.  C.  McCarahan,  the 
plaintiflf  in  error,  about  May  1,  1907,  became  the  Chi- 
cago representative  of  the  Bill  Board  Publishing  Com- 
pany to  solicit  advertising  orders  for  a  publication 
issued  by  that  corporation.  November  16,  1907,  he 
left  this  employment.  During  the  course  of  it  there 
were  many  business  transactions  which  involved  the 
accounts  between  McCarahan  and  the  Bill  Board  Pub- 
lishing Company.  After  it  was  over  McCarahan  con- 
tended that  the  Bill  Board  Publishing  Company  owed 
him  $1,475.13,  but  the  Bill  Board  Publishing  Company 
denied  this  and  maintained  that  McCarahan  had  been 
overpaid  and  was  indebted  to  them  in  a  large  sum. 
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February  26, 1908,  McCarahan  sued  out  o^  the  Circuit 
Court  of  Cook  county  a  writ  of  attachment  against  the 
Bill  Board  Publishing  Company  on  the  grounds  of  its 
non-residence  and  of  its  alleged  indebtedness  to  him. 
Debtors  of  the  Bill  Board  Publishing  Company  were 
garnished  on  the  writ  of  attachment  but  the  garnish- 
ments were  released  under  a  statutory  bond  filed  by 
the  Bill  Board  Publishing  Company  on  March  10, 
1908,  and  the  said  Bill  Board  Publishing  Company 
appearing,  the  time  for  it  to  plead  to  said  attachment 
suit  was  by  order  of  Court  extended  until  May  8, 1908. 

May  5,  1908,  the  Bill  Board  Publishing  Company 
filed  a  bill  of  complaint  in  chancery  in  the  Circuit  Court 
for  an  accounting  of  all  transactions  and  dealings  be- 
tween it  and  McCarahan,  offering  to  pay  any  money 
to  McCarahan  that  might  be  found  to  be  due  from  it 
to  him  on  such  an  accounting  and  asking  for  a  money 
decree  for  anything  that  might  on  such  an  accounting 
be  found  due  it  from  McCarahan  and  for  an  injunction 
restraining  McCarahan  and  his  agents  and  attorneys 
from  prosecuting  against  it  the  suit  at  law  in  attach- 
ment which  he  had  begun,  or  any  other  suit  at  law 
founded  on  said  transactions. 

A  motion  for  a  temporary  restraining  order  was 
made  on  said  bill  and  referred  to  a  master.  On  his 
recommendation  Judge  Carpenter  of  the  Circuit  Court 
on  May  12,  1908,-  ordered  that  a  temporary  injunction 
issue  as  prayed,  on  the  complainants  giving  bond  in 
the  sum  of  three  thousand  dollars  to  pay  any  decree 
that  might  be  rendered  against  it  in  said  cause  and 
all  costs  and  damages  resulting  from  the  wrongful 
issuance  of  the  injunction  if  it  should  be  dissolved. 
The  bond  was  given  and  on  May  13,  1908,  an  injunc- 
tion writ  was  issued  and  on  May  14th  duly  served  on 
McCarahan,  from  prosecuting  against  the  Bill  Board 
Publishing  Company  said  suit  at  law  or  any  other  suit 
at  law  founded  on  the  transactions  set  out  in  the  bill 
of  complaint  until  the  further  order  of  the  Court. 

May  20th  a  solicitor  of  the  court  entered  his  appear- 
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ance  for  McCarahan  and  on  June  1, 1908,  filed  for  said 
McCarahan  an  answer  to  the  bill  of  complaint  of  said 
Bill  Board  Publishing  Company,  insisting  that  there 
were  no  accounts  between  the  parties  which  could  not 
be  properly  adjudicated  in  the  suit  at  law.  Meanwhile 
on  May  29, 1908,  a  motion  was  made  by  the  defendant 
to  dissolve  the  injunction,  June  29,  1908,  the  com- 
plainant by  leave  amended  his  bill  and  the  defendant 
filed  an  additional  answer  to  the  bill  as  amended  and 
the  complainant  filed  a  general  replication.  On  July 
3, 1908,  a  Chancellor  in  the  Circuit  Court,  after  a  hear- 
ing, denied  the  motion  to  dissolve  the  injunction  and 
an  appeal  was  taken  to  this  court.  This  interlocutory 
appeal  was  heard  by  the  Branch  Appellate  Court, 
which  on  July  9, 1909,  affirmed  the  order  of  the  Circuit 
Court  on  the  grounds  that  there  was  an  intricate  and 
involved  state  of  accounts  between  the  parties,  that 
there  was  a  fiduciary  relation  of  the  defendant  to  the 
complainant,  and  that  there  was  fraud  and  mistake 
alleged  by  the  bill-  The  opinion  rendered  by  the 
Branch  Appellate  Court  is  reported  in  151  HI.  App. 
227.  In  said  opinion  is  a  detailed  statement  of  the 
allegations  of  the  bill  and  answer. 

Some  time  before  September,  1909,  the  Circuit  Court 
entered  a  general  order  to  the  clerk  of  the  said  court 
to  prepare  three  individual  chancery  calendars  of  all 
the  chancery  cases  on  the  docket  of  the  court  up  to 
and  including  July  31,  1909,  and  to  apportion  the 
cases  between  the  three  Judges  of  the  Circuit  Court 
sitting  as  Chancellors.  Calendar  No.  3  was  assigned 
to  Judge  Petit.  Said  calendars  were  prepared  and 
printed  and  the  case  at  bar,  the  Bill  Board  Publishing 
Company  v.  McCarahan,  appeared  on  said  calendar  3 
as  calendar  number  No.  1,028.  On  October  29,  1909, 
the  case  was  reached  on  a  call  made  by  Judge  Petit  of 
this  calendar ;  but  it  was  then  placed  on  a  further  spe- 
cial calendar  composed  of  cases  which  had  been  taken 
oflF  the  general  calendar  of  Judge  Petit,  the  object,  as 
announced  by  authority  in  the  Chicago  Daily  Law  Bui- 
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letin,  being  to  constitute  a  smaller  calendar  of  live 
cases  and  afford  litigants  an  opportunity  for  an  early 
hearing  where  it  was  desired.  It  was  announced  that 
the  cases  on  this  calendar  would  be  called  in  their 
order,  the  call  beginning  on  November  16,  1909.  On 
this  calendar  the  case  at  bar  was  the  130th  in  order. 

On  November  16,  1909,  both  parties  appeared  in 
court  and  it  was  then  and  there  agreed  or  understood 
that  the  cause  should  be  referred  to  a  master.  On 
November  19,  1909,  both  parties,  by  their  solicitors, 
again  appeared  before  Judge  Petit,  when  the  follow- 
ing order  was  entered : 

**0n  motion  of  complainant  this  cause  is  hereby 
referred  to  Granville  W.  Browning,  Master  in  Chan- 
cery, to  take  evidence  and  report  his  findings  and  con- 
clusions of  law  to  this  Court.*' 

No  other  proceedings  were  had  in  said  cause  until 
January  26,  1910,  when  the  complainant  and  defend- 
ant, by  their  solicitors,  appeared  before  said  master, 
and  complainant  began  the  introduction  of  its  proof. 
Several  sessions  for  the  hearing  of  said  case  were  had 
before  the  Master  during  January,  February  and 
March,  1910. 

March  9,  1910,  there  appeared  in  the  Chicago  Daily 
Law  Bulletin  the  call  of  cases  to  be  made  before  Judge 
Petit  the  following  day,  March  10th.  This  call  was, 
like  those  made  on  the  preceding  days  since  November 
16,  1909,  of  cases  which  had  appeared  on  the  special 
calendar  made  up  as  heretofore  stated,  the  call  of 
which  was  to  begin  on  said  November  16th.  This  call 
for  March  10,  1910,  contained  the  case  at  bar,  Bill 
Board  Publishing  Company  v.  McCarahan,  which  on 
its  being  referred  to  the  Master,  through  inadvertence 
or  otherwise  had  not  been  physically  stricken  from  the 
printed  calendar  of  these  cases  which  had  been  pre- 
pared. As  it  was  so  far  down  on  that  calendar,  No. 
130,  it  had  not  been  reached  until  March  10.  None 
of  the  parties  or  their  counsel  knew  then,  nor  for 
months  thereafter,  that  the  case  was  likely  to  be  called 
on  that  day  or  that  it  was  called.    But  it  was  called 
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on  said  day  and  the  following  order  was  entered  in  it : 
**This  cause  coming  on  to  be  heard  having  been 
reached  in  its  regular  order  upon  the  trial  calendar 
and  neither  party  appearing  in  court  nor  being  repre- 
sented by  solicitor,  it  is  ordered  that  the  bill  be  and 
the  same  is  hereby  dismissed  at  complainant's  cost  for 
want  of  prosecution.'* 

Not  knowing  that  any  such  order  had  been  entered, 
the  parties  and  their  solicitors  continued  their  appear- 
ances from  time  to  time  before  the  Master  and  took 
evidence.  There  were  sessions  before  the  Master  on 
March  25th,  March  28th  and  March  30th,  1910.  April 
5th  both  parties  appeared  before  the  Master  and  the 
complainant  formally  closed  his  proof.  On  April  12, 
1910,  both  parties,  by  their  counsel,  appeared  before 
the  Master  and  the  defendant  made  a  motion  for  a 
report  recommending  the  dismissal  of  the  bill  on  the 
evidence  which  had  been  adduced  by  the  complainant. 
This  motion  was  argued  by  both  parties  before  the 
Master  on  May  12th  and  16th,  1910,  and  overruled  by 
him.  The  defendant  began  the  introduction  of  his 
testimony  before  the  Master  June  30,  1910,  and  sev- 
eral sessions  were  held  before  him  in  June  and  July 
at  which  both  parties  appeared.  On  July  15th  and 
27th,  1910,  the  complainant  introduced  evidence  in  re- 
buttal and  the  proof  was  closed  by  both  parties  after 
twenty-eight  sessions  before  the  Master  and  after  689 
pages  of  testimony  had  been  taken. 

During  the  week  or  ten  days  prior  to  September  30, 
1910,  counsel  for  complainant  and  defendant  agreed 
on  the  date  of  September  30,  1910,  for  the  hearing  of 
final  argument  in  said  cause  before  the  Master  and 
the  cause  was  set  down  for  hearing  before  him  for  said 
date.  The  Master  under  that  date  made  a  report  to 
the  court,  stating  that  the  matter  before  him  was  ready 
for  argument  and  final  decision.  September  21,  1910, 
the  attachment  case  of  McCarahan  v.  The  Bill  Board 
Publishing  Company  was  on  the  call  before  Judge 
Windes  of  the  Circuit  Court,  whether  on  the  so-called 
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*' first  call''  or  on  the  regular  trial  call  does  not  clearly 
appear.  On  that  date,  however,  the  attorney  of  record 
in  that  case  for  McCarahan,  who  was  also  his  solicitor 
in  the  chancery  case  at  bar,  appeared  before  Judge 
Windes  and  told  him  the  chancery  suit  in  question 
was  pending  and  that  the  prosecution  of  the  suit  at 
law  had  been  enjoined.  He  asked  Judge  Windes, 
therefore,  to  have  the  law  case  continued  generally 
and  according  to  his  statement  in  the  certificate  of 
evidence  filed  herein.  Judge  Windes  did  so  continue  it. 

After  September  21st  and  before  September  30th, 
1910,  the  attorney  for  McCarahan  learned  of  the  order 
of  dismissal  entered  by  Judge  Petit  on  March  10, 1910, 
and  gave  notice  to  the  attorneys  for  the  Bill  Board 
Publishing  Company  that  on  September  30,  1910,  he 
should  move  before  Judge  Windes  for  an  order  placing 
the  law  case  on  the  trial  call  of  the  court  for  trial  on 
a  day  to  be  fixed  by  the  court.  While  attending  in 
accordance  with  said  notice,  the  counsel  for  the  Bill 
Board  Publishing  Company  first  learned  of  the  order 
entered  on  March  10,  1910,  dismissing  the  Bill  in 
Equity  herein  involved. 

The  motion  before  Judge  Windes  was  continued 
until  October  1, 1910,  when  Judge  Windes  vacated  the 
order  of  continuance  and  set  down  the  attachment  suit 
of  McCarahan  v.  The  BUI  Board  Publishing  Company 
for  trial  on  December  30,  1910. 

On  October  1st,  The  Bill  Board  Publishing  Company 
by  its  solicitors  appeared  before  Judge  Petit  and  filed 
a  written  motion  to  set  aside  the  order  of  dismissal  of 
March  10, 1910,  and  apparently  contemporaneously  or 
shortly  afterward  a  petition  for  a  rule  on  F.  C.  Mc- 
Carahan to  show  cause  why  he  should  not  be  punished 
for  contempt  in  prosecuting  and  threatening  to  prose- 
cute the  suit  at  law  **in  defiance  of  the  injunction,'' 
etc  This  original  petition,  however,  is  not  in  the 
transcript  of  any  of  the  records  brought  to  this  court 
in  this  matter,  but  an  appearance  of  McCarahan  and 
his  solicitor  *'for  the  special  purpose  oi  denying  the 
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jurisdiction  of  the  court  to  entertain  such  petition  and 
for  the  further  purpose  of  filing  and  arguing  demur- 
rers to  said  petition, ' '  and  a  demurrer  to  said  petition 
filed  therewith,  were  filed  in  the  clerk's  office  of  the 
Circuit  Court  on  October  27,  IdlO,  and  afterward,  by 
order,  allowed  to  stand  to  an  amended  petition  which 
was  filed  December  21,  1910,  and  which  does  appear 
m  the  transcript  in  cause  No.  17,253,  in  this 
court.  This  cause.  No.  17,253,  was  consolidated  for 
hearing  with  cause  No.  17,366  in  this  court,  to  the 
opinion  in  which  this  statement  is  prefixed.  It  may 
be  noted  here  that  for  convenience  this  statement  will 
be  made  to  include  some  other  matters  not  properly 
before  this  court  in  cause  No.  17,366,  but  which  are 
the  subject  of  consideration  in  other  cases  between  the 
parties,  involving  the  same  matter  of  litigation.  The 
court  will  thereby  be  relieved  in  deciding  said  other 
cases  from  repeating  any  part  of  that  which  here  ap- 
pears.   Reference  will  be  made  to  this  statement. 

The  amended  petition  of  December  21,  1910,  set  up 
the  matters  heretofore  detailed  in  this  statement,  and 
then  averred  that  said  suit  at  law  was  about  to  be 
reached  for  trial,  but  that  as  a  consequence  of  the  fore- 
going facts  the  suit  in  equity  in  which  the  petition  was 
filed  was  still  pending  in  this  court  and  said  injunc- 
tion still  in  full  force,  and  that  McCarahan  was  in 
contempt  of  court  in  having  appeared  and  prosecuted 
and  continued  to  prosecute  the  law  case  before  Judge 
Windes. 

The  demurrer  heretofore  referred  to  asserted  that 
on  the  face  of  the  petition  it  appeared  that  the  suit 
on  which  it  puported  to  be  based  was  dismissed  at 
complainant's  costs  on  March  10,  1910,  and  had  never 
been  revived  or  reinstated,  and  that  the  injunction 
granted  under  said  bill  was  made  void  by  the  said 
dismissal,  in  consequence  of  which  the  defendant  Mc- 
Carahan should  not  be  called  on  further  to  answer  the 
petition. 

December  21, 1910,  after  a  hearing  and  argument  on 
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the  motion  to  set  aside  the  order  of  March  10,  1910, 
(in  which  hearing  the  facts  as  before  set  forth  were 
made  to  appear)  and  a  hearing  and  argument  on  the 
demurrers  to  the  petition  for  a  rrle  on  McCarahan  to 
show  cause,  etc.,  the  court  denied  the  motion  to  set 
aside  the  order  of  March  10,  1910,  dismissing  the  bill 
and  sustained  the  demurrer  to  the  petition  for  a  rule, 
and  dismissed  the  said  petition  at  the  petitioner's 
costs. 

Separate  orders  were  entered  in  these  matters  and 
from  each  of  them  an  appeal  was  perfected  to  this 
court.  The  appeal  from  the  order  denying  the  motion 
to  set  aside  the  order  of  dismissal  is  No.  17,313, 
in  this  court;  that  from  the  order  dismissing  the 
petition  for  a  rule  to  show  cause  is  No.  17,253. 

The  appeal  No.  17,253  was  docketed  in  this  court 
on  December  21,  1910,  and  the  appeal  No.  17,313  on 
Februray  2,  1911.  On  February  24,  1911,  the  BiU 
Board  Publishing  Company  sued  out  from  this  court 
a  writ  of  error  to  the  Circuit  Court,  seeking  to  reverse 
the  order  of  dismissal  of  March  10,  1910,  and  this  writ 
of  error  is  cause  No.  17,366  in  this  court  and  is  the 
one  in  which  the  opinion  immediately  following  this 
statement  is  to  be  filed. 

In  the  meantime  on  the  disposition  in  the  Circuit 
Court  on  December  21, 1910,  of  the  motion  to  vacate  the 
order  of  dismissal  of  March  10,  1910,  and  of  the  peti- 
tion for  a  rule  on  McCarahan  to  show  cause  why  he 
should  not  be  punished  for  contempt,  McCarahan  and 
his  counsel  appeared  before  Judge  Windes  and  on 
said  December  21,  1910,  obtained  a  judgment  in  the 
attachment  suit  at  law  in  favor  of  McCarahan  and 
against  the  Bill  Board  Publishing  Company  for 
$1,690.23  and  costs.  At  this  hearing  of  the  suit  before 
Judge  Windes  the  Bill  Board  Publishing  Company, 
through  its  attorneys  and  solicitors  declined  to  appear, 
stating  through  them  that  it  relied  on  its  rights  under 
the  suit  in  equity  in  the  Circuit  Court  enjoining  the 
prosecution  of  said  suit  at  law. 
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January  25, 1911,  McCarahan  caused  to  be  issued  an 
execution  on  this  judgment  and  delivered  the  same  to 
the  Sheriff  of  Cook  County,  who  levied  the  same  on 
certain  property  of  the  Bill  Board  Publishing  Com- 
pany situated  in  its  Chicago  offices.  February  6, 1911. 
the  Bill  Board  Publishing  Company  by  its  solicitors 
filed  in  the  Superior  Court  of  Cook  county  a  bill  in 
chancery  against  McCarahan  and  the  Sheriff  of  Cook 
County,  which  alleged  all  of  the  matters  hereinbefore 
set  forth,  and  claimed  that  great  and  irreparable  in- 
jury and  loss  would  result  to  it  from  the  further  en- 
forcement of  the  execution  against  it  in  the  hands  of  the 
Sheriff;  that  McCarahan  was  insolvent  and  that  if  it 
should  be  finally  successful  in  its  litigation  it  would  be 
unable  to  collect  any  decree  which  it  might  recover 
against  him. 

The  bUl  prayed  for  a  vacation  of  the  judgment  at 
law  against  the  Bill  Board  Publishing  Company  and 
an  injunction  against  the  further  enforcement  of  the 
execution,  against  the  retention  by  the  Sheriff  of  the 
property  levied  on,  and  against  suit  on  the  bond  given 
to  release  the  garnishments  in  the  attachment  suit  or 
on  the  injunction  bond  given  in  the  equity  suit  in  the 
Circuit  Court,  until  the  determination  of  the  appeals 
in  the  Appellate  Court;  Nos.  17,253  and  17,313. 

February  14, 1911,  a  temporary  restraining  order  in 
accordance  with  the  prayer  of  the  biU,  until  the  fur- 
ther order  of  the  court,  was  entered  by  the  Superior 
Court  without  notice 

February  17,  1911,  McCarahan  and  the  Sheriff  en- 
tered their  appearance  to  said  bill  in  the  Superior 
Court  and  filed  an  affidavit  of  McCarahan  with  refer- 
ence to  the  action  of  this  court  on  certain  motions 
made  in  the  said  appeals.  On  said  affidavit  and  on 
the  face  of  the  bill  he  moved  for  the  dissolution  of  the 
temporary  injunction  and  on  said  February  17th  the 
Superior  Court  dissolved  it,  and  granted  an  appeal 
from  the  order  of  dissolution  to  this  court.  But  on 
February  24th  the  Chancellor  in  the  said  Superior 
Court  vacated  said  allowance  of  an  appeal,  the  Ian- 
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guage  of  the  order  being  that  the  same  'Hs  hereby  re- 
voked and  set  aside,  for  the  reason  that  the  law  does 
not  permit  an  appeaJ  from  an  interlocutory  order  re- 
voking a  temporary  injunction  while  the  cause  is  still 
pending  and  undetermined. ' ' 

February  27,  1911,  the  solicitors  for  the  Bill  Board 
Publishing  Company  moved  in  the  Superior  Court,  Ist, 
that  the  court  should  vacate  the  order  of  February 
24th,  which  set  aside  the  order  allowing  the  said  com- 
pany an  appeal ;  2nd,  allow  to  it  *  *  an  appeal  to  the  Ap- 
pellate Court  from  said  interlocutory  order  of  Febru- 
ary 17th  dissolving  the  injunction  on  a  bond  of  $250 
then  oflFered;"  and,  3rd,  *' dismiss  the  bill  of  complaint 
herein  because  the  same  is  for  injunction  only." 

On  this  motion  the  court  entered  an  order  **That  the 
said  motion  be  and  the  same  is  hereby  denied  without 
prejudice  to  complainant's  right  to  dismiss  the  said 
bill  on  its  own  motion  if  it  so  desires  to  do.'* 

On  March  1,  1911,  the  Bill  Board  Publishing  Com- 
pany moved  to  dismiss  its  bill  on  its  own  motion,  and 
for  the  allowance  of  an  appeal  to  the  Appellate  Court 
''from  said  order  of  dismissal." 

March  2nd  the  court,  reciting  in  its  order  that  it 
had  theretofore  decided  that  the  biU  did  not  state  a 
case  entitling  complainant  to  an  injunction,  ordered 
the  bill  dismissed  **on  motion  of  complainant  and  at 
complainant's  costs,"  with  the  provision  that  ''said 
cause  is  retained  specially  only  for  the  purpose  of 
hearing  and  disposing  of  the  defendant's  suggestion 
of  damages. ' ' 

An  appeal  was  thereupon  perfected  to  this  court, 
where  it  was  docketed  as  cause  No.  17,392.  A 
suggestion  of  damages  had  been  filed  by  the  de- 
fendant McCarahan  on  February  27th,  and  on  April 
12th,  1911,  the  court  heard  ''the  suggestion  of  dam- 
ages for  the  wrongful  issuing  of  the  injunction"  and 
on  "proofs  heard  in  open  court  and  on  personal  knowl- 
edge of  the  Judge  of  the  Court  who  heard  the  cause," 
assessed  damages  at  $200  as  McCarahan 's  "reasona- 
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ble  and  necessary  damages  for  solicitor's  fees  in- 
carred  by  him  upon  the  dissolution  of  said  injunc- 
tion/'  From  this  order  the  BiU  Board  Publishing 
Company  prayed,  obtained  and  perfected  an  appeal 
to  this  court,  which  is  docketed  as  cause  No.  17,899. 

Simmons,  Mitchell  &  Irving,  for  plaintiff  in  error. 

J.  S.  McClurb,  for  defendant  in  error;  William 
Street,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  errors  assigned  in  this  cause.  No.  17,366,  are 
comprised  in  the  two  statements:  First,  that  the 
order  of  dismissal  on  March  10,  1910,  described  in  the 
preceding  statement  of  facts  was  erroneous;  and 
second,  that  it  was  void. 

To  the  first  of  these  propositions  we  give  our  as- 
sent; from  the  second  we  must  withhold  it. 

We  may  pass  over  with  a  mere  mention  the  question 
whether  a  writ  of  error  should  or  can  be  properly  sued 
out  to  reverse  a  void  order.  A  ''void"  order  seems 
necessarily  to  be  a  nullity  which  requires  no  reversal. 

We  prefer,  however,  since  the  decision  of  other 
causes  connected  with  the  one  at  bar  depends  on  it, 
herein  to  state  why  we  consider  the  order  erroneous 
and  why  we  do  not  consider  it  void.  The  contention 
that  it  is  either,  rests  on  the  fact  that  on  November  19, 
1909,  by  consent  of  the  parties,  the  order  of  reference 
to  a  Master  described  in  the  statement  was  made. 

Counsel  argue  that  an  order  of  dismissal  made  after 
that  order  of  reference,  without  a  previous  express 
vacation  of  the  latter,  was  inconsistent  therewith 
(which  may  be  conceded),  and  void  in  consequence  of 
such  inconsistency  (which  is  an  entirely  different 
proposition.) 

The  facts  that  the  cause  had  been  referred  by  the 
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court,  under  an  agreement  of  the  parties,  to  a  Master 
after  it  had  been  placed  on  the  trial  calendar  of  No- 
vember 16,  1910,  and  that  the  hearing  of  evidence  by 
him  from  time  to  time  had  gone  on  during  several  ses- 
sions before  the  order  of  March  10,  1910,  was  en- 
tered, and  that  neither  party  appeared  on  that  last 
named  date,  when  the  cause  appeared  in  the  Law  Bul- 
letin on  the  trial  calendar,  or  learned  that  any  such 
order  had  been  entered  until  long  after  many  other 
sessions  before  the  Master  had  been  held,  make  ap- 
parent to  us  that  the  order  of  March  10,  1910,  was  en- 
tered by  inadvertence.    It  is  impossible  for  us  to  sup- 
pose that  in  the  actual  absence  of  both  parties,  the 
Chancellor,  had  his  attention  been  directed  in  any 
manner  to  the  exact  situation  of  the  case,  would  have 
dismissed  the  bill  for  want  of  prosecution  when  he 
had  less  than  four  months  before  referred  it  to  a  Mas- 
ter to  take  evidence  and  state  conclusions,  and  the 
complainant  had  not  closed  its  proof,  nor  any  com* 
plaint  of  want  of  expedition  had  been  made  by  the 
defendant.    Had  the  docket  of  the  court  been  before 
him,  showing  the  situation  of  each  case  as  it  was 
called  on  the  trial  calendar,  as  is  practicable  and  usual 
for  example  in  country  districts,  where  the  business  of 
the  courts  is  small,  no  such  order  as  that  of  March  10, 
1911,  would  have  been  entered.    That  it  was  so  en- 
tered was  undoubtedly  because  no  notation  had  been 
made,  on  the  trial  calendar  from  which  the  court  was 
calling  the  cases,  of  the  order  of  November  19,  1910, 
referring  the  case  to  the  Master. 

Section  21  of  the  Practice  Act  of  1907  does  not  af- 
fect the  matter;  neither  the  provision  that  ''all  causes 
shall  be  tried  or  otherwise  disposed  of  in  the  order 
they  are  placed  on  the  docket  unless  the  court  for  good 
and  suflScient  cause  shall  otherwise  direct,'*  nor  the 
further  one  that  ''no  suit  or  action  or  proceeding  at 
law  or  equity  shall  be  dismissed  for  want  of  prosecu- 
tion at  any  time  except  when  such  cause  shall  be  ao- 
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tually  reached  for  trial  in  its  order  as  set  for  trial  or 
upon  the  short  cause  or  daily  trial  calendar  of  the 
court, '*  can  in  reason  be  held  to  mean  that  a  judge 
finding,  on  reaching  a  chancery  case  on  the  docket,  that 
it  has  been  referred  to  a  Master,  may  not  pass  it  with- 
out action  and  j^roceed  to  dispose  of  cases  beyond  it. 

We  are  not  obliged  to  pass  on  the  question  whether 
when  an  order  of  this  kind  is  plainly  entered  by  inad- 
vertence, as  we  think  this  one  of  dismissal  was,  it  is 
ipso  facto  erroneous.  For  certainly  the  order  cannot 
be  less  erroneous  because  entered  by  inadvertence 
than  it  would  be  had  it  been  entered  with  full  knowl- 
edge and  intention  and  in  the  exercise  of  the  discretion 
of  the  court.  If  this  order  was  not  entered  by  inad- 
vertent mistake,  then  it  was  entered  as  an  exercise  of 
the  discretion  of  the  court,  and,  in  our  opinion,  if  this 
was  the  case,  was  an  abuse  of  discretion.  It  is  need- 
less to  discuss  this  point,  as  the  facts  speak  plainly  for 
themselves. 

The  proposition  that  the  order  was  erroneous  under 
the  circumstances  we  think  the  reasoning  of  many 
cases  cited  by  the  appellant,  such  as  Cook  v.  Gwyn, 
3  Atkins,  689 ;  Bailey  v.  District  of  Columbia,  4  App. 
Cas.  D.  C.  358 ;  Dexter  v.  Young,  40  N.  H.  130 ;  Tyson 
V.  Robinson,  25  N.  C.  333 ;  Wilby  v.  Durgen,  118  Mass. 
64,  and  others,  fully  sustains.  Cases  dependent  on  the 
law  concerning  references  to  arbitrators,  however,  al- 
though the  reasoning  may  be  applicable,  are  hardly 
authoritative  on  the  question  of  reference  to  a  Mas- 
ter. We  think,  moreover,  that  these  cases  are  far 
from  sustaining  the  position  that  the  order  was  void. 

When  a  court  has  taken,  through  sufl5cient  process, 
jurisdiction  of  the  persons  of  litigants  in  a  subject- 
matter  of  which  it  also  has  jurisdiction,  something  be- 
yond a  reference  to  a  Master  in  Chancery  '*to  take 
evidence  and  report  his  findings  and  conclusions  of 
law  to  this  court '*  is  necessary  to  oust  it  of  jurisdic- 
lioiL    And  if  when  it  made  liie  order  of  March  10, 
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1910,  the  court  had  jurisdiction  to  make  it,  it  is  not 
void  nor  a  nullity,  however  erroneous  it  may  be. 

A  Master  in  Chancery,  as  the  Supreme  Court  through 
Mr.  Justice  Scholfield  in  Schuchardt  v.  People,  99  III 
504,  said,  quoting  approvingly  from  Bouvier's  Law 
Dictionary,  was  originally  a  clerk  for  a  chancellor,  and 
became  afterwards  an  assistant  to  the  chancellor,  and 
has  been  invested  with  other  powers  by  local  regula- 
tions. His  function,  as  the  same  court  said  in  En- 
nesser  v.  Hudek,  169  111.  494,  is  primarily  to  perform 
clerical  and  ministerial  duties  in  the  progress  of  a 
case. 

The  court  had  power  on  March  10,  1910,  to  do 
exactly  as  it  did  do  with  the  cause,  namely,  dismiss  it 
at  complainant's  costs,  but  its  action  was  a  misuse  of 
that  power  and  was  erroneous. 

We  think  that  none  of  the  cases  cited  by  the  plaintiff 
in  error  to  show  that  the  order  was  erroneous  will  be 
found  on  close  examination  to  ignore  this  distinction 
or  negative  its  existence. 

When  in  Gregory  v.  Spencer,  11  Beav.  143,  Lord 
Langdale  said,  *  *  I  can  make  no  order, ' '  it  is  clear  that 
he  meant  '*I  can  properly  make  no  order,'*  and  so  we 
hold  in  this  case.    But  we  can  go  no  further. 

What  Judge  Cowen  said  in  Gould  v.  Root,  4  Hill  (N. 
Y.)  554  (as  cited  by  plaintiff  in  error),  if  slightly 
changed  would  fit  this  case  and  the  order  under  dis- 
cussion : 

•*I  am  not  aware  of  any  principle  which  authorizes 
a  party  to  treat  an  order  as  a  nonentity  merely  be- 
cause a  commissioner  is  forbidden  to  grant  it  or  a 
party  is  forbidden  to  apply  for  it,"  or  a  judge  should 
not  have  granted  it. 

* '  It  may  be  said  of  every  order  improvidently  grant- 
ed that  the  party  and  officer"  or  judge  **have  done 
what  the  law  has  forbidden.  To  say  that  it  was 
fraudulently  and  coUusively  obtained  is  no  more.  But 
to  allow  as  a  consequence  that  it  may  therefore  be  dis- 
regarded would  be  letting  in  a  principle  under  whidi 
every  judicial  act  might  be  questioned  collaterally. 
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The  remedy  is  by  direct  proceeding,  which  in  the  case 
of  orders  is  revocation,"  if  asked  while  the  judge  re- 
tains jurisdiction,  ** appeal"  or  writ  of  error  "or  mo- 
tion to  supersede"  if  ashed  in  time. 

The  italics  represent  that  which  we  have  added  to 
the  quotation  to  make  it  exactly  fit  the  case  at  bar, 
and  with  those  additions  it  is  as  true  as  without  them. 
As  the  same  judge  said  in  Starr  v.  Prances,  22  Wend. 
(N.  Y.)  633,  of  the  order  he  was  then  discussing,  we 
may  say  of  the  order  of  dismissal  in  this  case:  **It 
is  a  judicial  act  done  in  the  course  of  the  cause,  open 
to  a  rehearing  and  appeal  to  this  court,  and  we  are  not 
aware  of  any  case  in  which  such  an  act  has  been  holden 
void  even  for  fraud." 

For  the  reason,  however,  that  it  was  erroneous  it  is 
reversed  and  the  cause  remanded  to  the  circuit  court 
for  such  othey  and  further  proceedings  therein  as  to 
justice  shall  appertain. 

Reversed  and  remanded. 


Bill  Board  Publishing  Company,  Appellant,  t.  F.  C. 

McCarahan,  Appellee. 

Oen.  No.  17,313. 

1.  Judgment — power  of  court  at  subsequent  term.  The  court 
has  no  superyisory  power  of  a  Judgment  at  a  subsequent  term  ex- 
cept to  amend  it  in  matters  of  form  and  correct  clerical  errors. 

2.  Appeals  and  ebbors — order  dismissing  suit.  An  order  of 
diBmissal  is  final  and  an  order  at  a  subsequent  term  setting  it  aside 
Ib  void  rather  than  erroneous. 

3.  Appeals  and  ebbobs — when  order  dismissing  motion  is  appeal- 
able. Where  a  suit  is  dismissed  for  want  of  prosecution  and  a 
motion  to  reinstate  at  a  subsequent  term  is  denied,  the  order  ia 
appealable  and  a  motion  to  dismiss  the  appeal  is  denied. 

4.  Appeals  and  erbors — motion  to  reinstate  at  subsequent  term. 
Where  a  suit  is  dismissed  for  want  of  prosecution,  a  motion  to  re- 
instate at  a  subsequent  term  is  properly  denied,  the  court  having 
jnriadiction  to  hear  the  motion  but  not  to  reinstate. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Aiolob 
J.  Petit,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Affirmed.    Opinion  filed  May,  26,  1913. 

Simmons,  Mitchell  &  Ibving,  for  appellant. 

J.  S.  McClubb,  for  appellee;  William  Stbebt,  of 
counsel. 

Mb,  Justice  Bbown  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  the  order  of  December  21, 
1910,  denying  the  motion  to  set  aside  the  order  of 
March  10,  1910,  which  dismissed  at  complainant's 
costs  the  bill  in  equity  of  the  Bill  Board  Publishing 
Company  v.  F.  C.  McCarahan. 

The  facts  are  fully  set  forth  in  the  statement  pre- 
fixed to  the  opinion  in  cause  No.  17,366,  filed  contem- 
poraneously herewith. 

We  have  decided  in  that  case  that  the  order  of 
March  10,  1910,  was  erroneous.  If  the  motion,  the 
denial  of  which  is  complained  of  in  this  appeal,  had 
been  made  in  time,  it  would  have  been  a  repetition  of 
the  error  previously  committed  to  deny  it.  But  it  was 
not  made  in  time.  The  term  in  which  the  order  of 
March  10  was  entered  had  ended,  and  several  other 
terms  had  elapsed.  The  case  illustrates  the  distinc- 
tion pointed  out  in  the  opinion  in  No.  17,366  between 
an  erroneous  order  and  one  void  for  want  of  jurisdic- 
tion. The  order  of  reference  was  interlocutory  only, 
and  the  court  did  not  lose  jurisdiction  of  the  cause  by 
making  it.  The  order  of  dismissal  was  final  and  after 
the  term  went  by  the  cause  was  no  longer  in  the  court, 
nor  did  any  power  remain  in  it  by  reservation  or 
otherwise  to  make  an  order  of  any  kind  in  it.  Sudi 
an  order  as  was  asked  for  would  have  been  void  rather 
than  erroneous.  There  has  never  been  any  doubt  on 
this  point  in  Illinois  since  the  decision  in  Cook  v. 
Wood,  24  HI.  295,  where,  in  a  well-considered  case. 
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Judge  Breese,  speaking  for  the  court,  said:  *'Wheii 
the  judgment  is  perfected  by  the  solemn  consideration 
of  the  court,  and  duly  entered  on  the  records  of  the 
court,  and  the  term  closed,  and  the  court  adjourned, 
the  same  court  which  rendered  the  judgment,  cannot 
have,  and  ought  not  to  have,  any  supervisory  power 
over  it,  at  a  subsequent  term,  except  to  amend  it  in 
mere  matters  of  form. ' '  And  again,  *  *  These  views  do 
not  deprive  courts,  at  a  subsequent  term,  of  the  power 
to  set  right,  matters  of  mere  form  in  their  judgments, 
or  to  correct  misprisions  of  their  clerks,  or  of  the  right 
to  correct  any  mere  clerical  errors,  so  as  to  conform 
the  record  to  the  truth.  •  •  •  But  for  relief  for 
errors  in  law,  there  can  be  no  other  appropriate  pro- 
ceedings, than  by  new  trial,  bill  in  chancery,  writ  of 
error,  or  appeal,  as  either  may  be  found  most  appro- 
priate and  allowable  by  law.'' 

This  case  was  shortly  followed  by  Smith  v.  Wilson, 
26  HI.  186,  where  the  same  judge,  after  holding  that 
a  certain  dismissal  of  a  suit  was  irregular  and  errone- 
ous, said :  '  *  On  the  dismissal  of  the  suit  at  the  October 
term,  1860,  the  appellee  should  have  taken  an  appeal, 
or  sued  out  a  writ  of  error.  That  was  his  remedy. 
At  the  ensuing  November  term,  the  case  was  oflf  the 
docket — ^it  had  no  longer  a  place  in  court,  and  the  court 
had  no  jurisdiction  over  it  to  reinstate  it. ' '  This  doc- 
trine has  ever  since  been  followed.  A  more  recent 
decision,  aflSrming  it,  Tosetti  Brewing  Co.  v.  Koehler, 
200  HI.  369,  also  explicitly  declared  that  the  Practice 
Act  of  1872,  abolishing  the  writ  of  error  coram  nobis 
and  giving  certain  powers  over  a  judgment  to  a  court 
on  motion  after  the  term  at  which  it  was  entered,  had 
no  application  to  orders  or  decrees  in  equity.  As  to 
them,  therefore,  the  rule  remains  entirely  unchanged 
since  the  decisions  in  Cook  v.  Wood  and  Smith  v. 
Wilson,  supra. 

The  Chancellor  could  have  properly  disposed  of  the 
motion  under  our  consideration  no  otherwise  than  he 
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did.  Our  decision  in  this  appeal,  since  we  have  on 
writ  of  error  in  cause  No.  17,366  reversed  the  order  of 
dismissal,  is  rather  academic  than  otherwise  except  as 
to  costs.  But  we  must  aflSrm  the  order  of  the  Chan- 
cellor below.  It  is  contended  by  appellee  that  the 
order  was  not  an  appealable  one,  and  that  we  should 
dismiss  the  appeal.  A  motion  to  that  effect  was  re- 
served until  the  hearing.  It  is  now  denied.  The  Su- 
preme Court  and  this  court  have  frequently  affirmed 
such  orders.  See,  for  an  example,  National  Ins.  Co. 
V.  Chamber  of  Commerce,  69  HI.  22. 

While  the  court  below  had  no  jurisdiction  which 
would  enable  it  to  reinstate  the  cause  on  the  motion 
herein  discussed,  it  did  have  inherent  jurisdiction  to 
deny  {he  motion  on  this  ground ;  and  such  an  order  has 
been  often  treated  as  appealable.  The  order  of  the 
Circuit  Court  of  December  21,  1910,  denying  the  mo- 
tion of  the  Bill  Board  Publishing  Company  to  set 
aside  the  order  of  March  10,  1910,  dismissing  its  bill 
against  McCarahan  is  affirmed. 

Affirmed. 


Bill  Board  Publishing  Company,  Appellant^  t.  F.  C. 

McCarahan,  Appellee. 

Gen.  No.  17,253. 

1.  CoNTBMPr — violation  of  injunction.  After  the  biU  upon  which 
an  interlocutory  injunction  is  based  has  been  dismissed  defend- 
ant  cannot  be  punished  for  contempt  in  disregarding  the  injunction, 
although  the  order  of  dismissal  was  erroneous. 

2.  iNJUNonoNB — contempt.  Although  a  writ  of  error  has  been 
sued  out  to  review  an  order  dismissing  a  bill  upon  which  an 
interlocutory  injunction  is  based,  and  has  been  made  a  supersedeoM, 
the  injunction  is  not  revlyed  and  disobedience  thereto  cannot  be 
punished  as  contempt 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adblob 
J.  PETrr,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Affirmed.     Opinion  filed  May  26,  1913. 

Simmons,  Mitchell  &  Ibving,  for  appellant. 

J.  S.  McClubb,  for  appellee;  William  Stbbbt,  of 

counseL 

• 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  order  of  December  21, 
1910,  by  the  Circuit  Court  of  Cook  county,  described  in 
the  statement  prefixed  to  the  opinion  in  No.  17,366, 
ante,  p.  525,  which  sustained  a  demurrer  to  and  dis- 
missed at  the  costs  of  petitioner  a  petition  for  a  rule  on 
McCarahan  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  *'in  disregarding  and  violating  the 
injunction''  ordered  by  the  said  Circuit  Court  on  May 
12,  1908. 

It  will  be  apparent  from  what  we  have  said  in  the 
opinions  in  causes  Nos.  17,355,  and  17,313,  in  this 
court,  that  we  must  hold  that  the  demurrer  was  prop- 
erly sustained  and  the  rule  denied. 

Long  before  the  petition  for  the  rule  was  filed  and 
long  before  the  action  complained  of  as  contempt  was 
taken,  the  injunction  had  ceased  to  exist  by  the  dis- 
missal of  the  bill  on  which  it  was  founded.  There 
could  be,  therefore,  no  contempt  in  disregarding  it. 
In  Thomson  v.  McCormick,  136  111.  135,  it  was  held 
that  even  where  the  bill  was  not  as  a  whole  dismissed, 
the  action  of  the  court  in  sustaining  demurrers  to  por- 
tions of  the  bill  and  thus  *' dismissing  out  of  the  case 
all  the  charges  in  the  bill  on  which  the  injunction  was 
based,'*  was  a  dissolution  of  the  injunction.  Although 
the  order  dismissing  the  bill  was  erroneous,  it  was  not, 
as  we  have  decided,  a  nullity.  Nor  could  a  writ  of 
error,  even  though  made  a  supersedeas,  revive  it. 
Blount  V.  Tomlin,  26  111.  531 ;  Jenkins  v.  International 
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Bank,  111  HI.  479.  The  order  of  the  Circuit  Court  of 
December  21,  1910,  sustaining  the  demurrer  of  Mc- 
Carahan to  the  amended  petition  of  the  Bill  Board 
Publishing  Company  for  a  rule  on  him  to  show  cause 
why  he  should  not  be  punished  for  contempt  and  dis- 
missing the  petition  at  petitioner 's  costs  is  affirmed. 

Affirmed. 


Bill  Board  Publishing  Company,  Appellant,  t.  F.  C. 
McCarahan  and  Michael  Zimmer,  Appellees. 

Oen.  No.  17,392. 

Injunctions — action  at  law.  Where  after  an  erroneous  order 
dismissing  a  bill  for  an  injunction  against  the  prosecution  of  an 
action  at  law  has  been  entered,  the  action  at  law  is  prosecuted 
to  a  Judgment,  a  bill  for  an  injunction  to  restrain  the  enforcement 
of  such  Judgment  is  properly  dismissed,  the  order  of  dismissal 
of  the  previous  injunction  having  been  merely  erroneous  and  not 
void. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Wn^- 
UAM  Fknimobb  Cooper,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1913.    Affirmed.    Opinion  filed  May  26,  1913. 

Simmons,  Mitchell  &  Ieving,  for  appellant. 

J.  S.  McClubb  and  William  Street,  for  appellees. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  the  appeal  described  as  cause  No.  17,392  in 
the-  statement  prefixed  to  the  opinion  in  cause  No. 
17,366,  contemporaneously  filed. 

The  decree  appealed  from  was  entered  by  the  Su- 
perior Court  of  Cook  county  on  March  2,  1911,  and 
dismissed  at  complainant's  costs  and  a  bill  in  chancery 
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filed  in  said  Superior  Court  by  the  Bill  Board  Publish- 
ing Company  against  McCarahan,  on  February  6, 
1911.  This  bill  was  based,  as  its  whole  tenor  shows 
and  as  the  arguments  of  appellants  in  this  court  as- 
sert, on  the  position  from  which  in  the  opinions  in  Nos. 
17,366,  17,313  and  17,253,  we  have  expressed  our 
dissent,  namely,  that  the  order  of  the  circuit  court 
entered  March  10,  1910,  dismissing  the  bill  of  the  Bill 
Board  Publishing  Company  was  void  and  a  nullity  and 
left  the  injunction  in  full  force;  thus  rendering  the 
judgment  at  law  against  the  Bill  Board  Publishing 
Company,  entered  by  Judge  Windes  on  December  21, 
1910,  at  the  instance  and  through  the  prosecution  of 
his  suit  at  law  by  McCarahan,  invalid  and  unenforce- 
able. 

The  faith  of  the  parties  interested  in  this  erroneous 
position  and  the  determination  to  vindicate  it,  seems 
even  to  have  led  to  a  postponement  of  that  proceeding 
which  we  deem  and  have  decided  to  be  the  proper  one 
to  correct  the  error  made  by  the  circuit  court  by  its 
order  of  March  10,  1910,  until  after  the  suit  in  equity 
at  bar  was  brought  and  a  temporary  injunction  ob- 
tained and  on  hearing  dissolved. 

This  dissolution  took  place  on  February  17,  1911, 
and  the  writ  of  error  to  the  circuit  court  to  reverse 
the  order  of  March  10  was  not  sued  out  until  Febru- 
ary 24. 

We  see  no  error  in  the  action  of  the  Chancellor  of 
the  Superior  Court  in  dissolving  the  injunction,  the 
action  which  led  to  the  dismissal  of  the  bill  of  com- 
plaint. If  the  scope  of  the  biU  was  limited  by  the 
prayer  for  an  injunction,  the  complainant,  although 
dismissing  its  bill  of  its  own  motion,  had  a  right  to 
appeal.  As  the  prayer  of  the  bill,  however,  couples 
with  the  prayer  for  an  injunction  against  the  enforce- 
ment of  the  judgment  at  law  a  prayer  in  the  alterna- 
tive that  the  said  judgment  be  set  aside  and  vacated, 
there  may  be  doubt  under  the  doctrine  of  CahUl  v. 

Vol.  OLXXX  85 
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Welch,  208  111.  57,  whether  this  appeal  will  lie.  The 
appellee  taking  the  view  that  it  will  not,  has  inserted 
in  his  argument  herein  a  motion  to  dismiss  the  appeal. 
Giving  appellant  the  benefit  of  the  doubt,  however,  and 
entertaining  this  appeal,  we  must  affirm  the  decree  of 
dismissal.  The  order  of  dismissal  of  the  bill  in  the 
circuit  court  of  March  10,  1910,  was  not  void  or  a  nul- 
lity. In  refusing  to  take  any  part  in  the  trial  of  the  law 
suit  before  Judge  Windes,  the  defendant  was  acting  at 
his  peril.  There  being  no  injunction  at  that  time  in 
force,  the  court  of  law  and  its  officers  were  right  in 
proceeding  when  called  into  action.  The  Superior 
Court  rightly  so  held,  and  its  order  of  March  2,  1911, 
dismissing  the  bill  of  the  Bill  Board  Publishing  Com- 
pany is  affirmed. 

Affirmed. 


Bill  Board  Publishing  Company,  Appellant^  t.  F.  C. 

MeCarahan,  Appellee. 

Gen.  No.  17,899. 

Injunction — damages,  Erldence  held  to  Justify  the  assem- 
ment  of  certain  expenses  of  securing  the  dissolution  of  an  injuno 
tion  as  damages  against  complainant 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Fentmorb  Coopeb,  Judpre,  presiding.  Heard  in  this  court  at 
the  March  term,  1913.     AfDrmed.     Opinion  filed  May  26,  1913. 

Simmons  &  Ibvino,  for  appellant. 

J.  S.  McClueb,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  tlie 
court. 
We  do  not  think  this  appeal  merits  extended  dis^ 
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cnssion.  We  have  decided  in  cause  No.  17,392,  ante, 
p.  544,  that  the  injunction,  the  expenses  of  securing  the 
dissolution  of  which  to  the  amount  of  $200  have  been 
assessed  against  the  appellant  herein  as  damages,  was 
properly  dissolved. 

We  have  read  and  considered  the  certificate  of  evi- 
dence found  in  the  transcript  of  the  record  herein,  and 
see  no  error  in  the  rulings  of  the  Judge  on  the  evi- 
dence and  enough  in  the  evidence  presented  to  justify 
the  assessment  that  was  made.  It  was  evidently  con- 
fined to  services  performed  prior  to  the  order  of  dis- 
solution. 

The  judgment  or  decree  of  the  Superior  Court  is 
affirmed. 

Affirmed. 


Nora  Beyler,  Appellee,  t.  W.  H.  Horn  et  al.,  Appellants. 

Oen.  No.  17,466. 

1.  Judgment — motion  to  set  aside.  Where  an  affidavit  In  sup- 
port of  a  motion  to  set  aside  a  Judgment  obtained  by  confession 
does  not  disclose  a  clear  and  equitable  reason  for  opening  the 
Judgment  the  motion  is  properly  denied. 

2.  Set-off — unliquidated  damages.  In  an  action  on  a  note  the 
defendant  cannot  set  ofT  a  claim  for  unliquidated  damages  arising 
out  ot  a  different  transaction,  and  a  Judgment  by  confession  wiU 
not  be  opened  to  allow  the  set-ofT  to  be  interposed. 

3.  Set-off — in  action  against  several  defendants.  In  an  action 
on  a  note  against  several  defendants  a  claim  of  indebtedness  due 
to  any  number  of  the  defendants  less  than  the  whole  cannot  be 
set  off. 

4.  Damages — vexatious  appeal.  An  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  a  Judgment  obtained  by  confession  held 
not  to  demand  assessment  of  damages  for  vexatious  appeal. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  WAI.KEB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.    AiDrmed.    Opinion  filed  May  26,  1913. 
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DwiGHT  D.  Root,  for  appellants. 
Charles  V.  Clark,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

A  judgment  by  confession  for  $2,767.49  against  W. 
H.  Horn  Cedar  and  Lumber  Co.,  a  corporation,  W.  H. 
Horn  and  W.  F.  Horn,  in  favor  of  **Mrs.  Nora  Be- 
vifer"  was  entered  by  the  Circuit  Court  of  Cook  county 
on  a  narr.  and  cognovit  December  14,  1910. 

December  27,  1910,  W.  H.  and  W.  F.  Horn  were 
heard  on  their  motion,  recited  by  the  judgment  order 
of  that  date  to  have  been  '*  heretofore  entered, '*  to  set 
aside  and  vacate  the  said  judgment  by  confession  and 
allow  them  **to  file  pleas  in  the  cause  so  that  there 
might  be  a  trial  thereof  on  the  merits.''  This  motion 
after  argument  was  denied  by  the  court  and  this  ap- 
peal by  the  said  W.  H.  Horn  and  W.  F.  Horn  followed. 

The  cognovit  on  which  judgment  was  rendered  was 
based  on  warrants  of  attorney  to  confess  judgment  at 
any  time  thereafter,  incorporated  in  two  notes,  each 
signed  by  The  W.  H.  Horn  Cedar  and  Lumber  Com- 
pany, W.  H.  Horn,  Brest.,  W.  H.  Horn  and  W.  F. 
Horn.  One  note  was  for  $2,000,  dated  May  28,  1906, 
payable  December  1,  1906,  to  the  order  of  H.  E.  Rose, 
with  interest  at  seven  per  cent,  per  annum  after  date. 
The  warrant  of  attorney  attached  to  this  note  author- 
ized a  confession  of  judgment  in  favor  of  the  holder 
of  the  note  for  such  amount  as  might  *' appear  to  be 
unpaid  thereon,  together  with  costs  and  ten  per  cent, 
attorney's  fees."  The  other  note  was  for  $500.  It 
was  dated  August  8,  1906,  and  made  payable  to  the 
order  of  Hiram  E.  Rose  ten  days  after  date.  The 
warrant  of  attorney  attached  thereto  provided  for  ten 
dollars  attorney's  fees.  Each  of  these  notes  bore  the 
endorsements : 
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**Pay  to  the  order  of  N.  B.  Eose, 

H.  E.  Eose.*' 
and 

*'Pay  to  the  order  of  Mrs.  Nora  Bevier, 

May  6th,  1909. 

N.  B.  EosE** 
and  other  endorsements  showing  payments  of  interest 
to  February  9,  1910.    They  each  bore  also  the  follow- 
ing endorsements  of  extension: 

*' October  12,  1908. 
For  and  in  consideration  of  one  dollar  in  hand  paid 
it  is  hereby  mutually  agreed  that  this  note  and  in- 
terest thereon  is  hereby  extended  to  Jan.  2/09,  pro- 
vided however  that  this  extension  of  time  shall  not 
prevent  the  holder  thereof  from  taking  judgment 
thereon  in  accordance  with  the  face  of  this  note  if 
not  paid  when  due.  As  a  further  consideration  for 
this  extension  the  makers  have  delivered  a  certain 
Trust  Deed  on  mortgage  on  the  Str.  Adiramled  with 
mortgage  notes  as  collateral  security  for  the  payment 
of  the  within  note  and  when  paid  in  accordance  with 
the  terms  hereof  the  said  collateral  security  shall  be 
returned. ' ' 
and 

^^May  4,  1909. 

In  consideration  of  the  above,  time  of  payment  is 
extended  to  May  8,  1910. '* 

By  the  bill  of  exceptions  in  the  record  it  appears 
that  the  contention  of  the  appellants  was  founded  on  a 
petition  which  was  sworn  to  by  the  said  appellants, 
in  which  the  judgment  was  set  forth,  and  in  which  it 
was  alleged  that  for  some  years  they  had  dealings 
with  H.  E.  Eose  and  had  been  told  by  him  that  he  was 
keeping  his  property  in  the  name  of  his  wife,  N.  B. 
Eose,  and  in  the  name  of  his  wife's  mother,  Nora  Be- 
vier, and  further  alleged  that  Eose  signed  his  wife's 
name  to  contracts  and  endorsed  her  name  on  notes, 
and  that  N.  B.  Eose  had  told  them  that  whatever  H. 
E.  Eose  did  would  bind  her,  and  that  the  petitioners 
were  ** informed  and  believed"  that  said  plaintiff, 
Nora  Bevier,  had  no  property  ' '  except  as  the  same  had 
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been  put  in  her  name  by  said  H.  E.  Rose  for  his  own 
use  and  benefit,'*  and  that  said  H.  E.  Eose  for  a  long 
time  had,  and  the  petitioners  believed  yet  had,  a  bank 
account  in  the  name  of  his  wife  and  drew  checks  thereon 
in  her  name  alone  and  without  her  personally  signing 
the  checks.  Following  these  allegations  is  this  state- 
ment: 

**Your  petitioners  therefore  have  reason  to  believe 
and  do  believe  that  the  said  H.  E.  Rose  was  the  legal 
and  equitable  owner  of  both  the  notes  on  which  and 
at  the  time  when  the  judgment  herein  was  rendered 
thereon,  and  that  his  said  mother-in-law,  Nora  Bevier, 
was  and  is  only  a  nominal  plaintiff  herein  for  the  con- 
venience of  said  H.  E.  Eose  and  without  any  real  in- 
terest in  said  judgment.'* 

The  petition  then  goes  on  to  set  out  at  length  a 
written  contract  of  the  date  of  November  16,  1908,  be- 
tween W.  H.  Horn  on  the  one  hand  and  H.  E.  Eose  and 
Nellie  B.  Eose  on  the  other,  relative  to  the  convey- 
ance of  some  real  estate  by  W.  H.  Horn  to  the  Eoses, 
and  the  consideration  to  be  given  therefor,  a  part  of 
which  was  to  be — 

*  *  certain  notes  amounting  to  $4,000  and  accrued  inter- 
est thereon  made  by  The  W.  H.  Horn  Cedar  and  Lum- 
ber Co.  and  held  by  the  party  of  the  second  part,  to- 
gether with  a  certain  mortgage  and  notes  on  the 
Steamer  Adiramled  held  as  collateral  security  to  said 
notes  of  $4,000." 

The  petition  then  states  that  the  ** Adiramled'*  had 
been  recently  wrecked;  that  thereafter  it  was  to  be 
sold  for  salvage ;  that  the  petitioners  ( W.  H.  Horn  and 
W.  F.  Horn)  agreed  to  advance  $400,  and  H.  E.  Rose 
the  remainder  of  what  was  necessary  to  bid  for  the 
boat  at  the  sale ;  that  this  remainder  was  about  $2,500 ; 
that  H.  E.  Eose  would  buy  the  boat  at  the  sale;  that 
he  and  petitioners  would  resell  it;  that  said  Rose 
should  then  receive  $5,500  from  the  resale  and  one- 
fourth  of  the  amount  over  $5,500  which  was  realized 
on  said  resale;  that  on  the  reception  of  $5,500  he 
should  cancel  and  surrender  the  notes  on  which  judg- 
ment was  confessed  herein,  the  payment  of  said  notes 
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having  been  secured  by  a  chattel  mortgage  on  said 
boat;  that  the  petitioners  advanced  H.  E.  Eose  the 
$400,  according  to  the  agreement,  but  that  Eose  after 
receiving  it  **did  not  bid  in  said  boat,  but  permitted  it 
to  be  sold  to  others  and  thereby  entirely  lost  to  the 
petitioners.  *'  The  petition  proceeds  with  these  alle- 
gations : 

**And  your  petitioners  say  that  they  have  reason  to 
believe  and  do  believe  that  they  are  damaged  thereby 
to  the  extent  of  $10,000  because  said  H.  E.  Eose  broke 
his  said  last  mentioned  contract.  And  your  petitioners 
desire  to  set  oJBf  or  recoup  so  much  of  said  damages 
as  may  be  necessary  to  cancel  or  pay  said  notes  on 
which  said  judgment  v(8ls  rendered. 

And  your  petitioners  further  say  that  whatever 
business  aforesaid  was  done  in  the  name  of  N.  B.  Eose 
or  the  plaintiff  was  in  reality  and  in  fact  simply  the 
business  and  interest  of  said  H.  E.  Eose,  done  in  the 
name  of  his  wife  or  her  mother,  the  plaintiff,  for 
the  use  and  benefit  of  said  H.  E.  Eose. 

Said  $400  was  paid  to  said  H.  E.  Eose  on  November 
17,  1910,  and  was  due  from  him  to  your  petitioners 
when  judgment  was  entered  herein,  and  said  H.  E. 
Eose  owned  the  notes  on  which  judgment  was  rendered 
when  the  judgment  was  rendered. 

The  notes  amounting  to  $4,000  mentioned  in  the 
written  contract  above  set  forth,  included  the  two 
notes  on  which  judgment  was  rendered  herein.  The 
notes  on  which  said  judgment  was  rendered  were  past 
due  before  and  when  they  were  endorsed  to  the  plain- 
tiff.'^ 

There  are  further  allegations  of  the  petition  to  the 

effect  that  H.  E.  Eose  and  his  wife  refused  to  exchange 
properties  with  W.  H.  Horn,  according  to  their  written 
agreement  thereinbefore  set  forth,  and  that — 
^'thereby  your  petitioner,  W.  H.  Horn,  lost  about 
$15,000  as  damages  which  he  otherwise  would  have 
received  and  your  petitioners  desire  to  set  off  or  re- 
coup in  this  suit  such  part  of  said  damages  as  may  be 
necessary  to  satisfy  the  two  notes  on  wMch  judgment 
was  rendered  herein.'* 
The  Bill  of  Exceptions  recites: 
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'*The  Court,  having  heard  said  affidavits  and  peti- 
tions, ruled  that  unless  the  plaintiff  remitted  or  re- 
duced said  judf2:ment  to  the  extent  of  Four  Hundred 
Dollars,  the  Court  would  set  aside  said  judgment  and 
thereupon  the  plaintiff  credited  upon  and  reduced  said 
judgment  to  the  extent  of  Four  Hundred  Dollars. 
And  thereupon  the  Court  denied  said  motion  and  re- 
fused to  vacate  or  set  aside  said  judgment  herein  and 
also  refused  said  defendants  W.  H.  Horn  and  W.  F. 
Horn  leave  to  file  their  pleas  herein  and  to  have  a 
trial  on  the  merits  of  the  cause.'' 

The  appellants  contend  in  their  assignments  of  error 
and  argument  that  the  Circuit  Court  should  have  va- 
cated the  judgment  and  allowed  them  to  file  pleas  and 
have  a  trial  on  the  merits,  or  that  in  any  event  it 
should  have  compelled  the  crediting  on  the  judgment 
in  addition  to  the  $400,  of  interest  on  the  same  from 
November  20,  1910,  and  of  the  costs  of  the  case,  and 
should  have  deducted  from  the  judgment  the  *' exces- 
sive and  unreasonable  sum  therein  allowed  as  attor- 
ney's fees." 

We  do  not  see  any  error  in  the  action  of  the  court 
unless  it  was  as  the  appellee  suggests,  **in  compelling 
appellee  to  elect  whether  she  would  credit  $400  on  the 
judgment  or  submit  to  have  the  confession  opened  to 
let  in  defenses." 

There  was  no  defense  shown  by  the  sworn  petition 
to  the  notes  in  the  hands  of  the  plaintiff  or  of  any 
previous  holder. 

If  the  affidavit  in  support  of  the  motion  to  open  the 
judgment  did  not  **  disclose  a  clear  and  equitable  rea- 
son for  opening  the  judgment  and  allowing  the  appel- 
lant to  plead,"  then  it  was  not  an  abuse  of  the  discre- 
tion with  which  the  court  is  vested  in  this  matter  of 
judgments  by  confession  to  deny  the  motion.  Pearce 
V.  Miller,  201  El.  188. 

In  this  case,  although  the  petition  does  in  one  para- 
graph aver  *'The  notes  on  which  said  judgment  was 
rendered  were  past  due  before  and  when  they  were 
endorsed  to  the  plaintiff,"  yet  in  another  part  of  the 
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petition  the  petitioners  and  aflSants  purport  to  set  out 
the  reasons  for  their  belief  that  Nora  Bevier  was  not 
a  holder  in  due  course  and  before  maturity  (after  the 
second  extension)  as,  according  to  the  purport  of  the 
notes  and  endorsements,  she  appeared  to  be.  Those 
reasons  are  manifestly  insuflScient  and  we  think  the 
aflSdavit  considered  together  is  far  from  clear  and 
satisfactory  on  this  point. 

But  if  this  be  passed  by  and  the  notes  and  judg- 
ments assumed  to  belong  to  H.  E.  Eose,  we  see  no 
** clear  and  equitable  reason*'  for  opening  this  judg- 
ment. 

In  the  first  place,  the  claim  made  is  that  of  set-off 
or  recoupment.  No  injury  would  be  done  to  the  appel- 
lants by  relegating  them  to  their  own  action  against 
H.  E.  Eose  who  is  not  alleged  to  be  insolvent  or  ir- 
responsible. In  the  meantime  the  notes  are  outstand- 
ing legal  obligations,  to  which  the  plaintiff  certainly 
has  the  legal  title  whether  or  not  she  has  the  bene- 
ficial one. 

Secondly,  the  damages  claimed  cannot,  on  account 
of  their  nature,  properly  be  set  off  or  recouped  in  an 
action  on  the  notes,  if  the  judgment  was  opened.  They 
are  unliquidated  and  it  is  plain  that  they  do  not  spring 
from  the  same  transaction  as  the  notes. 

Again,  they  are  claimed  as  due  only  to  W.  H.  Horn 
and  W.  F.  Horn  in  the  matter  of  the  proposed  pur- 
chase and  resale  of  the  *  *  Adiramled, '  *  and  to  W.  H. 
Horn  in  the  matter  of  the  exchange  of  real  estate. 
The  judgment  was  against  three  parties  jointly.  The 
W.  H.  Horn  Cedar  and  Lumber  Co.,  W.  H.  Horn  and 
W.  F.  Horn.  Indebtedness  due  to  any  number  of  the 
defendants  less  than  the  whole  could  not  be  set  off 
in  this  action.  Dameier  v.  Bay  or,  167  HI.  547 ;  Priest 
V.  Dodsworth,  235  111.  613-615. 

As  we  do  not  think  that  the  court  was  under  any 
obligation  to  compel  the  crediting  or  deduction  of  $400, 
which  was,  in  his  discretion,  made  a  condition  of  his 
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order  and  which  was  acquiesced  in  by  the  appellee, 
we  do  not  think  the  complaint  about  the  fact  that  the 
interest  should  have  been  added,  tenable. 

Nor  were  the  attorney's  fees  unauthorized  by  the 
notes,  nor  so  exorbitant  as  to  require  correction. 
But  we  do  not  think  the  case  is  one  which  demands 
an  assessment  of  damages  in  this  court  as  for  a  vex- 
atious appeal. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


Edward  Elwell^  Trustee,  et  al.,  Appellees^  y.  Thomis 

P.  Hicks,  Ippellant. 

Gen.  No.  17,502. 

1.  MoBTOAGES — wlien  mortgagor  who  has  conveyed  U  liahle  on 
foreclosure  for  deficiency.  Where  defendant  purchases  real  esUte 
and  gives  notes  secured  by  a  trust  deed  in  part  payment  and  after^ 
wards  conveys  a  two-thirds  Interest  to  two  grantees  who  each 
agree  to  assume  and  pay  one-third  of  the  encumbrance  a  deficiency 
decree  Is  properly  entered  against  defendant  If  the  real  estate  when 
sold  under  foreclosure  does  not  satisfy  the  indebtedness. 

2.  Courts — when  appellate  court  is  "bound  to  follow  supreme 
court.  The  Appellate  Court  Is  bound  to  follow  the  decision  of  the 
Illinois  Supreme  Court  In  matters  of  local  law  though  Inconsistent 
with  the  U.  S.  Supreme  Court. 

3.  MoRTQAGES — principal  and  surety.  While  as  between  the  mort- 
gagor and  the  grantee  of  the  mortgaged  property  who  assumes  the 
mortgage  debt,  the  latter  becomes  the  principal  debtor  and  the 
former  the  surety,  this  is  only  true  between  the  mortgagor  and 
grantee  and  the  mortgagee  may  treat  them  both  as  principal  debtors 
and  have  a  personal  decree  against  both  unless  he  has  agreed  to  re- 
lease the  mortgagor  and  look  solely  to  grantee  for  payment. 

4.  Novation — where  mortgagor  conveys  mortgaged  property. 
Where  a  mortgagor  conveys  mortgaged  property  there  Is  no  nova^ 
tlon  unless  there  Is  something  to  show  the  mortgagee  has  released 
the  mortgagor  and  agreed  to  look  solely  to  the  purchaser  for  pay- 
ment of  the  mortgage  debt. 

5.  Evidence — testimony  of  grantees  of  mortgagor  where  ad- 
ministratrix is  complainant.    In  a  foreclosure  case  where  defend- 
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ant,  the  mortgagor,  had  conveyed  a  two-thirds  Interest  In  the 
mortgaged  property,  the  grantees  are  incompetent  witnesses  to 
testify  that  the  mortgagee  who  is  deceased  agreed  to  look  solely 
to  them  for  payment  of  the  mortgage  debt 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1911.    Affirmed.    Opinion  filed  May  26/1913. 

Alfbed  E.  Babb,  for  appellant. 
Caswell  &  Healy,  for  appellees. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

In  March,  1894,  Mark  K.  Collins  sold  real  estate  in 
Chicago  to  Thomas  P.  Hicks  and  took  notes  for  a  por- 
tion (amounting  to  $3,300)  of  the  purchase  money, 
secured  by  a  trust  deed  mortgage  from  said  Thomas 
P.  Hicks  to  one  Edward  F.  Elwell  as  trustee. 

In  August,  1903,  there  being  a  default  in  the  pay- 
ment of  the  principal  and  interest  of  the  notes,  Mary 
K.  Collins,  the  holder  of  the  notes,  and  Edward  F. 
Elwell  as  trustee,  filed  their  bill  in  the  circuit  court 
to  foreclose  the  trust  deed,  making  Thomas  P.  Hicks, 
Stephen  P.  Hicks  and  Frederick  S.  Baird  and  their 
wives  defendants,  as  holders  of  the  equity  of  redemp- 
tion in  possession  of  said  premises. 

Although  the  argument  of  appellant  in  this  case  as- 
serts that  the  bill  was  filed  to  foreclose  the  said  trust 
deed  **for  the  non-payment  of  interest,"  this  is  placing 
a  construction  on  the  somewhat  unartificial  language 
of  the  bill  which  it  does  not  properly  bear.  There  is 
nothing  anywhere  in  this  record  to  show  any  extension 
of  the  principal  notes  or  any  of  them  beyond  the  time 
of  the  filing  of  this  bill,  and  although  the  bill  unnec- 
essarily alleged  that  Mary  K.  Collins  had  elected  to 
declare  and  had  declared  due  the  whole  of  said  prin- 
dpal  sum  described  in  said  notes,  the  bill  itself, 
without  this  statement,  would  show  that  according  to 
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the  tenor  of  the  notes  there  was  $3,300  and  certain 
interest  thereon  due.  Nor  is  there  any  contention  that 
this  principal  amount,  or  any  part  thereof,  has  ever 
been  paid.  But  the  attempt  to  enforce  the  apparently 
simple  security  furnished  by  this  trust  deed  for  a  sum 
of -money  beyond  all  question  due  has  been  a  laborious 
and  prolonged  affair,  which  has  reached  its  final  stage 
only  after  almost  ten  years  of  litigation. 

The  opportunity  for  this  prolongation  of  what  might 
have  been  expected  to  be  a  simple  matter  arose  from 
the  following  situation:  After  purchasing  the  prop- 
erty and  giving  the  notes  and  trust  deed,  Thomas  P. 
Hicks,  according  to  the  allegations  of  the  bill,  at  once 
conveyed  a  one-third  interest  in  it  to  Stephen  P. 
Hicks  and  one-third  to  Frederick  S.  Baird,  who  each 
**  assumed  and  agreed  to  pay  one-third  of  said  thirty- 
three  hundred  dollars  encumbrance.'* 

In  a  joint  answer  to  this  bill  filed  by  Thomas  P. 
Hicks  and  wife,  Stephen  P.  Hicks  and  wife  and  Fred- 
erick S.  Baird  and  wife,  they  denied  that  Thomas  P. 
Hicks  had  conveyed  to  Stephen  P.  Hicks  or  Frederick 
S.  Baird  any  right,  title  or  interest  in  or  to  said  prem- 
ises, or  that  either  of  them  had  ever  assumed  any  por- 
tion of  said  incumbrance.  Said  conveyances  and  as- 
sumptions were  proved,  however,  on  the  hearing  be- 
fore the  master  by  the  deeds  themselves.  The  an- 
swer, however,  set  up  as  a  substantive  defense  that  in 
July,  1903,  Mary  K.  Collins  agreed  with  the  defend- 
ants to  exchange  the  three  $1,100  notes  for  $33  in  cash 
and  a  quitclaim  deed  of  the  premises  in  question,  and 
this  agreement  the  defendants  were  ready  to  carry 
out.  Contemporaneously  the  defendants  filed  a  cross- 
bill, setting  up  this  alleged  agreement,  representing 
that  since  filing  her  bill  Mary  K.  Collins  had  departed 
this  life  and  that  Amy  E.  Hatch  had  been  appointed 
administratrix  with  the  will  annexed  of  her  estate, 
and  praying  that  the  agreement  be  carried  out,  and  the 
said  Amy  E.  Hatch,  administratrix,  be  ordered  to 
turn  over  the  notes  canceled  to  the  defendants,  and 
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Elwell  as  trustee  be  ordered  to  release  the  trust  deed. 
The  cross-defendants,  Hatch  and  Elwell,  answered  and 
denied  all  knowledge  of  any  such  agreement,  but  al- 
leged that  if  there  was  any  such  agreement  it  was 
entirely  verbal,  and  claimed  the  benefit  of  the  Statute 
of  Frauds. 

The  Circuit  Court  after  a  hearing  entered  a  decree 
in  June,  1905,  finding  there  was  due  Hatch  as  admin- 
istratrix $4,148.37  and  interest  from  the  date  of  the 
master's  report,  and  $200  as  a  reasonable  solicitor's 
fees  and  .ordering  a  foreclosure  sale  in  default  of  pay- 
ment. The  decree  also  provided  that  after  the  coming 
in  and  confirmation  of  the  master's  report  of  sale,  in 
case  any  deficiency  should  be  shown  in  the  amoimt 
due  Hatch,  administratrix,  she  should  be  entitled  to 
execution  against  the  defendants  Thomas  P.  Hicks, 
Frederick  S.  Baird  and  Stephen  P.  Hicks,  **  personally 
liable  therefor."    The  cross-bill  was  dismissed. 

From  this  decree  the  defendants  Thomas  P.  Hicks, 
Stephen  P.  Hicks  and  Frederick  S.  Baird  appealed  to 
this  court.  The  cause  was  assigned  to  the  Branch  Ap- 
pellate Court  which  on  November  23,  1906,  reversed 
the  decree  and  remanded  the  cause  to  the  circuit 
court.  The  only  point,  however,  decided  adversely  to 
the  complainants  in  the  opinion  {Hicks  v.  Elwell,  129 
ni.  App.  561)  is  the  one  which  the  judge  delivering  it 
says  was  the  principal  objection  urged  to  the  decree, 
namely,  that  following  the  master's  recommendations 
the  court  below,  in  its  decree,  provided  for  a  possible 
deficiency  decree  against  Stephen  P.  Hicks  and  Fred- 
erick S.  Baird  $390.49  in  excess  of  what  a  correct 
computation  of  interest  would  make  it.  The  master 
and  circuit  court  were  held  to  have  erred  in  not  giv- 
ing these  two  defendants  the  benefit  of  a  reduction 
of  the  rate  of  interest  from  May  1,  1897,  up  to  the 
time  of  hearing.  The  court  expressly  says  that  the 
conditional  provision  of  the  decree  for  a  deficiency 
was  proper  except  as  to  amount.  *'Such  decree," 
it  says,  *  *  may  be  rendered  conditionally  at  the  time  of 
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foreclosure  or  after  sale  and  ascertainment  of  the  bal- 
ance due.  •  •  •  In  the  case  at  bar  the  decree  for 
deficiency  and  for  execution  was  entered  as  it  prop- 
erly might  be  at  the  time  of  foreclosure. '* 

On  the  remandment  of  the  cause  to  the  circuit 
court,  however,  the  cause  was  again  sent  to  a  master 
and  a  determined  effort  made  by  the  defendants  to 
establish  the  defense  against  foreclosure  alleged  in  the 
answer  and  cross-bill  to  exist  by  reason  of  the  alleged 
agreement  by  Mrs.  Collins  in  June  or  July,  1903,  to 
take  cash  and  quitclaim  deeds  from  the  defendants 
and  cancel  the  notes. 

The  master  held,  and  the  court  confirmed  the  hold- 
ing, by  overruling  all  objections  and  confirming  the 
master's  report,  that  as  the  defendants  (cross-com- 
plainants) were  practically  seeking  a  specific  perform- 
ance of  a  contract  for  the  conveyance  of  real  estate, 
the  Statute  of  Frauds  was  a  bar  to  their  claim,  inas- 
much as  the  only  written  memorandum  referring  to 
the  agreement  contended  for,  was  insufficient  to  avoid 
said  statute.    This  memorandum  was  as  follows : 

^' July  20,  1903. 

Received  of  F.  S.  Baird  Abstract  L.  1,  Blk.  4  Gage  & 
McKay's  Sub.  B.  9,  Wright  &  Webster  Sub.  of  N.  E. 
%-12-39-13,  from  Government  to  June  30/92  on  ex- 
change note  for  deed. 

Mrs.  Maby  K.  Colliks.'^ 

The  master  also  held  that,  inasmuch  as  Amy  E. 
Hatch  was  suing  and  defending  in  the  capacity  of  ad- 
ministratrix and  objected  to  the  testimony  of  Baird 
and  Hicks  on  the  ground  of  interest,  their  oral  testi- 
mony was  incompetent.  He  therefore  recommended 
that  the  cross-bill  be  dismissed  for  want  of  equity  and 
a  decree  for  foreclosure  entered.  The  sum  due  was 
computed  according  to  the  rule  laid  down  in  the  opin- 
ion of  the  Branch  Appellate  Court  and  amounted  to 
$3,965.20.  The  circuit  court,  by  a  decree  May  31, 1907, 
overruled  all  exceptions  to  the  master's  report,  con- 
firmed the  same,  dismissed  the  cross-bill  and  found 
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that  there  was  due  Amy  E.  Hatch,  administratrix,  etc., 
the  said  sum  of  $3,965.20  and  interest  thereon  at  the 
lawful  rate  from  May  20,  1907  (the  date  of  the  mas- 
ter's report),  and  $200  for  solicitor's  fee.  It  ordered 
a  foreclosure  sale  and  directed  the  master,  if  there 
was  a  deficiency,  to  report  it  to  the  court. 

From  this  decree  the  defendants  Thomas  P.  Hicks, 
Frederick  S.  Baird  and  Stephen  P.  Hicks  appealed  to 
this  court,  and  the  appeal  was  heard  in  the  Branch 
Appellate  Court  as  cause  No.  14,020  June  2,  1908. 
That  court  aflBrmed  the  decree  of  the  circuit  court, 
filing  an  opinion  which  is  not  reported.  The  Branch 
Appellate  Court  in  it  declared  that  the  master  and 
the  court  below  were  right  in  holding  that  in  view  of 
the  fact  that  the  real  complainant  in  this  bill  was 
the  administratrix  of  a  deceased  person,  Thomas  P. 
Hicks  and  Frederick  S.  Baird  were  incompetent  wit- 
nesses as  to  the  agreement  concerning  the  cancella- 
tion of  the  notes,  and  that  * '  the  receipt  signed  by  Mrs. 
Collins  in  evidence  fell  far  short  of  proving  the  agree- 
ment set  up  in  the  answer  and  cross-bill. '*  From  this 
order  of  aflBrmance  the  appellants  in  the  Appellate 
Court  appealed  in  turn  to  the  Supreme  Court. 

The  Supreme  Court  affirmed  the  Appellate  Court 
February  19,  1909,  Elwell  v.  Eicks,  238  HI.  170,  hold- 
ing that  the  only  questions  involved  related  to  the  ap- 
pellant's rights  under  the  cross-bill;  that  the  receipt 
introduced  in  evidence  was  not  such  a  memorandum 
as  is  required  to  avoid  the  Statute  of  Frauds,  and 
that  Baird  and  Hicks  were  both  incompetent  witnesses 
even  if  the  memorandum  could  be  supplemented  by 
parol  evidence.    Of  Baird  it  is  said : 

'*He  was  at  the  time  of  the  trial,  as  well  as  at  the 
time  of  the  alleged  interview  with  Mrs.  Collins,  inter- 
ested equally  with  Ilicks  and  his  interest  was  then  and 
still  is  antagonistic  to  the  interest  of  Mrs.  Collins.** 

When  the  order  of  affirmance  from  the  Supreme 
Court  had  been  filed  in  the  circuit  court,  the  foreclo- 
sure sale  under  the  decree  was  nmde,  and  by  the  mas- 


560  Appellate  Couets  of  Illinois. 

II  —  -  — ' 

BlweU  V.  Hicks,  180  lU.  App.  554. 

~ 

ter's  report  of  sale  and  distribution  it  appeared  that 
there  was  a  deiSciency  still  due  and  unpaid  to  the  com- 
plainant Hatch,  administratrix,  etc.,  of  $2,704.10. 

A  motion  having  been  made  for  the  entry  of  a  de- 
ficiency decree  against  Thomas  P.  Hicks  for  the 
amount  of  said  deficiency,  the  cause  was,  on  motion 
of  the  solicitor  for  said  Thomas  P.  Hicks,  referred 
(January  17,  1910),  to  a  master  to  take  evidence  and 
report  conclusions  as  to  the  liability  of  the  defendant 
for  the  deficiency. 

Before  the  court  and  before  the  master,  Thomas  P. 
Hicks  objected  to  the  entry  of  such  a  decree  on  the 
ground  that  Mary  K.  Collins,  subsequent  to  the  exe- 
cution of  the  quitclaim  deeds  from  Thomas  P.  Hicks 
to  Stephen  P.  Hicks  and  Frederick  S.  Baird,  respec- 
tively, recognized  the  said  grantees  as  the  principal 
debtors  each  for  one-third  of  the  amount  of  the  entire 
indebtedness,  and  that  thereupon  Thomas  P.  Hicks, 
the  original  maker  of  said  notes,  became  merely  a 
surety;  that  subsequently,  shortly  after  May  1,  1897, 
the  said  Mary  K.  Collins  agreed  with  Baird  that  the 
time  of  payment  of  his  undivided  one-third  of  the  prin- 
cipal and  interest  on  said  notes  should  be  extended 
for  one  year  from  that  date,  and  that  Thomas  P. 
Hicks  had  no  notice  of  said  extension,  and  by  it,  in- 
asmuch as  he  was  merely  a  surety  for  two-thirds  of 
the  entire  debt,  was  released  from  his  liability  as  to 
said  two-thirds. 

The  master's  report  negatived  this  contention  of 
Thomas  P.  Hicks  on  the  ground  that  both  Baird,  whose 
deposition  was  offered  before  the  master,  and  Thomas 
P.  Hicks,  who  testified  personally  before  him^  and  who 
were  the  only  witnesses  whose  testimony  was  pre- 
sented on  the  hearing,  were  interested  and  incompe- 
tent witnesses  under  the  order  of  reference,  and  that 
there  was  no  proof  that  the  said  Mrs.  Collins  ever 
treated  or  dealt  with  the  said  grantees  or  either  of 
them  as  principal  in  such  a  way  as  to  make  Thomas 
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P.  Hicks  merely  a  surety ;  and  no  competent  evidence 
(although  Baird's  deposition  contained  such  a  state- 
ment) that  the  time  of  payment  was  ever  extended  for 
Baird  without  the  knowledge  of  the  said  Thomas  P. 
Hicks. 

The  circuit  court  overruled  all  exceptions  to  the 
master's  report,  conjSrmed  the  same  and  decreed  that 
Thomas  P.  Hicks  pay  to  Amy  E.  Hatch,  adminis- 
tratrix, etc.,  the  amount  of  said  deficiency,  namely, 
$2,704.10,  with  interest  thereon  from  the  date  of  said 
master's  sale. 

From  this  decree  Thomas  P.  Hicks  prayed  and  per- 
fected the  present  appeal  to  this  court,  and  makes  here 
the  same  contention  as  he  made  before  the  master. 
We  do  not  think  it  is  well  founded.  The  primary 
fallacy  of  it  is  the  assumption,  to  quote  from  appel- 
lant's argument,  that  **the  relation  of  Thomas  P. 
Hicks  automatically  changed  under  the  Illinois  law 
from  principal  to  surety  on  the  notes ' '  when  he  made 
deeds  of  one-third  interest  each  to  Stephen  P.  Hicks 
and  to  Frederick  S.  Baird,  respectively,  of  the  prem- 
ises bought  by  him  from,  and  mortgaged  to,  Mary  K. 
Collins. 

On  this  assumption  rests  the  whole  contention  of  the 
appellant.  To  justify  it  he  relies  on  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Union  Mut. 
Life  Ins.  Co.  v.  Hanford,  143  U.  S.  187. 

It  is  true  that  in  that  case  the  Supreme  Court  of  the 
United  States  in  February,  1892,  seems  to  say  that  be- 
cause, under  the  law  of  Illinois,  a  mortgagee  may  sue 
at  law  a  grantee  who,  by  the  terms  of  an  absolute  con- 
veyance from  the  mortgagor  assumes  the  payment  of 
the  mortgage  debt,  therefore  **the  grantee  ew  soon  as 
the  mortgagee  knotvs  of  the  arrangement,  becomes  di- 
rectly and  primarily  liable  to  the  mortgagee  for  the 
debt  for  which  the  mortgagor  was  already  liable  to 
the  latter  and  the  relation  of  the  gra/titee  ami  the 
grantor  towards  the  mortgagee  as  well  as  between 
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themselves,  is  thenceforth  that  of  principal  and  snret^' 
for  the  payment  of  the  mortgage  debt/* 

But  it  may  be  remarked  that  the  court  takes  occa- 
sion to  note  both  in  the  opinion  and  statement  prefixed 
thereto,  that  there  was  an  express  assent  of  the  mort- 
gagee to  the  conveyance  (of  the  entire  equity  in  the 
premises  mortgaged)  and  the  agreement  to  pay  the 
mortgage  debt,  and  that  the  court  places  its  decision 
on  the  law  of  Illinois  as  it  is  declared  by  it  to  be,  and 
admits  it  to  be  inconsistent  with  **the  settled  law  of 
this'*  (the  United  States  Supreme)  **Court/* 

But  whatever  the  language  of  Mr.  Justice  Gray  in 
the  Hanford  case,  supra,  may  seem  to  indicate  in  the 
matter  involved  here,  our  Supreme  Court,  whose  deci- 
sions we  are  bound  to  follow  in  a  matter  of  local  law, 
even  if  inconsistent  with  those  of  the  United  States 
Supreme  Court,  has  left  us  in  no  doubt  what  the  law 
of  Illinois  is  on  the  question. 

In  Fish  V.  Glover,  154  111.  86,  in  aii  opinion  filed  al- 
most three  years  after  the  Supreme  Court  of  the 
United  States  had  decided  Union  Mut.  Life  Ins.  Co.  v. 
Hanford,  supra,  the  Supreme  Court  of  Illinois,  in  a 
case  where  the  original  mortgagor  claimed  as  against 
the  mortgagee  the  benefit  of  rules  relating  to  surety- 
ship, because  of  the  conveyance  by  him  of  the  equity 
and  the  assumption  of  the  indebtedness  by  the  grantee, 
used  this  language  in  deciding  adversely  to  the  con- 
tention : 

**It  has  been  held,  that,  as  between  the  mortgagor 
and  the  grantee  of  the  mortgaged  property  who  as- 
sumes the  mortgage  debt,  the  latter  becomes  the  prin- 
cipal debtor,  and  the  former  the  surety  for  the  pay- 
ment of  the  debt.  •  •  •  But  this  is  only  true  as 
between  the  grantee  of  the  mortgagor  assuming  the 
mortgage  debt  and  the  mortgagor  himself.  As  be- 
tween them,  the  mortgaged  property  becomes  the  pri- 
mary fund.  But  the  mortgagee  may  treat  both  as 
principal  debtors,  and  may  have  a  personal  decree 
against  both,  unless  he  has  consented  to  accept  such 
grantee  of  the  mortgagor    •    *    *    a5  surety  merely.'' 
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After  more  to  the  same  eJBfect  the  court  quotes  ap- 
provingly from  Jones  on  Mortgages,  sees.  741,  742a: 

*  *  There  is  no  novation  unless  there  be  something  to 
show  that  the  mortgagee  has  released  the  mortgagor, 
and  has  agreed  to  look  solely  to  the  purchaser  for  pay- 
ment of  the  mortgage  debt.  •  *  *  It  would  be  a 
singular  doctrine,  if  the  contract  rights  of  the  mort- 
gagee could  be  changed  by  any  arrangement  between 
the  mortgagor  and  his  grantee,  to  which  the  mort- 
gagee was  not  a  party.  *' 

Five  years  later,  in  1899,  the  Supreme  Court  of  Illi- 
nois said  in  Webster  v.  Fleming^  178  HI.  146-157 : 

'*The  mortgagor  and  the  grantee  from  the  mort- 
gagor, who  assumes  the  payment  of  the  incumbrances 
upon  the  property,  are  both  liable  as  principal  debtors 
to  the  mortgagee,  unless  the  latter  has  released  the 
mortgagor  from  his  liability,  and  has  agreed  to  look 
solely  to  the  purchaser  from  him  for  payment  of  the 
mortgage  debt." 

And  in  October,  1905,  in  Scholten  v.  Barber^  217 
HL  148-150,  the  same  court,  treating  of  precisely  the 
same  question  here  presented,  said : 

**In  this  State  the  rule  is,  that  as  between  the  mort- 
gagor and  his  grantee  who  assumes  the  payment  of 
the  encumbrance,  the  grantee  becomes  principal  debtor 
and  the  mortgagor  becomes  his  surety,  feut  the  mort- 
gagee is  in  no  wise  affected  by  the  agreement  to  which 
he  is  not  a  party.  He  may  disregard  it  and  bring  his 
action  against  the  original  debtor  only,  or  he  may  ac- 
cept the  promise  made  for  his  benefit,  and,  treating  it 
as  an  additional  remedy,  bring  his  action  against  the 
grantee.  If  the  agreement  is  accepted  by  the  mort- 
gagee, each  party  to  it  is  an  original  promisor  for  the 
payment  of  the  encumbrance,  but  the  contract  rights 
of  the  mortgagee  cannot  be  changed  by  any  arrange- 
ment between  the  mortgagor  and  his  grantee  unless 
the  mortgagee  agrees  to  such  change.  *  * 

The  law  of  Missouri  was  invoked  in  this  case  and 
the  court  points  out  that  evidence  that  the  law  of  Mis- 
souri in  cases  where  the  grantee  assumes  and  agrees 
to  pay  an  existing  encumbrance  is  different  from  this 
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Illinois  rule  and  like  that  contended  for  by  appellant 
herein,  does  not  tend  to  prove  that  the  law  of  Missouri 
applicable  to  the  6ase  at  bar  is  different  from  that  of 
Illinois  because  the  grantee  did  not  assume  or  agree 
to  pay  the  encumbrance. 

The  italics  in  the  quotations  we  have  made  are  ot 
course  our  own.  The  doctrine  laid  down  is  very  dif- 
ferent from  that  insisted  on  by  the  appellant  and  at- 
tributed to  the  Federal  Supreme  Court,  that  an  *' auto- 
matic'* change  is  worked  on  a  mortgagor's  liability 
when  he  conveys  to  one  who  assumes  the  mortgage. 

In  the  case  at  bar  there  is  no  evidence,  even  if  all 
that  Baird  and  Hicks  testified  to  at  any  time  during 
its  progress  should  be  held  competent  and  relevant, 
that  Mrs.  Collins  or  her  representatives  ever  consented 
to  accept  Thomas  P.  Hicks  **as  surety  merely, '*  nor 
that  she  ** agreed  to  look  solely'*  to  Stephen  P.  Hicks 
and  Frederick  S.  Baird  for  the  whole  or  any  part  of 
the  mortgage  debt.  In  this  application  for  a  deficiency 
judgment  Mrs.  Collins'  representative  has  in  eflfect 
disregarded  the  additional  promises  and  brought  her 
action  against  the  original  debtor  only. 

We  think  this  so  clearly  disposes  of  the  matter  that 
it  is  unnecessary  to  discuss  the  incompetency  of  Baird 
and  Thomas  P.  Hicks  as  witnesses.  Without  their 
testimony  there  cannot  be  made  for  Thomas  P.  Hicks 
even  the  pretext  of  defense  against  this  deficiency 
judgment.  Despite  the  ingenious  arguments  of  coun- 
sel, we  do  not  think  they  were  competent  witnesses 
at  this  final  stage  and  in  this  final  section  of  the  cause, 
any  more  than  they  were  when  they  were  adjudged 
not  to  be  by  this  court  and  the  Supreme  Court  during 
its  progress. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Clarence  Herricks,  Appellee,  y.  Chicago  &  Eastern  nU- 
nois  Railroad  Company,  Appellant. 

1.  Mastei  and  BEBYAiTT — cotnmon  tool.  A  let  hammer,  such  as 
used  in  blacksmith  shops  to  make  square  angles  on  iron,  is  not  a 
common  tool  but  requires  a  skilled  mechanic  to  keep  it  in  reason- 
ably safe  repair  and  a  master  owes  a  duty  to  a  blacksmith's  helper 
to  keep  such  a  hammer  in  such  a  repair. 

2.  Evidence — order  of  introduction.  In  an  action  for  injuries 
to  plaintiffs  eye,  caused  when  a  piece  of  a  hammer  split  ofC  and 
entered  It,  the  action  of  plaintiff's  counsel  in  introducing  the  piece 
of  the  hammer  in  evidence  after  defendant  rests,  though  he  has 
it  in  court  in  his  pocket  during  the  trial,  to  prevent  defendant's 
witnesses  from  seeing  or  examining  it  during  their  testimony, 
while  not  ground  for  reversal  is  improper  and  would  Justify  re- 
fusal to  admit  the  piece  of  metal  in  evidence. 

3.  ABouMfXT  OF  COUNSEL — restriction  to  evidence.  Argument  by 
plaintiff's  counsel,  in  an  action  for  the  loss  of  an  eye,  to  the  effect 
that  the  sight  of  the  other  eye  might  be  lost  through  sympathetic 
nerves  or  otherwise  is  highly  improper  and  should  be  condemned 
by  the  trial  court  where  there  is  no  evidence  of  such  a  possibility. 

4.  Abgument  of  counsel — ahuse  of  tcitnetses.  Abuse  of  a  wit- 
ness by  plaintiff's  counsel  for  the  sole  reason  that  he  is  in  the  em- 
ploy of  the  defendant  and  unworthy  of  belief,  is  grossly  improper. 
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5.  Damages — when  not  excessive,  A  verdict  for  $1,400.00  is  not 
excessive  where  the  sight  of  one  of  plaintiffs  eyes  was  destroyed 
and  it  was  necessary  to  remove  the  eye  balL 

Appeal  from  the  Circuit  court  of  Vermilion  county;  the  Hon. 
B.  R.  B.  KiMBBOUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

H.  M.  Steely  and  H.  M.  Steely,  Jr.,  for  appellant 
AoTON  &  AoTON,  for  appellee. 

Mb.  Presiding  Justice  Philbbiok  delivered  the 
opinion  of  the  court. 

Plaintiff,  by  his  next  friend,  Anprust  Herricks, 
brings  this  action  to  recover  for  the  loss  of  an  eye, 
the  sight  of  which  was  destroyed  by  alleged  negli- 
gence of  the  defendant  in  furnishing  and  permitting 
plaintiff  to  use  and  work  with  a  tool  known  as  a  set 
hammer,  which  it  is  alleged  had  been  repaired  and  re- 
made by  the  defendant  in  a  negligent  and  improper 
maimer.  The  beneficiary  plaintiff  was  a  minor  nine- 
teen years  old,  and  will  be  referred  to  hereafter  as 
plaintiff. 

The  declaration  contains  several  counts,  and  alleges 
the  head  of  this  set  hammer,  by  reason  of  its  long  con- 
tinued use  had  become  so  battered  by  hammering 
thereon,  that  the  edge  of  the  face  of  the  hammer  had 
curled  over  and  formed  what  are  known  as  burrs  on 
the  sides.  It  appears  from  the  evidence  that  a  set 
hammer  is  a  tool  used  in  blacksmith  shops  for  the 
purpose  of  making  a  square  and  perfect  angle  upon 
iron  or  material  where  the  same  is  required  to  be  bent 
or  shaped  for  its  proper  use;  that  the  set  hammer  is 
used  by  holding  it  upon  the  material  to  be  formed  or 
shaped  and  striking  upon  the  head  or  face  with  a 
heavier  hammer.  This  set  hammer  was  being  used 
to  make  a  perfect  angle  on  a  piece  of  iron  which  was 
being  made  into  a  hanger  for  brake  beams. 

The  defendant  had  in  its  employ  one  J.  J.  Hig^nSp 
an  expert  blacksmith;  plaintiff  was  working  with  him 
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as  his  helper,  and  as  such  helper  it  became  his  duty  to 
do  and  perform  such  work  and  services  as  Higgms 
should  direct.  Plaintiff  had  been  engaged  in  this  work 
for  about  nine  months  before  the  injury.  To  become  a 
skilled  blacksmith,  it  required  three  years  work  as  a 
helper  and  then  three  years  as  an  apprentice. 

The  formation  of  these  burrs  upon  the  set  hammer 
made  it  necessary  to  repair  or  remake  the  set  ham- 
mer; and  the  remaking  or  repair  of  this  hammer  was 
done  by  the  blacksmith  with  the  assistance  of  the 
plaintiff  as  his  helper. 

Plaintiff,  as  such  helper,  had  had  no  experience  or 
knowledge  of  the  maimer  or  method  or  work  necessary 
to  repair  this  hammer  in  a  proper  and  safe  condition. 
This  set  hammer  was  prepared  by  taking  it  from  the 
handle,  heating  it  to  a  red  or  cherry  heat  and  then  by 
hammering  the  burrs,  which  had  formed  at  the  edges 
of  the  face  of  the  hammer,  down  so  as  to  make  the 
hammer  smooth  and  of  the  proper  size ;  after  this  was 
done  it  then  became  necessary,  in  order  to  render  the 
hammer  safe  for  use,  to  cut  off  the  head  far  enough 
to  remove  all  of  the  burrs  which  had  been  hammered 
down. 

The  specific  negligence  charged  and  attempted  to  be 
proved  was  a  failure  to  cut  the  head  of  the  hammer 
off  sufficient  to  remove  all  of  the  burrs,  that  by  reason 
thereof,  pieces  of  the  burrs  remained  upon  the  ham- 
mer; that  these  burrs  were  not  and  could  not,  in  this 
manner,  be  welded  into  the  hammer,  so  that  they 
would  not  fly  off  when  striking  the  face  of  the  set  ham- 
mer in  using  it.  That  when  plaintiff  used  this  set 
hammer  after  it  had  been  repaired,  and  while  it  was 
being  held  by  the  blacksmith  Higgins,  the  blows  which 
were  struck  upon  the  hammer  by  the  plaintiff  with  the 
heavier  hammer  caused  a  sliver  or  piece  of  metal  to 
fly  from  the  set  hammer  striking  platatiff  in  the  eye, 
destroying  its  sight,  and  that  it  became  necessary  to 
remove  the  eye  ball.    Plaintiff  recovered  a  judgment 
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below  for  $1,400,  and  to  reverse  that  judgment  this  ap- 
peal is  prosecuted. 

As  a  cause  for  reversal  defendant  insists  that  the  ham- 
mer was  properly  and  skilfully  repaired ;  that  the  piece 
of  the  hammer  which  entered  the  plaintiflF's  eye  was 
not  part  of  one  of  the  burrs  which  had  been  ham- 
mered down  but  was  a  part  of  the  face  of  the  hammer 
which  was  caused  to  fly  from  the  hammer  by  the  negli- 
gence of  plaintiff  in  striking  a  slanting  or  glancing 
blow  upon  the  head  of  the  set  hammer,  that  the  proper 
method  of  striking  a  set  hammer  was  by  a  square  blow. 
That  the  striking  of  the  hammer  with  a  glancing  or 
slanting  blow  was  contributory  negligence  on  the  part 
of  the  plaintiff ;  also,  that  the  accident  was  one  of  the 
ordinary  risks  of  employment  assumed  by  plaintiff. 
That  the  set  hammer  was  a  common  tool  with  which 
plaintiff  was  as  familiar  as  defendant.  Defendant 
also  insists  that  the  court  erred  in  its  rulings  upon 
the  admission  and  rejection  of  evidence,  and  the  giv- 
ing and  refusing  of  instructions ;  and  that  counsel  for 
plaintiff  made  improper  remarks  to  the  jury  in  his 
final  argument. 

Upon  the  question  of  the  negligent  repair  of  this 
set  hammer,  the  evidence  discloses  two  proper  meth- 
ods of  repairing  a  set  hammer,  one  being  to  cut  off  the 
burrs  before  attempting  to  reface  the  hammer,  the 
other  to  heat  the  hanimer,  hammer  the  burrs  down, 
and  then  cut  the  hammer  off  at  a  point  which  will  re- 
move all  of  the  burrs.  This  hammer  was  repaired  by 
and  under  the  direction  of  Higgins,  by  hammering  the 
burrs  down  and  then  cutting  about  one-fourth  of  an 
inch  off  from  the  head  of  the  hammer,  and  ref acing  it ; 
it  is  the  contention  of  the  defendant  that  this  removed 
all  of  the  burrs,  or  pieces  that  had  been  hammered 
down,  while  it  is  the  contention  of  the  plaintiff  that 
the  hammer  was  not  cut  off  a  sufficient  length  to  re- 
move all  of  the  pieces  or  burrs  and  that  it  was  one  of 
the  pieces  which  had  been  hammered  down  which  flew 
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oflf  and  destroyed  plaintiflF*s  eye.  It  was  a  question 
of  fact  for  the  jury  to  determine  whether  or  not  the 
hammer  was  properly  repaired  and  refaced,  and  by 
their  verdict  they  have  determined  this  question 
against  the  contention  of  the  defendant  and  we  are 
not  prepared  to  say  that  their  finding  is  not  supported 
by  the  evidence  in  the  record.  The  contention  that  the 
set  hammer  was  a  common  tool  and  its  condition  and 
use  was  as  well  known  to  plaintiflF  as  defendant  and 
the  master  is  not  liable  for  damage  arising  from  the 
use  of  a  common  tool  cannot  be  sustained;  the  set 
hammer  had  its  peculiar  use  and  construction  and  re- 
quired a  skilled  mechanic  to  keep  it  in  reasonably  safe 
condition  and  repair  for  use,  and  defendant  must  be 
held  to  have  owed  a  duty  to  plaintiff  to  have  so  re- 
paired it.  Duerst  v.  St.  Louis  Stamping  Co.,  163  Mo. 
607;  Johnson  v.  Missouri  Pac.  R.  Co.,  96  Mo.  340;  Van 
Evl  V.  Great  Northern  R.  Co.,  90  Minn.  329 ;  Noble  v. 
Bessemer  Steannship  Co.,  54  L.  E.  A.  456,  127  Mich. 
103. 

The  jury  was  also  warranted  in  finding  that  the 
plaintiff  was  inexperienced  and  had  no  knowledge  of 
the  proper  method  or  manner  of  repairing  this  ham- 
mer, that  whatever  services  he  performed  therein  was 
done  by  and  under  the  direction  of  the  blacksmith 
Higgins,  who  had  authority  to  direct  and  control  the 
work  of  the  plaintiff. 

It  was  also  a  question  for  the  jury  to  determine 
whether  or  not  plaintiff  was  negligent  in  striking  the 
set  hammer,  and  also  whether  or  not  the  sliver  or  piece 
of  metal  which  entered  plaintiff's  eye  was  part  of  one 
of  the  burrs  or  whether  it  was  a  piece  dislodged  from 
the  face  of  the  hammer  by  the  glancing  or  slanting 
blow  and  by  its  verdict  has  determined  all  of  these 
questions  in  favor  of  the  plaintiff,  and  from  an  ex- 
amination of  the  record  we  are  satisfied  that  their  ver- 
dict is  warranted  by  the  evidence  and  that  there  is 
sufficient  proof  in  the  record  to  sustain  the  charge  of 
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negligence  made  against  defendant  by  plaintiff  in  his 
declaration. 

It  is  insisted  by  defendant,  also,  that  the  court  erred 
in  permitting  plaintiff  to  reopen  his  case  after  de- 
fendant had  closed  its  evidence,  and  offer  evidence 
which  should  properly  have  been  presented  in  chief. 
While  the  question  of  the  time  when  evidence  shall  be 
presented  is  usually  a  matter  of  discretion  with  the 
court,  we  feel  compelled  to  criticise  the  action  of  plain- 
tiff's counsel.  The  piece  of  the  hammer  which  had 
been  taken  from  plaintiff's  eye  was  in  court  and  in 
the  pocket  of  plaintiff's  counsel  during  all  of  the  trial, 
who  did  not  see  fit  to  exhibit  the  same  to  the  jury  or 
offer  it  in  evidence  in  chief;  but  after  the  defendant 
rested  his  case,  plaintiff  was  recalled  to  the  stand,  the 
piece  of  metal  produced  and  identified  by  him  as  the 
piece  which  had  been  taken  from  his  eye ;  it  was  then 
admitted  in  evidence  by  the  court  over  the  objections 
of  the  defendant.  This  necessitated  a  re-examination 
of  the  defendant's  witnesses  relating  to  this  piece  of 
metal,  and  counsel  for  the  plaintiff  in  his  argument 
to  the  jury,  says  the  reason  it  was  not  offered  in  chief 
was  that  he  did  not  want  to  permit  defendant's  wit- 
nesses to  see  or  examine  it  during  their  testimony. 
This  was  a  piece  of  sharp  practice  which  ought  not  to 
be  countenanced  or  permitted  by  any  court,  and  we 
feel  that  it  is  our  duty  to  criticise  and  condemn  this 
action  by  plaintiff's  counsel;  and  while  it  is  not  a  mat- 
ter which  required  a  reversal  of  the  cause,  it  is  a  prac- 
tice that  should  not  be  tolerated ;  the  court  would  have 
been  justified  in  sustaining  the  objection  to  the  intro- 
duction of  the  piece  of  metal  at  that  time. 

Objection  is  also  made  to  the  remarks  of  plaintiff's 
counsel  in  his  final  argument  to  the  jury.  The  objec- 
tions to  this  argument  relate  in  part  to  the  appeal  to 
the  jury  to  give  plaintiff  such  damages  as  would  com- 
mensurate with  his  loss,  and  arguing  the  sight  of  the 
other  eye  might  by  some  possibility,  through  sympa- 
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thetic  nerves  or  otherwise,  be  lost  and  the  boy  com- 
pelled to  go  through  life  blind.  There  was  no  evidence 
whatever  of  any  such  possibility ;  this  argument  could 
only  have  a  tendency  to  inflame  or  prejudice  the  minds 
of  the  jury,  it  was  highly  improper  and  should  have 
been  condemned  by  the  trial  court. 

CounsePs  remarks  concerning  witnesses  who  are 
in  the  employ  of  defendant  and  who  testified  in  this 
case  were  also  improper;  the  abuse  of  a  witness  for 
the  reason  that  he  is  in  the  employ  of  the  defendant 
and  that  for  that  reason  alone  is  unworthy  of  belief 
is  tmcalled  for  and  grossly  improper;  and  while  we 
do  not  consider  that  the  actions  and  remarks  in  this 
case  require  reversal  of  the  judgment,  we  feel  that 
plaintiff's  counsel  came  so  near  overstepping  the  limit 
that  his  action  merits  a  just  rebuke. 

We  do  not  feel  that  the  court  committed  any  sub- 
stantial error  in  the  admission  or  rejection  of  evi- 
dence, and  having  given  careful  attention  to  the  in- 
structions given  and  refused  which  have  been  criti- 
cised quite  severely  by  defendant's  counsel,  we  do  not 
find,  upon  such  examination,  that  there  is  sufficient 
error  therein  to  require  reversal  of  this  cause;  upon 
the  whole  record  we  are  satisfied  that  the  charge  of 
negligence  as  made  by  plaintiflF  in  his  declaration  is 
sustained  by  the  proof,  and  that  substantial  justice 
has  been  done,  that  the  damages  are  not  excessive, 
and,  therefore,  affirm  the  judgment. 

Affirmed. 
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A.  T.  Green,  Plaintiff  In  Error,  y.  William  H.  Smith 
et  al..  Executors,  Defendants  in  Error. 

L  Administration  of  estates — evidence  <u  to  claim.  In  an  ac- 
tion against  the  estate  of  a  deceased  person  on  a  note  for  |6,000 
purporting  to  be  signed  by  him,  it  is  not  error  to  admit  evidence 
as  to  decedent's  financial  condition  and  circumstances,  that  at  the 
time  he  gave  the  note  to  plaintiff  he  held  plaintifTs  note  for  $3,000 
which  was  past  due,  and  that  plaintiff  paid  interest  to  him  and  to 
the  executors  but  received  no  interest  on  the  $6,000  note. 

2.  Administration  of  estates — evidence  as  to  claim.  In  an  ac- 
tion on  a  note  against  the  estate  of  the  alleged  maker  two  tax 
schedules  of  personal  property  sworn  to  by  plaintiff,  one  made 
before  and  one  after  the  note  in  question  is  alleged  to  have  been 
given,  in  which  the  note  was  not  listed  are  competent  as  admis- 
sions against  plaintiff  and  tend  to  show  that  the  note  was  neither 
in  his  possession  or  in  existence. 

3.  Appeals  and  errors — saving  questions.  Where  the  introdno- 
tion  of  tax  schedules  of  personal  property  in  which  a  note  on  which 
action  is  brought  was  not  listed  by  plaintifC  is  not  objected  to  in  the 
trial  court  on  the  ground  that  no  proper  foundation  therefor  was 
laid,  the  objection  cannot  be  raised  in  the  Appellate  Court. 

4.  Negotiable  instruments— ic??tat  instruction  as  to  considera- 
tion correct.  An  instruction  in  an  action  on  a  note  is  correct  which 
informs  the  Jury  that  the  want  of  consideration  destroys  the 
validity  of  a  note  in  the  hands  of  the  payee  and  if  the  Jury  believe 
from  the  evidence  that  the  note  was  given  without  good  or  valuable 
consideration  they  should  find  for  defendant 

5.  Negotiable  instruments — when  instruction  as  to  ooiwidero- 
tion  hosed  on  the  evidence.  It  cannot  be  said  that  an  Instruction 
in  an  action  on  a  note  is  not  based  on  the  evidence  where  it  in- 
forms the  Jury  that  if  from  the  evidence  they  believe  that  the  note 
was  given  without  any  consideration  plaintift  could  not  recover 
and  there  is  evidence  that  the  note  was  given  in  lieu  of  land  which 
the  maker  Intended  to  give  to  his  daughter  who  was  plaintifTs 
wife. 

6.  Instructions — when  not  error  to  refuse.  Where  a  plea  sets 
up  fraud  and  circumvention  in  an  action  on  a  note  and  there  is  no 
evidence  on  that  question,  it  is  not  reversible  error  to  refuse  long 
and  Involved  instructions  telling  the  Jury  that  there  is  no  evidence 
on  that  issue  though  the  Jury  should  be  so  told. 

Error  to  the  Circuit  Court  of  McDonough  county;  the  Hon.  Habbt 
M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  March  18,  1913. 
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Plack  &  Lawyer,  for  plaintiff  in  error. 

Elting  &  HAnTLiNB;  for  defendants  in  error;  Gil- 
bert J.  Hainline,  of  counsel. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  of  assumpsit  brought  by  plaintiff 
in  error  against  defendants  in  error,  executors  of  the 
last  will  of  Samuel  Smith,  deceased,  on  a  promissory 
note  for  $6,000,  dated  August  10,  1909,  payable  on  de- 
mand after  date  with  interest  at  the  rate  of  six  per 
cent.  i>er  annum  payable  annually,  purporting  to  be 
signed  by  Samuel  Smith.  Verified  pleas  of  the  gen- 
eral issue,  denying  the  execution  of  the  note  and  a 
want  of  consideration  together  with  a  plea  of  fraud 
and  circumvention  were  filed,  upon  which  issues  were 
joined.  A  jury  returned  a  verdict  in  favor  of  the  de- 
fendants on  which  the  judgment  was  rendered  and  the 
plaintiff  has  sued  out  a  writ  of  error  to  review  that 
judgment. 

The  evidence  shows  that  Samuel  Smith  died  Feb- 
ruary 2,  1911,  leaving  an  estate  of  about  $65,000,  of 
which  $40,000  was  in  real  estate  and  $25,000  in  notes 
and  mortgages;  at  the  time  of  his  death  he  was  82 
years  of  age  and  for  many  years  his  eye-sight  was  so 
poor  that  when  he  wrote  his  name  he  would  get  his 
face  as  dose  as  possible  to  the  paper.  Plaintiff's  first 
wife  was  a  daughter  of  Samuel  Smith;  she  died  Au- 
gust 7,  1909.  Smith  furnished  plaintiff  with  $100 
with  which  to  take  his  deceased  wife  to  Effingham  for 
burial  and  on  his  return  plaintiff  gave  Smith  a  receipt 
dated  August  10,  1909,  for  $100  stating  that  the  ex- 
penses amounted  to  $69  and  that  the  balance  was  re- 
turned to  Smith;  this  writing  signed  by  plaintiff  was 
found  among  Smith's  papers. 

The  evidence  in  support  of  the  execution  of  the  note 
was  given  by  Bertha  Luce,  who  is  a  sister  of  the 
plaintiff's  present  wife,  and  was  a  clerk  in  plaintiff ^s 
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millinery  store.  She  testified  that  Smith  came  into 
plaintiff's  store  on  August  10, 1909,  and  said :  '*Is  Mr. 
Green  here?  I  would  like  to  see  him,  I  am  ready  to 
sign  that  note ; ' '  that  Green,  who  was  in  the  back  part 
of  the  store  got  the  note  and  Smith  said  we  will  go  up 
in  front  so  I  can  see  to  sign  it,  *'you  better  draw  a 
line  here  so  I  can  see  where  to  sign  my  name  I  am 
nearly  blind;**  that  plaintiff  had  the  note  prepared  be- 
fore Smith  came  in;  that  there  was  nothing  peculiar 
in  the  way  he  signed  his  name;  that  he  was  standing 
up  when  he  signed  it,  and  that  he  signed  it  just  like 
any  one  else  would. 

Charles  H.  Green,  a  brother  of  plaintiff  testified  that 
in  August,  1909,  he  saw  Smith  in  plaintiff's  bam  that 
**my  brother  mentioned  to  him  about  his  business, 
that  they  ought  to  get  together  and  settle  it  up ;  Smith 
said  * '  How  much  do  you  claim  f ' '  My  brother  said  in  the 
neighborhood  of  $6,600  or  $6,500.  He  said  *'I  think 
you  have  it  a  little  high,  how  would  $6,000  suit  yon  t ' ' 
to  which  my  brother  assented;  that  Smith  then  asked 
if  he  would  be  at  the  store  to-morrow  and  plaintiff 
said  **I  can  be  at  the  store  any  time.**  And  Smith  said 
**  to-morrow  I  will  come  down  and  we  will  try  and  get 
this  thing  in  shape;*'  that  there  was  nothing  said 
about  what  it  was  for ;  there  was  no  figuring  done  and 
there  was  nothing  said  either  about  a  note  outstand- 
ing between  them  or  about  Green  owing  Smith. 

William  Clark,  a  horse  buyer  and  not  related  to  any 
of  the  parties,  testified  that  he  asked  Smith  if  he  owed 
Green  a  note,  he  said  **yes,  I  told  him  I  was  talking  of 
selling  a  horse  to  Green  and  he  said  he  owed  him  a 
$6,000  note ;  *  *  that  he  never  told  Green  about  this  con- 
versation and  never  talked  with  Green  *s  lawyer  about 
it. 

Proof  for  the  defense  was  made  by  eight  witnesses, 
business  men,  bankers  and  others  who  testified  con- 
cerning Smith's  manner  of  writing,  that  they  had  seen 
him  write  many  times ;  that  they  knew  the  writing  of 
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Smith  and  that  the  signature  in  question  was  not  his 
signature. 

"W.  H.  Smith,  a  son  of  the  deceased  testified  that  in  a 
conversation  with  the  plaintiff  after  the  death  of  the. 
testator,  he  asked  plaintiff  how  he  came  to  have  that 
note,  and  plaintiff  replied  that  the  deceased  had  once 
owned  a  piece  of  land  which  he  had  intended  to  give 
to  plaintiff's  first  wife,  the  deceased's  daughter;  that 
Smith's  second  wife  liad  induced  him  to  sell  this  land 
and  that  the  deceased  gave  him  this  $6,000  note  to 
represent  what  he  had  intended  his  daughter,  plain- 
tiff's first  wife  to  have  in  the  land.  The  plaintiff, 
although  a  witness  after  this  testimony  was  given,  did 
not  deny  this  conversation. 

It  is  contended  that  the  court  erred  in  admitting  in 
evidence  testimony  which  showed  that  on  August  10, 
1909,  the  time  the  note  in  controversy  was  given,  that 
Smith,  the  testator,  held  a  note  past  due,  executed  by 
plaintiff  for  $3,000,  dated  March  1,  1901,  bearing  in- 
terest  at  six  per  cent,  per  annum,  upon  which  the 
plaintiff  paid  interest  annually  up  to  the  time  of  the 
death  of  the  testator,  and  which  he  has  since  paid  to 
the  executors,  and  in  permitting  proof  to  be  made  as 
to  the  financial  condition  and  circumstances  of  the  tes- 
tator. 

This  character  of  evidence  in  claims  against  the  es- 
tates of  deceased  persons  is  held  to  be  proper.  Thorp 
V.  Goewey,  85  HI.  611.  In  the  Thorp  case,  one  of  the 
issues  was  that  the  pretended  note  was  never  made 
by  the  deceased  and  the  evidence  of  the  kind  here  ob- 
jected to  was  held  proper  for  the  consideration  of  the 
jury.  In  the  case  at  bar,  there  was  testimony  offered 
by  plaintiff  tending  to  show  there  had  been  a  settle- 
ment of  the  financial  affairs  of  the  parties  and  that  the 
note  in  controversy  was  given  on  a  settlement.  The 
improbability  of  the  testator  giving  a  note  for  $6,000 
when  he  held  a  note  executed  by  the  payee  for  $3,000, 
long  past  due,  on  which  the  payee  thereafter  paid  in- 
terest and  that  the  payee  would  hold  a  note  for  $6,000, 
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without  the  interest  being  paid,  against  the  party 
holding  the  $3,000  note  who  collected  his  interest,  were 
circumstances  pertinent  to  the  issue  especially  when 
the  mouth  of  one  of  the  parties  was  closed  by  death 
and  the  other  by  law.  There  was  no  error  in  admit- 
ting such  evidence,  and  the  weight  to  be  given  to  it  was 
a  question  for  the  jury. 

It  was  also  contended  that  the  court  erred  in  admit- 
ting in  evidence  two  schedules  of  personal  property 
made  and  sworn  to  by  the  plaintiff  to  the  assessor  of 
the  city  of  Macomb.  One  schedule  was  made  April  30, 
1910,  the  other  is  April  16,  1911.  These  schedules 
show  that  all  the  assessable  property  the  plaintiff 
had  in  that  city  in  each  of  those  years  consisted  of  a 
clock,  a  sewing  machine  and  some  household  goods  of 
the  aggregate  value  of  $81  the  last  year  and  $93  the 
first  year.  The  assessor  also  testified  that  he  inquired 
of  plaintiff  if  he  had  any  notes  and  plaintiff  replied 
that  he  had  listed  all  he  had.  The  schedules  are  ad- 
missions that  plaintiff  did  not  have  the  note  he  now 
claims  to  have  had  since  August  10,  1909,  and  were 
competent  evidence.  1  Ency.  of  Evidence,  363.  If 
the  note  had  been  in  existence  at  the  time  of  the  mak- 
ing of  the  schedules,  but  in  some  other  parties  hands, 
it  was  in  the  power  of  plaintiff  to  have  shown  such 
fact,  and  the  fact  that  he  did  not  list  such  a  note  tended 
to  show  it  was  neither  in  his  possession  nor  in  exist- 
ence. While  there  are  authorities  holding  such  evi- 
dence to  be  incompetent,  we  hold  that  in  reason  it  is 
competent  as  an  admission  against  the  party  who 
made  the  schedules.  Plaintiff  now  also  contends  that 
no  proper  foundation  for  the  introduction  of  the 
schedules  was  laid  by  showing  that  he  was  a  resident 
of  Macomb,  that  objection  was  not  made  in  the  trial 
court  and  cannot  be  raised  here  for  the  first  time. 

Plaintiff  also  insists  that  there  was  error  in  giving 
the  defendant's  eighth  instruction.  The  instruction 
informed  the  jury  that  the  want  of  consideration  de- 
stroys the  validity  of  a  note  in  the  hands  of  the  payee. 
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and  if  the  jury  believe  from  the  evidence  that  the  note 
was  given  without  any  good  or  valuable  consideration 
they  should  find  for  the  defendants.  The  objection  is 
made  that  the  instruction  does  not  tell  the  jury  that 
the  fact  of  want  of  consideration  must  be  found  from 
a  preponderance  of  the  evidence.  The  instruction  as 
given  laid  down  a  correct  principle  of  law  and  did  not 
omit  an  essential  legal  principle.  If  the  jury  from 
the  evidence  believe  it  to  be  a  fact  that  there  was  no 
consideration  for  the  note  they  could  only  arrive  at 
such  belief  because  they  were  impelled  to  it  by  the 
preponderance  of  the  evidence,  and  they  were  told  in 
other  instructions  on  whom  rested  the  burden  6f  prov- 
ing the  several  issues. 

It  is  also  contended  that  it  was  error  to  give  the 
seventh  instruction  which  informed  the  jury  that  if 
from  the  evidence,  it  believed  that  the  note  was  given 
without  any  consideration  and  that  it  was  a  gift,  the 
plaintiff  could  not  recover.  Plaintiff  argues  there  was 
no  evidence  on  which  to  base  the  instruction.  There 
is  evidence  tending  to  prove  that  the  note  was  given 
to  plaintiff  for  land  which  the  maker  had  intended 
to  give  his  daughter,  and  having  sold  the  land,  that 
he  gave  the  note  to  her  surviving  husband,  the  plain- 
tiff, in  lieu  of  the  land. 

Both  parties  requested  instructions  concerning 
fraud  and  circumvention.  There  was  no  evidence  be- 
fore the  jury  on  that  question  and  the  court  refused 
to  give  any  instructions  on  that  issue.  The  two  in- 
structions asked  by  plaintiff  on  that  question  are  long 
and  involved,  one  of  them  attempts  to  set  forth  the 
substance  of  the  plea  but  varies  from  its  averments; 
the  other  sets  forth  at  considerable  length  the  evi- 
dence in  the  case  on  other  issues  and  then  tells  the 
jury  there  is  no  evidence  in  that  issue.  If  the  plaintiff 
had  simply  asked  an  instruction  telling  the  jury  there 
was  no  evidence  on  that  issue  the  court  would  un- 
doubtedly have  given  it.    As  we  understand  the  rule, 
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if  there  is  evidence  to  support  some  eotmts  in  a  declara- 
tion, and  there  is  no  evidence  to  support  other  counts, 
it  is  not  error  to  refuse  instructions  telling  the  jury 
that  certain  counts  are  withdrawn  from  their  con- 
sideration. Consolidated  Coal  Co.  v.  Scheiber,  167  HI. 
539;  Swift  S  Co.  v.  Rutowski,  182  HI.  18;  Chicago  S 
A.  R.  Co.  V.  Anderson,  166  111.  572.  The  same  rule  is 
applicable  to  pleas.  While  the  jury  should  have  been 
told  there  was  no  evidence  on  that  issue  yet  it  was 
not  reversible  error  to  refuse  the  instructions  as  asked. 
Finding  no  reversible  error  in  the  case  the  judgment  is 
affirmed. 

'  Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  Ib 
Error,  v.  J.  W.  Martin,  Plaintiff  in  Error. 

1.  Informations — when  insufficient  A  count  of  an  information 
which  charges  that  defendants,  J.  W.  Martin  and  Marie  Watson, 
being  unmarried  rorsons,  lived  together  in  an  open  state  of  forni- 
cation and  adultery  contrary  to  the  statute,  does  not  set  forth  facts 
constituting  the  statutory  offenses  since  it  is  not  averred  that  de- 
fendants are  a  man  and  a  woman. 

2.  iNFOBMATioN — fovm.  An  information  charging  adultery  and 
fornication  should  be  carried  on  in  the  name  and  by  the  authority 
of  the  People  of  the  State  of  Illinois  and  conclude  against  the  peace 
and  dignity  of  the  same. 

3.  Adultery — defined.  Adultery  is  sexual  intercourse  of  a  mar- 
ried person  with  a  person  other  than  the  offender's  husband  or 
wife. 

4.  Adultebt — when  people  must  prove  that  defendant  is  mcrried. 
Where  counts  of  an  Information  charging  defendant  with  adultery 
aver  that  defendant  is  a  married  person,  the  People  must  prove 
that  averment 

Error  to  the  County  Court  of  Adams  county;  the  Hon.  Ltmah 
McCarl,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.    Reversed  and  remanded.    Opinion  filed  Maroh  18,  1913. 
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Feed  G.  Wolfe  and  William  Schlagbi^hauf,  for 
plaintiff  in  error. 

John  T.  Gilmeb  and  Abthub  E.  Eoy,  for  defendant 
in  error. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

An  information  consisting  of  two  counts  was  pre- 
sented to  the  county  court  of  Adams  county  at  the 
May  term,  1912,  against  J.  W.  Martin  and  Marie  Wat- 
son. Leave  was  given  to  amend  the  information  and 
to  file  an  additional  count.  The  first  count  as  amended 
charges  the  defendants  **did  then  and  there  live  to- 
gether in  an  open  state  of  fornication  the  said  J.  W. 
Martin  and  Marie  Watson  being  then  and  there  each 
and  both  of  them  single  and  unmarried  persons,  to  the 
evil  example  of  others  in  like  cases  offending  contrary 
to  the  form  of  the  statute,"  etc. 

The  second  count,  as  amended,  charges  that  J.  W. 
Martin  and  one  Marie  Watson  did  then  and  there  live 
in  an  open  state  of  adultery  and  fornication:  *Hhe 
said  J.  W.  Martin  being  then  a  married  male  person 
and  the  said  Marie  Watson  being  then  and  there  a 
single  and  unmarried  female  person  and  prays  due 
process  of  law  to  make  them  answer  to  the  said  Peo- 
ple of  the  State  of  Illinois.'' 

The  transcript  of  the  record  made  by  the  clerk  as 
filed  in  this  court  contains  no  other  count.  The  bill  of 
exceptions  however  contains  an  additional  count  sub- 
stantially in  the  language  of  the  second  count. 

J.  W.  Martin  was  the  only  defendant  arrested.  The 
plaintiff  in  error  by  counsel  made  a  motion  to  quash 
the  amended  information  and  each  count  thereof, 
which  was  overruled.  A  jury  was  waived  and  the 
case  was  tried  by  the  court  without  a  jury.  The  court 
found  **the  defendant  guilty  in  manner  and  form  as  in 
said  information  charged,"  and  sentenced  him  to  be  im- 
prisoned for  six  months. 
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The  statute  (section  45  of  the  Criminal  Code)  pro- 
vides :  *  *  If  any  man  and  woman  shall  live  together  in 
an  open  state  of  adultery,  or  adultery  and  fornication, 
every  such  person  shall  be  fined  not  exceeding  $500 
or  confined  in  the  county  jail  not  exceeding  one  year.'* 

The  first  count  contains  no  averment  as  to  the  sex 
of  either  J.  W.  Martin  or  Marie  Watson.  Even  if 
there  is  a  presumption  as  to  Marie  Watson  from  the 
Christian  name,  there  can  be  no  presumption  from  the 
initials  of  J.  W.  Martin,  hence  from  anything  that  ap- 
pears in  that  count  the  defendants  may  be  both  of  the 
same  sex.  Adultery  and  fornication  are  statutory 
offenses.  The  alleged  offenses  are  not  charged  in  the 
language  of  the  statute  since  the  defendants  are  not 
averred  to  be  a  man  and  a  woman.  The  count  does  not 
set  forth  facts  constituting  a  statutory  offense.  John- 
son V.  People,  113  HI.  99 ;  Cochran  v.  People,  175  HI. 
28.  The  court  erred  in  overruling  the  motion  to  quash 
the  first  amended  count. 

The  second  count  and  the  additional  count  conclude 
with  a  prayer  for  process  *  *  to  make  them  answer  to  the 
People  of  the  State  of  Illinois  touching  and  concerning 
the  premises  aforesaid.''  *'Such  an  information  like 
an  indictment  should  be  carried  on  in  the  name  and  by 
the  authority  of  the  People  of  the  State  of  Illinois 
and  conclude  against  the  peace  and  dignity  of  the 
same."  Const,  art.  VI,  sec.  33;  Gould  v.  People,  89 
HI.  216 ;  Parris  v.  People^  76  HI.  274. 

The  second  and  additional  counts  charge  the  plain- 
tiff in  error,  J.  W.  Martin,  with  the  crime  of  adultery. 
Adultery  is  sexual  intercourse  of  a  married  person 
with  a  person  other  than  the  offender's  husband  or 
wife.  Counsel  for  the  People  cite  authority  that  an 
accused  person  is  presumed  to  be  single  and  unmar- 
ried. Gaunt  v.  State,  50  N.  J.  Law,  490.  These  counts 
aver  that  plaintiff  in  error  is  a  married  man.  It  was 
necessary  to  prove  that  averment.  1  Am.  &  Eng. 
Ency.  of  Law,  756  and  cases  cited.  There  is  not  a  scin- 
tilla of  evidence  in  the  record  tending  to  show  that 
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plaintiflf  in  error  was  a  married  man.  The  conviction 
cannot  be  sustained  on  either  the  second  or  additional 
counts  for  lack  of  necessary  proof.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  M.  Peirce,  Appellee,  v.  Levi  W.  Sholtey,  Ap- 
pellant. 

1.  EviDENOE — examination  of  experts.  The  approved  method  of 
Introducing  expert  evidence  as  to  the  reasonable  value  of  attor- 
ney's services,  for  which  action  is  brought,  is  to  put  questions  to 
qualified  expert  witnesses  which  assume  certain  facts  claimed  to  be 
based  on  plaintiff's  evidence  and  to  ask  what  would  be  the  reason- 
able and  customary  value  of  such  services,  assuming  such  facts  to 
be  true. 

2.  EJviDENCK — examination  of  experts.  It  is  not  proper  in  an  ac- 
tion for  fees  for  attorney's  services.  In  introducing  expert  evidence, 
to  ask  expert  witnesses  whether  they  heard  the  evidence  of  plaln- 
tlfT  in  chief  as  to  the  services  rendered  and,  after  an  affirmative 
answer,  to  ask  what  in  their  Judgment  is  the  reasonable,  customary 
and  ordinary  charge  for  such  services;  but  it  is  not  reversible  error 
when  there  is  no  conflict  on  the  question  of  the  services  performed. 

3.  Payment — "burden  of  proof.  In  an  action  for  attorney's  fees 
and  for  money  advanced,  where  defendant  pleads  payment,  it  is 
proper  to  instruct  that  the  burden  of  proving  such  plea  is  on  de- 
fendant 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  C.  D. 
Mtees,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.    Affirmed.    Opinion  filed  March  18,  1918. 

Wblty,  Sterling  &  Whitmorb,  for  appellant. 

FiTZ  Henby  &  Gillespie,  for  appellee. 

Mb.    Presiding    Justice    Thompson    delivered    the 
opinion  of  the  court. 
This  is  an  action  in  assumpsit,  brought  by  Charles 
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M.  Peirce,  appellee,  to  recover  $1,000  for  services  as 
an  attorney  and  for  money  advanced  for  Levi  W. 
Sholtey,  the  defendant.  The  declaration  consists  of 
the  common  counts.  The  defendant  filed  pleas  of  the 
general  issue  and  of  payment.  A  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$450. 

The  evidence  shows  that  the  defendant  on  June  20, 
1908,  made  a  contract  with  the  South  West  Land  Com- 
pany, a  corporation  with  headquarters  in  Chicago,  for 
the  purchase  of  a  section  of  land  in  Texas  and  with 
his  son  executed  for  the  purchase  thereof  six  judg- 
ment notes  amounting  to  $12,480.  At  the  same  time 
the  son  of  defendant,  made  a  contract  for  the  pur- 
chase of  a  quarter  section  of  land  from  the  same 
company,  and  with  his  father  executed  six  other 
judgment  notes,  for  the  sum  of  $3,200.  The  notes 
made  by  defendant  and  his  son  matured  at  vari- 
ous times  from  the  execution  of  the  contract  to  March, 
1913.  The  defendant  insisted  the  notes  were  deposited 
in  a  private  bank  known  as  the  Anchor  Bank  run  by 
one  Jacob  Martens.  Martens  claimed  to  have  pur- 
chased several  of  the  notes  amounting  to  $8,000. 
Plaintiff  in  company  with  the  defendant  visited  the 
office  of  the  Land  Company  in  Chicago  and  thereafter 
prepared  and  filed  two  bills  in  chancery,  one  for  the 
defendant,  the  other  for  plaintiff's  son,  against  the 
South  West  Land  Company,  Martens  and  others  in 
the  McLean  Circuit  Court  praying  for  the  cancellation 
of  the  contracts  and  notes  and  for  injunctions  restrain- 
ing the  defendants  from  transferring  the  notes.  In- 
junctions were  issued  as  prayed.  Afterwards  settle- 
ments of  the  diflBculties  betjveen  the  parties  were  made 
by  which  the  complainants  obtained  deeds  upon  the 
payment  of  $13,000. 

The  principal  contention  of  the  defendant  is  that  he 
only  employed  plaintiff  to  file  the  bill  in  which  he 
was  complainant  and  that  he  is  not  responsible  for 
the  services  rendered  by  plaintiff  in  his  son's  suit. 
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The  son  was  not  present  at  the  office  of  plaintiflF  until 
after  the  bills  had  been  prepared  and  was  not  a  wit- 
ness in  this  suit.  It  was  a  question  of  fact  for  the 
jury  to  decide  from  the  evidence  whether  the  defend- 
ant employed  the  plaintiflF  to  file  both  bills  or  only  de- 
fendant's bill.  The  evidence  for  the  respective  parties 
is  in  direct  conflict.  We  are  not  able  to  say  that  the 
verdict  and  judgment  is  not  sustained  or  is  against 
the  manifest  weight  of  the  evidence. 

It  is  also  insisted  that  in  the  settlement  between  de- 
fendant and  the  Land  Company,  the  Land  Company 
was  to  pay  his  attorney's  fees.  The  settlement  was 
reduced  to  writing  and  only  provides  for  the  payment 
of  court  costs;  the  plaintiff  testified  it  was  never 
agreed  that  the  Land  Company  was  to  pay  his  fees. 

It  is  also  contended  that  the  court  erred  in  per- 
mitting questions  to  be  put  to  practicing  attorneys  ex- 
amined as  to  the  reasonable  value  of  attorney's  fees. 
They  first  qualified  as  expert  witnesses  on  the  value 
of  legal  services.  The  questions  put  to  a  number  of 
these  witnesses  assumed  certain  facts  claimed  to  be 
based  on  the  evidence  of  the  plaintiff  and  asked  what 
would  be  the  reasonable,  customary  and  fair  value 
of  such  services  assuming  such  facts  to  be  true. 
To  some  witnesses  the  question  was  put  if  they  had 
heard  the  evidence  of  the  plaintiff  in  chief  as  to  the 
services  rendered  by  him,  and  having  answered  in  the 
affirmative  they  were  asked  what  in  their  judgment 
was  the  reasonable,  customary  and  ordinary  charge 
for  such  services.  The  first  method  is  the  approved 
method  of  introducing  expert  evidence.  The  latter 
method  is  not  good  practice  and  is  disapproved,  but  is 
not  reversible  error  when  there  is  no  conflict  on  the 
question  of  the  services  performed.  5  Ency.  of  Evi- 
dence, 619. 

It  is  also  insisted  that  an  instruction  given  at  the 
request  of  the  plaintiff  telling  the  jury  that  the  bur- 
den of  proving  the  plea  of  payment  was  on  the  de- 
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fondant,  was  erroneous.    This  was  an  aflSrmative  plea 
and  the  instruction  properly  stated  the  law. 

We  find  no  error  of  law  in  the  case. 

The  judgment  is  affirmed. 

Affirmed. 


LaCrosse  Lumber  Company,  Appellant,  y.  Grace  Metli- 
odist  Episcopal  Church  of  Jacksonville^  Appel- 
lee. 

1.  Mechanics*  liens — notice  must  state  name  of  contractor. 
Under  section  24  of  the  Mechanics'  Lien  Statute  a  notice  given  to 
the  owner  of  the  property  by  the  claimant  for  lien,  which  does  not 
state  that  such  claimant  is  a  sub-K^ntractor  or  was  employed  or 
contracted  to  furnish  materials,  and  which  does  not  state  the 
name  of  the  contractor  with  whom  he  contracted,  or  who  his 
principal  is,  is  inyalid. 

2.  Mechanics'  liens — church  trustees.  In  a  suit  to  ^iforce  a 
mechanics'  lien  against  a  church,  where  the  trustees  are  Joint  own- 
ers with  the  corporation  such  trustees  are  necessary  parties  and 
must  be  sued  and  served  with  summons  as  individual  trustees. 

3.  Pleading — demurrer  for  \/oant  of  necessary  parties  fnust  6e 
special.  A  demurrer  for  want  of  necessary  parties,  being  for  a 
matter  that  can  be  cured  by  amendment,  should  be  special. 

4.  Mechanics'  liens — statute  strictly  construed.  As  mechanics' 
liens  were  not  recognized  by  the  common  law  or  in  equity,  but 
exist  only  by  statute  creating  them,  and  providing  for  the  methods 
of  their  enforcement,  such  statutes  must  be  strictly  construed  with 
reference  to  the  requirements  upon  which  the  right  depends. 

5.  Mechanics'  uens — notice  must  "be  served  on  owner  or  agent. 
To  state  a  case  for  lien,  the  notice  required  by  the  statute  must 
be  shown  to  have  been  served  on  the  owner  or  his  agent. 

6.  Mechanics*  mens — original  contractor  need  not  give  notice. 
Under  section  5  of  the  Mechanics'  Lien  Statute,  when  the  claim- 
ant for  a  lien  is  an  original  contractor,  the  notice  to  the  owner, 
required  under  section  24,  is  not  necessary. 

Appeal  from  the  CircuH  Court  of  Morgan  county;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
AprU  term,  1912.     Affirmed.     Opinion  filed  March  18,   1918. 
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Adams,  Bobb  &  Adams,  and  J.  Mabshall  Miller,  for 
appellant;  James  B.  Wescott,  of  counsel. 

EiNAKER  &  Bberly,  Worthington  ^  Beevb  and 
William  N.  Hairgroye,  for  appellee. 

Mr,  Prbsidinq  Justice  Thompson  delivered  the 
opinion  of  the  conrt. 

Appellant  on  March  11,  1911,  filed  a  bill  to  fore- 
close a  mechanic's  lien  in  the  circuit  court  of  Morgan 
county,  alleging  that  on  or  about  June  1,  1909,  Grace 
Methodist  Episcopal  Church  of  Jacksonville,  Illinois, 
a  religious  corporation,  and  the  Trustees  of  Grace 
Methodist  Episcopal  Church  of  Jacksonville,  Illinois, 
were  the  owners  of  certain  real  estate  in  the  city  of 
Jacksonville;  that  on  or  about  said  date  said  Church 
and  the  Trustees  of  said  Church  entered  into  a  con- 
tract with  one  John  Stillwa^en,  whereby  said  Still- 
wagen  was  to  furnish  the  material  for  and  erect  a  cer- 
tain church  building  on  said  property ;  that  Stillwagen 
in  the  performance  of  his  contract  with  the  Church 
contracted  with  appellant  whereby  appellant  agreed 
to  furnish  and  deliver  lumber  at  the  then  market 
prices  therefor  which  was  used  in  the  construction  of 
said  building  to  the  value  of  $3,274.98,  the  last  delivery 
being  on  November  15,  1910,  *  *  at  which  time  said  con- 
tract between  this  complainant  and  John  Stillwagen 
was  fully  completed;'*  that  complainant  caused  to  be 
filed  in  the  office  of  the  circuit  clerk  of  Morgan  county 
a  verified  statement  of  claim  for  mechanic's  lien. 

The  bill  further  alleged  that  on  December  12,  1910, 
complainant  caused  to  be  served  upon  the  superin- 
tendent in  charge  of  said  church  building  and  upon 
the  proper  agent  of  said  church,  a  notice  of  a  mechan- 
ic's lien,  a  copy  of  which  is  attached  to  the  bill  as  an 
exhibit. 

The  bill  concludes  with  a  prayer  for  summons  for 
**the  Defendants,  The  Grace  Methodist  Episcopal 
Church  of  Jacksonville,  Illinois,  the  Trustees  of  Grace 
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Methodist  Episcopal  Church  of  Jacksonville,  Illinois, 
and  John  Stillwagen  and  the  Illinois  Steel  Bridge 
Company,  a  corporation.** 

Summons  was  returned  served,  **by  reading  and  de- 
livering a  true  copy  of  the  same  to  each  of  the  within 
named  Defendants,  W.  E.  Veitch,  President,  and 
Stephen  E.  Capps,  Secretary  of  the  Board  of  Trus- 
tees of  Grace  Methodist  Episcopal  Church  of  Jackson- 
ville, and  upon  W.  E.  Veitch,  Presideat  and  Stephen 
E.  Capps,  Secretary  of  the  Board  of  Trustees  of  the 
Trustees  of  Grace  Methodist  Episcopal  Church  of 
Jacksonville,  Illinois.'* 

On  May  17,  1911,  a  general  demurrer  was  filed  to 
the  bill  by  Grace  Methodist  Episcopal  Church  which 
was  overruled  and  an  order  entered  by  the  court  con- 
solidating this  case  with  another  suit  which  had  been 
filed  to  enforce  a  mechanic 's  lien  on  the   same  property. 

Answers  were  filed  by  the  defendants,  John  Still- 
wagen and  Grace  Methodist  Episcopal  Church,  repli- 
cations were  filed  thereto  by  appellant  and  the  oause 
was  referred  to  a  master  in  chancery. 

At  the  next  term  of  court  the  order  of  reference  was 
set  aside  upon  the  motion  of  Grace  Methodist  Episco- 
pal Church  and  John  Stillwagen  and  leave  given  de- 
fendants to  withdraw  their  answers  and  to  file  a  de- 
murrer to  the  bill  of  the  LaCrosse  Lumber  Company, 
appellant. 

Defendant,  Grace  Methodist  Episcopal  Church,  filed 
a  general  and  special  demurrer  on  January  16,  1912, 
setting  up  as  special  grounds  that  the  notice  served 
by  appellant  which  is  attached  to  the  bill  herein  as 
Exhibit  *^B'*  is  not  suflBcient  in  that  it  does  not  com- 
ply with  the  statute.  The  court  sustained  the  demur- 
rer and  dismissed  appellant's  bill  for  want  of  equity. 

It  appears  from  the  allegations  of  the  bill  that  the 
Trustees  of  Grace  Methodist  Episcopal  Church  are 
by  the  first  paragraph  of  the  bill  alleged  to  be  owners 
of  the  said  real  estate,  together  with  the  corporation, 
Grace  Methodist  Episcopal  Church.  If  the  Trustees 
of  Grace  Methodist  Episcopal  Church  are  joint  owners 
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with  the  corporation  they  are  necessary  parties,  and 
they  are  not  in  court.  They  must  be  sued  as  individ- 
ual trustees  and  served  with  summons  as  such.  They 
have  not  been  so  sued  and  have  not  been  served  ex- 
cept by  service  on  the  President  and  Secretary  of  the 
Board  of  Trustees  which  is  not  sufficient.  They  have 
entered  no  appearance,  have  filed  no  pleading  and  they 
are  not  named  except  as  a  body,  and  are  not  alleged  to 
be  a  corporation  anywhere  in  the  bill.  Grace  Metho- 
dist Episcopal  Church,  a  religious  corporation  is  in 
court  and  the  demurrer  is  filed  by  it  alone  and  this 
appeal  is  against  the  Church  corporation  only.  If  the 
trustees  hold  title  to  the  real  estate  then  appellant's 
bill  here  is  subject  to  a  demurrer  for  want  of  necessary 
parties  {Granquist  v.  Western  Tube  Co.,  240  111.  132), 
but  as  that  is  a  matter  that  could  be  cured  by  amend- 
ment, a  demurrer  on  that  ground  should  be  special. 

The  notice  served  by  appellant  is  as  follows : — *  *  To 
the  Trustees  of  Grace  Methodist  Episcopal  Church  of 
Jacksonville,  Illinois; — 

You  are  hereby  notified  that  LaCrosse  Lumber  Com- 
pany incorporated  and  doing  business  under  and  by 
virtue  of  the  Laws  of  the  State  of  Illinois,  dealers  in 
Lumber  and  other  building  materials,  have  heretofore 
furnished  from  time  to  time  lumber  and  other  build- 
ing materials  as  requested  and  called  upon  by  your 
agents  and  employees,  which  said  lumber  and  other 
buOding  materials  were  delivered  to  and  were  used 
in  the  construction  of  Grace  Methodist  Episcopal 
Church  building  under  a  contract  between  you  and 
one  John  Stillwagen  and  on  your  propeiiy  at  the 
Southwest  comer  of  West  Street  and  Church  Street  in 
the  city  of  Jacksonville,  Illinois,  described  as  lot  No. 
29  (Twenty-nine)  and  part  of  Lot  twenty-eight  (28)  in 
Block  Eight  (8)  in  Chancier 's  Addition  to  Jackson- 
ville, Illinois,  in  Morgan  County,  Illinois,  and  that 
there  is  now  due  and  owing  to  said  LaCrosse  Lumber 
Company  for  said  lumber  and  building  materials  fur- 
nished as  aforesaid  the  sum  of  Three  Thousand  Two 
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Hundred  Seventy-four  and  98-100— ($3,274.98)  Dol- 
lars. Dated  at  Jacksonville,  Illinois,  this  12tli  day  of 
December,  A.  D.  1910. 

LaCrosse  Lumber  Company,  Incorporated, 

By  Ollie  Parker,  Manager.** 

**This  12tli  day  of  December,  1910, 1  received  a  copy 
of  the  above  notice. 

(Signed)  Wm.  C.  MoCullough,  Supt. 

December  12-10 — ^Recd.  a  copy  of  the  above,  but 
without  assuming  any  liability  of  personal  sort  for 
the  Trustees  of  said  Church. 

(Signed)  W.  E.  Veitch.** 

Section  24  of  the  Mechanics  Lien  Statute  provides : 
**  Sub-contractors  or  parties  furnishing  labor  and  ma- 
terials may,  at  any  time,  after  making  the  contract 
with  the  contractor,  and  shall  within  sixty  (60)  days 
after  the  completion  thereof,  or,  if  «xtra  or  additional 
work  or  material  is  delivered  thereafter,  within  sixty 
(60)  days  after  the  date  of  completion  of  such  extra 
or  additional  work  or  final  delivery  of  such  extra  or 
additional  material,  cause  a  written  notice  of  his  claim 
and  the  amount  due  or  to  become  due  thereunder,  to 
be  personally  served  on  the  owner  or  his  agent  or 
architect  or  the  superintendent  having  charge  of  the 
building  or  improvement.**  This  section  also  provides 
that  such  notice  shall  not  be  required  when  the  con- 
tractor or  sub-contractor  shall  have  given  the  sworn 
statement  required  by  section  5  of  this  act.  This 
sworn  statement,  as  appears  from  the  allegations  of 
the  bill  was  not  given  by  the  original  contractor  as 
required  by  section  5,  hence  the  notice  required  by 
section  24  was  necessary.  Section  24  also  provides  that 
'Hhe  form  of  such  notice  may  be  as  follows:**  and 
gives  the  form  of  such  notice.  The  notice  herein  does 
not  comply  with  the  form  provided  by  the  statute 
which  is,  ''You  are  hereby  notified  that  I  have  been 
employed  by  (the  name  of  contractor),**  whereas  the 
notice  given  does  not  give  the  name  of  the  contractor 
and  does  not  state  that  appellant  was  a  sub-contract- 
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or  or  was  employed  by  any  person  who  was  an  orig- 
inal contractor  with  the  owners  of  the  property  npon 
which  this  lien  is  sought.  The  language  of  the  notice 
is  that  appellant  has  furnished  lumber,  etc.,  *'as  re- 
quested and  called  upon  by  your  agents  and  employes 
— ^under  a  contract  between  you  and  one  John  Still- 
wagen.  *  * 

This  language  does  not  convey  the  information  which 
the  statute  intends  to  have  conveyed  by  the  notice 
required  by  this  section  for  the  reason  that  nothing 
in  this  language  gives  notice  to  the  owners  of  any 
contract  between  the  original  contractor,  Stillwagen, 
and  appellant,  and  does  not  state  that  appellant  is  a 
sub-contractor  or,  if  it  was  a  sub-contractor,  who  is 
its  principal.  It  does  not  state  that  appellant  was  em- 
ployed by  any  person  to  furnish  materials,  etc.,  as  a 
sub-contractor  as  the  statute  requires.  The  notice  is 
that  the  material  furnished  by  appellant  was  fur- 
nished to  the  Trustees  of  Grace  Methodist  Episcopal 
Church,  *  *  as  requested  and  called  upon  by  your  agents 
and  employes''  and  there  is  no  allegation  that  the 
Trustees  of  Grace  Methodist  Episcopal  Church,  who 
are  not  in  court  are  the  representatives  of  the  ap- 
pellee, Grace  Methodist  Episcopal  Church. 

In  the  case  of  Schmidt  v.  Anderson,  253  HI.  29,  in 
construing  the  Mechanic's  Lien  Law  it  is  said;  **As 
mechanics'  liens  were  not  recognized  by  the  common 
law  or  in  equity  but  exist  only  by  virtue  of  statutes 
creating  them  and  providing  a  method  for  their  en- 
forcement, such  statutes  must  be  strictly  construed 
with  reference  to  those  requirements  upon  which  the 
right  depends."  Citing  Turnes  v.  Brenckle,  249  LI. 
394. 

The  allegations  of  the  bill  are  for  a  lien  because  of 
material  furnished  by  appellant  as  a  sub-contractor. 
To  state  a  case  for  a  lien  the  notice  to  the  owner  re- 
quired by  the  statute  must  be  served  on  the  owner  or 
his  agent.  The  notice  served  in  this  cause  as  alleged 
in  the  bill  is  that  appellant  was  an  original  contractor; 
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a  case  where  no  notice  is  required.  The  bill  alleges 
that  appellant  was  a  sub-contractor  under  the  original 
contractor  John  StUlwagen.  The  form  of  notice  given 
in  the  statute  requires  that  the  sub-contractor  shall 
state  the  name  of  the  party  who  contracted  with  the 
sub-contractor.  That  is  a  very  material  part  of  the 
notice.  The  notice  described  in  the  bill  does  not  state 
that  appellant  was  employed  by  the  original  contractor 
or  by  any  contractor  to  furnish  material,  but  only  that 
appellant  furnished  material  at  the  request  of  **your 
agents  and  employes,''  and  the  word  **your"  refers 
to  the  trustees,  not  the  corporation.  The  notice  set 
out  in  the  bill  will  not  sustain  a  claim  for  a  lien  in 
favor  of  appellant  as  a  sub-contractor.  The  demurrer 
was  properly  sustained  and  the  decree  is  affirmed. 

Affirmed. 


Arthur  C.  Loomls^  Appellee,  v.  Federal  Union  Surety 

Company,  Appellant. 

1.  OoNTBACTS — coftstruciion,  A  company  engaged  In  a  contract 
for  the  erection  of  a  railroad  bridge  became  financially  embarrassed, 
and  to  protect  the  company  which  was  surety  on  Its  bond  and  to 
secure  a  loan  from  such  company  executed  an  assignment  of  all 
sums  due,  or  to  become  due,  to  it  under  the  contract,  giving  the 
surety  company  full  power  and  control  over  all  such  moneys.  At 
the  same  time  the  surety  company  executed  a  contract  by  which  it 
agreed  that  it  would  pay  over  to  the  contractor  all  moneys  re- 
ceived by  it  under  the  assignment  under  such  restrictions  as  would 
insure  their  proper  application  to  the  discharge  of  labor  and  other 
claims  incurred  under  the  contract,  and  further  that  when  such 
claims  had  been  paid  the  surety  company  should  retain  a  sum  suffi- 
cient to  reimburse  it  for  its  loan  with  interest  Held,  that  the 
two  contracts  should  be  construed  together,  and  that  by  their 
clear  terms  the  surety  company  was  not  entitled  to  apply  funds  in 
its  hands  received  under  the  original  contract  to  the  payment  of  its 
loan  before  discharging  the  claim  of  a  sub-contractor. 

2.  EQurrr — pleading.  A  decree  based  on  a  contract  may  be  sus- 
tained where  the  general  terms  of  each  contract  are  aUeged  in  iooh 
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manner  as  to  support  the  decree  although  the  contract  Is  not  sot 
out  at  length. 

3.  Appeals  and  erbobs — waiver.  ETrror,  if  any,  in  awarding  in- 
terest according  to  the  rate  authorized  in  a  foreign  state  in  the 
absence  of  appropriate  averments  in  the  bill  is  waived  where  not 
assigned  as  error  or  argued. 

4.  Appeals  and  bbbobs — remittitur.  Where  an  item  is  errone- 
ously Included  in  the  decree,  but  in  their  argument  appellees  con- 
sent to  a  remittitur  of  the  amount  of  such  item,  the  decree  will  be 
affirmed  after  such  remittitur  at  the  costs  of  appellees. 

5.  Cobpokatiows — officers.  Where  money  due  to  a  corporation 
under  the  terms  of  a  contract  is  paid  by  check  which  is  endorsed 
to  an  officer  of  the  company  and  deposited  to  his  account,  a  por- 
tion of  it  being  applied  in  accordance  with  the  terms  of  the  con- 
tract, the  corporation  cannot  contend  that  it  is  not  responsible  for 
the  application  of  the  residue. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  B.  R.  E. 
KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed  on  remittitur.  Opinion  filed  March  18,  1918. 
Rehearing  denied  April  18,  1913. 

Statement  by  the  Court.  Arthur  C.  Loomis  and 
Daniel  P.  Bose,  partners,  of  whom  Loomis  is 
the  surviving  partner,  filed  a  bill  in  equity 
in  the  circuit  court  of  Coles  county  against  the 
Federal  Union  Surety  Company,  hereinafter  called  the 
Surety  Company,  the  Collier  Bridge  Company,  here- 
inafter called  the  Bridge  Company,  and  the  C,  C.,  C.  & 
St.  Louis  Eailway  Company,  hereinafter  called  the 
Railway  Company,  for  the  purpose  of  compelling  the 
Surety  Company  to  pay  to  complainants  certain 
.moneys  alleged  to  have  been  paid  to  it  by  the  Railway 
Company  under  a  sub-contract  dated  January  20, 1906, 
made  between  the  Bridge  Company  and  Loomis  and 
Rose,  under  an  original  contract  between  the  Railway 
Company  and  the  Bridge  Company. 

The  bill  alleges  that  the  complainants  as  sub-con- 
tractors entered  into  a  written  contract  with  the  Bridge 
Company  to  perform  certain  work  on  the  St.  Louis 
division  of  the  Railway  Company  for  a  certain  definite 
compensation  provided  for  in  the  si:b-(^ontract ;  that 
complainants  entered  upon  the  performance  of  the 
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work  and  prior  to  August  3,  1906,  had  received  from 
the  Bridge  Company  upon  estimates  on  completed  work 
all  moneys  due  them  except  a  retained  percentage  of 
$1,425.11;  that  the  Bridge  Company  delivered  to  the 
Railway  Company  its  penal  bond  in  the  sum  of  $20,- 
000,  with  the  defendant  Surety  Company,  as  surety 
for  the  performance  of  the  terms  and  requirements 
of  the  original  contract  between  the  Eailway  Com- 
pany and  the  Bridge  Company;  that  prior  to  August 
3,  1906,  the  Bridge  Company  became  financially  em- 
barrassed and  unable  to  proceed  with  its  contracts, 
and,  as  a  result  thereof,  an  agreement  was  made  be- 
tween the  Bridge  Company,  the  Surety  Company  and 
the  Railway  Company  reciting  that  whereas  the  surety 
bond  was  in  full  force,  and  the  Surety  Company  is  or 
may  be  liable  for  claims  and  debts  aggregating  a  large 
amount  and  may  suffer  great  loss  under  said  bond  un- 
less said  claims  are  paid,  and  whereas  the  Surety  Com- 
pany has  agreed  to  loan  a  certain  sum  of  money  to  the 
Bridge  Company  to  be  used  in  the  completion  of  the 
contract,  and  said  Surety  Company  does  not  loan  said 
money  except  on  the  execution  of  this  instrument,  now 
therefore,  the  Bridge  Company  assigns  and  transfers 
to  the  Surety  Company  all  rights  of  the  Bridge  Com- 
pany to  all  moneys  now  due  or  to  become  due  from  said 
Railway  Company  under  the  original  contract  on  ac- 
count of  monthly  assessments  or  retained  percentage 
and  all  moneys  due  shall  be  paid  by  the  Railway  Com- 
pany to  the  Surety  Company ;  that  thereafter  the  com-  ^ 
plainants  continued  in  the  performance  of  their  con- 
tract and  completed  the  same  to  the  satisfaction  of 
the  engineer  of  the  Railway  Company;  that  monthly 
estimates  were  made  after  August  3,  1906,  and  pay- 
ments made  to  the  Surety  Company  thereon  by  the 
Railway  Company,  and  the  Surety  Company  paid  to 
complainants  $16,196.47  and  that  there  is  still  due  them 
under  said  contract  $4,616.67  and  interest. 

It  is  also  allej^ed  that  the  Bridge  Company  is  in- 
solvent,  and  that  the  sole  and  only  consideration  for 
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the  assignment  to  the  Surety  Company  of  the  moneys 
dne  from  the  EaUway  Company  to  said  Bridge  Com- 
pany was  an  agreement  on  the  part  of  the  Surety  Com- 
pany to  distribute  said  moneys  among  complainants 
and  other  sub-contractors  entitled  thereto,  in  accord- 
ance with  the  estimate  sheets  attached  to  the  vouchers 
issued  and  paid  to  the  Surety  Company,  as  assignee 
of  the  Bridge  Company,  for  the  purpose  of  protecting 
said  Surety  Company  on  said  bond. 

The  bill  further  alleges  that  by  virtue  of  such  acts 
the  Surety  Company  became  a  trustee  holding  said 
sums  so  paid  by  said  Railway  Company  for  complain- 
ants and  that  the  Railway  Company  has  paid  to  the 
Surety  Company  all  the  money  due  complainants. 

The  bill  prays  for  an  answer  under  oath  by  the 
Surety  Company  and  that  it  set  forth  the  contract 
entered  into  at  the  time  of  the  assignment  of  August 
3,  1906,  A  demurrer  by  the  Railway  Company  on  the 
ground  that  it  was  not  a  necessary  party  was  sustained 
and  the  bill  dismissed  as  to  it.  Loomis  v.  Federal 
Union  Surety  Co.,  163  HI.  App.  621. 

The  defendant  Surety  Company,  after  the  demurrer 
to  a  plea  in  abatement  had  been  sustained,  answered 
the  bill  admitting  the  making  of  the  original  contract 
and  the  bond,  but  denying  any  knowledge  of  the  sub- 
contract between  the  Bridge  Company  and  complain- 
ants. It  admits  the  insolvency  of  the  Bridge  Company 
and  that  the  Bridge  Company  made  the  assignment 
of  moneys  due  or  to  become  due  from  the  Railway 
Company,  to  the  Bridge  Company,  and  denies  that  the 
monthly  estimates  furnished  any  information  of  the 
amount  of  money  due  the  complainants  and  that  there 
is  the  sum  of  $4,616.47  due  to  complainants ;  it  denies 
that  the  Railway  Company  made  monthly  estimates  of 
the  sums  due  complainants  and  issued  vouchers  to  the 
Surety  Company  therefor,  which  were  collected  and 
appropriated  by  it.  It  sets  forth  that  on  August  3, 
1906,  concurrently  with  the  making  of  the  assignment 
this  defendant  made  a  contract  with  the  Bridge  Com- 
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pany  reciting,  among  other  things,  that  whereas  the 
Bridge  Company  is  indebted  to  various  parties  and  it 
is  about  to  loan  the  Bridge  Company  $5,000,  that  in 
consideration  of  said  assignment,  the  Surety  Company 
agrees  with  the  Bridge  Company  to  pay  over  to  the 
Bridge  Company  all  moneys  received  by  it  under 
said  assignment,  under  such:  restrictions  as  will  in- 
sure the  proper  application  of  all  such  moneys  to 
the  discharge  of  the  labor,  material  and  other  bills 
incurred  by  the  Bridge  Company  in  the  prosecution 
of  its  work  under  said  contracts,  the  Surety  Company 
having  the  right  to  examine  the  books  of  the  Bridge 
Company  in  reference  to  such  work  and  to  indicate  the 
bills  on  which  such  payments  shaU  be  made,  providing 
such  payments  be  made  on  account  of  obligations  in- 
curred in  the  prosecution  of  the  work  under 
the  several  contracts;  that  when  all  the  bills, 
accounts  and  obligations  incurred  by  the  Bridge 
Company  in  connection  with  the  prosecution  of  its 
work  imder  the  several  contracts  shall  have  been 
paid,  the  said  Surety  Company  shall  retain  a  sufiScient 
sum  to  reimburse  it  for  the  $5,000  loaned  to  the  Bridge 
Company  with  interest;  that  when  said  contracts  are 
completed  and  all  bills  and  obligations  paid  connected 
with  the  prosecution  of  the  work,  including  the  $5,000 
loan  and  interest  shall  be  paid,  and  the  obligation  on 
the  surety  bond  released  the  Surety  Company  will 
pay  to  the  Bridge  Company  any  balance  of  money  re- 
maining and  turn  over  to  it  the  personal  property  de- 
scribed in  the  bill  of  sale  and  not  consumed ;  that  if  at 
the  completion  of  the  contracts  the  amount  received 
shall  be  insufficient  to  pay  the  obligations  incurred  in 
the  prosecution  of  the  work  and  the  $5,000  loan,  the 
Surety  Company  may  proceed  to  sell  so  much  of  the 
property  of  the  Bridge  Company  as  will  be  sufficient 
to  pay  the  deficiency  and  return  the  balance  to  the 
Bridge  Company. 

The  cause  was  heard  by  the  court  on  the  bill,  answer, 
replication  and  report  of  evidence  by  the  master.  The 
court  found  that  by  the  contract  between  the  Bridge 
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Company  and  the  Kailway  Company,  the  Bridge  Com- 
pany covenanted  to  promptly  pay  all  sub-contractors 
and  that  the  bond  executed  by  the  Bridge  Company 
and  the  Surety  Company  was  upon  condition  that  the 
Bridge  Company  should  perform  all  the  terms  and 
conditions  of  the  contract;  that  the  sum  received  by 
the  Bridge  Company  from  the  Eailway  Company  for 
said  work  was  ten  per  cent,  more  than  the  sum  to  be 
paid  the  complainants  by  the  Bridge  Company;  that 
by  the  assignment  and  contract  of  August  3,  1906,  be- 
tween the  Bridge  Company  all  moneys  received  by 
it  under  said  assignment  under  such  restrictions  as 
would  insure  the  proper  application  of  all  such  mon- 
eys to  the  discharge  of  labor,  material  and  other  bills 
incurred  by  the  Bridge  Company  in  the  prosecution 
of  its  work  under  the  contract,  and  when  all  the  ac- 
counts and  obligations  incurred  in  such  work  shall 
have  been  paid,  the  Surety  Company  should  reimburse 
itself  for  the  $5,000  loan  and  interest;  that  the  con- 
tract between  the  Bridge  Company  and  complainants 
was  executed  and  the  work  performed  in  the  state  of 
Indiana ;  that  the  legal  rate  of  interest  in  that  state  is 
six  per  cent.;  that  complainants  fully  executed  their 
contract  and  the  Surety  Company  had  received  the 
money  for  such  work  from  the  Kailway  Company ;  that 
there  had  been  reserved  by  the  Bridge  Company  on 
August  1,  1906,  ten  per  cent,  of  the  sum  due  complain- 
ants, being  $1,425.41,  and  the  same  had  been  reserved 
by  the  Eailway  Company  from  the  Bridge  Company; 
that  after  the  first  day  of  August  monthly  estimates 
were  made  out  by  the  engineer  with  attached  vouchers 
and  checks  less  the  ten  per  cent,  retained  and  delivered 
to  the  Surety  Company  as  assignee  of  the  Bridge  Com- 
pany showing  the  work  done  by  the  complainants ;  that 
for  work  done  after  the  1st  day  of  August  there  was 
retained  the  further  sum  of  $1,476.69,  being  ten  per 
cent,  of  the  compensation  due  complainants  exclusive 
of  the  said  ten  per  cent.  $1,435.27,  that  the  Surety  Com- 
pany received  all  of  said  sums  from  the  Kailway  Com- 
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pany ;  that  interest  on  the  several  sums  due  complain- 
ants from  the  date  they  were  paid  to  the  Surety  Com- 
pany at  six  per  cent,  to  the  date  of  the  decree  amount 
to  $1,420.02  making  a  total  of  $5,757.42  due  complain- 
ants and  that  the  Surety  Company  wrongfully  diverted 
the  sums  so  paid  to  it  and  rendered  a  decree  for 
$5,757.42  against  the  Surety  Company  in  favor  of  com- 
plainants.   The  Surety  Company  appeals. 

H.  A.  Neal,  for  appellant;  Henley  &  Bakeb,  of 
counsel. 

Vause  &  Hughes,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  appellant  contends  that  it  is  not  liable  to  com- 
plainants either  under  the  bond  executed  by  it  to  the 
Kailway  Company  as  surety  for  the  Bridge  Company, 
or  under  the  contracts  made  between  the  Bridge  Com- 
pany and  the  Surety  Company  when  the  Bridge 
Company  became  embarrassed  on  August  3,  1906, 
for  the  ten  per  cent,  withheld  before  August  3, 
1906,  from  the  complainants  until  the  completion  and 
acceptance  of  the  work,  and  the  work  done  after  Au- 
gust 3rd,  by  the  complainants  all  of  which,  under  the 
assignment  by  the  Bridge  Company,  was  paid  to  the 
Surety  Company. 

When  the  work  was  finally  completed  the  evidence 
shows  that  it  was  found  there  was  a  loss  on  the  work 
done  by  other  sub-contractors.  In  arriving  at  this  loss 
the  Surety  Company  adds  to  the  cost  of  the  work  the 
loan  of  $5,000  and  interest  made  by  the  Surety  Com- 
pany to  the  Bridge  Company  on  August  3, 1906.  It  was 
found  that  final  payment  made  to  the  Surety  Company 
by  the  Eailway  Company,  after  the  Surety  Com- 
pany had  retained  the  amount  of  $5,000  loan  and  inter- 
est would  only  pay  the  sub-contractors  sixty-nine  per 
cent,  of  the  amount  due  them.    All  the  sub-contractors 
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except  complainants  received  sixty-nine  per  cent,  of 
the  amount  due  them  in  full  of  their  respective  claims, 
and  the  Surety  Company  still  holds  in  the  hands  of 
its  treasurer  the  sixty-nine  per  cent,  of  the  sum  due 
complainants,  and  the  $5,000  and  interest  applied  by 
it  on  the  loan  of  August  3,  1906. 

The  Railway  Company  on  April  4,  1907,  paid  to  the 
Surety  Company,  as  assignee  of  the  Bridge  Company, 
its  final  payment  on  the  work  done  by  complainants 
under  their  sub-contract,  together  with  money  due  for 
work  done  by  other  sub-contractors.  One  W.  T.  Dur- 
bin  was  at  that  time  president  of  the  Surety  Company. 
The  Surety  Company  endorsed  the  check  to  Durbin, 
and  he  deposited  it  to  his  account  and  paid  part  of 
the  money  received  to  other  sub-contractors  and  it 
is  admitted  that  Durbin,  who  is  now  treasurer  of  the 
Surety  Company,  still  holds  $3,038.11  of  said  sum  then 
received  for  the  complainants.  The  $3,038.11  is  sixty- 
nine  per  cent,  of  the  principal  sum  due  them.  The 
Surety  Company  claims  it  is  not  liable  for  the  money 
Durbin  holds,  that  it  turned  over  to  him*  The  claim 
of  the  Surety  Company  is  not  tenable.  The  money 
Durbin  holds  that  was  turned  over  to  him  as  an  oflScer 
of  the  Surety  Company  by  the  Surety  Company  must 
be  considered  as  held  by  the  Company.  There  is  no 
disagreement,  or  at  least  it  is  not  disputed,  but  that 
the  principal  sum  claimed  by  the  complainants  as 
found  by  the  court  to  be  due  them  is  the  correct  sum 
due  to  complainants. 

If  by  virtue  of  the  contracts  of  August  3,  the  Surety 
Company  obligated  itself  to  collect  the  money  earned 
by  complainants  and  to  pay  them  out  of  the  money 
collected  then  this  decree  is  substantially  right. 

The  assignment  made  by  the  Bridge  Company  was 
made  for  the  purpose  of  securing  the  Surety  Company 
against  loss  on  its  bond,  and  eliminates  the  Bridge 
Company  from  contesting  the  disposition  of  the  mon- 
eys received  from  the  Eailway  Company.  It  gives 
the  Surety  Company  **full  power  and  control  over 
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all  said  moneys.'^  This  assignment  was  made  with 
the  knowledf^^e  of  the  Railway  Company  and  in  con- 
templation of  the  interest  of  all  parties.  The  contract 
made  by  the  Surety  Company  was  made  at  the  same 
time  and  in  consideration  of  the  assignment.  These 
two  instruments  must  be  construed  as  one  contract. 
The  contract  made  by  the  Surety  Company  after  cer- 
tain recitals  provides,  *^ First: — That  the  Federal 
Union  Surety  Company  will  pay  over  to  the  said  Col- 
lier Bridge  Company  *all  moneys  received  by  it  under 
assignments  hereinbefore  mentioned  under  such  rea- 
sonable restrictions  as  will  insure  the  proper  applica- 
tion of  all  such  moneys  to  the  discharge  of  labor, 
material  and  other  bills  incurred  by  the  Collier  Bridge 
Company  in  the  prosecution  of  work  under  said  con- 
tracts.' '*  **  Second: — When  all  the  bills,  accounts  and 
obligations  incurred  by  the  Collier  Bridge  Company 
in  connection  with  the  prosecution  of  the  work  under 
the  said  several  contracts  shall  have  been  paid  the  said 
Surety  Company  shall  retain  from  any  moneys  as- 
signed to  it,  as  aforesaid  a  sufficient  sum  to  reimburse 
it  for  the  Five  Thousand  Dollars  this  day  loaned  to 
the  Collier  Bridge  Company  with  interest  thereon.*' 

The  contract  clearly  provides  that  all  the  obligations 
of  the  Bridge  Company  incurred  in  the  prosecution  of 
the  work  under  the  several  sub-contracts  shall  be  paid 
by  the  Surety  Company  as  assignee  of  the  Bridge  Com- 
pany before  the  Surety  Company  had  the  right  to  re- 
pay itself  the  $5,000  loan.  The  Surety  Company  has 
on  hand  of  the  moneys  received  from  the  Railway 
Company  the  $3,038.11  held  by  its  former  president, 
now  treasurer,  for  the  complainants  and  the  $5,000 
appropriated  by  it  wrongfully  to  pay  the  loan  that  it 
had  made  to  the  Bridge  Company  without  having  paid 
the  debt  due  to  complainants,  and  on  which  it  has  ob- 
ligated itself  to  apply  the  money  received  by  it  from 
the  Railway  Company  before  paying  the  debt  to  it- 
self. 

It  is  also  insisted  the  allegations  of  the  bill  are  not 
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sufficient  to  sustain  the  decree  even  if  the  evidence  is 
sufficient.  The  bill  alleges  that  the  sole  consideration 
for  the  assignment  of  moneys  due  the  Bridge  Com- 
pany to  the  Surety  Company  was  an  agreement  on  the 
part  of  the  Surety  Company  to  distribute  said  moneys 
among  the  complainants  and  other  sub-contractors  in 
accordance  with  the  estimate  sheets  and  vouchers  is- 
sued and  paid  to  the  Surety  Company,  and  that  the 
Surety  Company  became  a  trustee  holding  said  sums 
paid  by  the  Eailway  Company  for  and  on  behalf  of 
complainants.  While  the  complainants  might  have 
amended  their  bill  after  the  coming  in  of  the  answers 
and  set  up  the  contract  at  length  the  allegations  of 
the  bill  sufficiently  allege  the  general  terms  of  the 
contract  which  sustains  the  decree. 

There  is  no  averment  in  the  bill  either  that  the 
contract  was  made  or  that  the  work  was  performed 
in  the  state  of  Indiana  or  that  the  legal  rate  of  in- 
terest in  Indiana  is  six  per  cent.,  although  the  evidence 
shows  that  the  contract  was  made  and  the  work  was 
aU  done  in  Indiana  and  that  the  legal  rate  of  interest 
in  Indiana  is  six  per  cent.  The  appellant  has  neither 
assigned  error  on  the  question  of  interest  or  mentioned 
that  question  in  its  argument  and  any  error,  if  there 
be  any  on  that  question,  is  waived. 

The  appellees  presented  a  claim  for  $187.85  for 
extras  with  interest  thereon  amounting  to  $60.17.  The 
claim  for  the  principal  sum  of  the  extras  was  disal- 
lowed but  the  appellees  admit  that  through  some  over- 
sight the  item  of  $60.17  interest  is  included  in  the 
decree.  The  decree  is  therefore  excessive  and  errone- 
ous to  that  amount.  The  appellees  in  their  argument 
consent  to  an  order  for  a  remittitur  of  the  sum  of 
$60.17.  The  decree  is  therefore  affirmed  for  the  sum 
of  $5,697.25  at  the  costs  of  appellee. 

Decree  affirmed  in  part. 

Affirmed. 
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Hary  E.  Oard,  Administratrix,  y.  Chicago  &  Alton 

Ballroad  Company,  Appellant. 

Raiiaoads — when  verdict  is  contrary  to  the  evidence.  Where 
plaintiffs  Intestate,  a  boy  of  fifteen,  while  standing  on  the  west 
track  of  defendant's  double  track  waiting  for  a  freight  train  to 
pass  on  the  east  track,  Is  struck  by  an  engine  running  on  the 
west  track,  and  the  evidence  shows  that  Intestate  had  good  eye- 
sight and  hearing,  was  familiar  with  the  surroundings  and  that 
his  view  of  the  engine  which  struck  him  was  unobstructed,  in- 
testate's want  of  ordinary  care  Is  shown  to  be  the  cause  of  his  death 
and  a  verdict  in  favor  of  plaintiff  cannot  be  sustained. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
March  18,  1913. 

Pattok  &  Pattok,  for  appellant;  Silas  H.  Stbawk, 
of  counsel. 

L.  F.  Hamilton  and  C.  J.  Chhistopheb,  for  appel- 
lee. 

Mr.  Pebsiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Mary  E.  Gard,  administratrix  of  the  estate  of  Will- 
iam P.  Gard,  deceased,  brought  this  action  in  case 
against  the  Chicago  &  Alton  Eailroad  Company  to  re- 
cover damages  suffered  by  reason  of  the  death  of  her 
son,  William  P.  Gard.  The  declaration  contains  sev- 
eral counts  averring  that  the  defendant  operates  a 
railroad  in  the  city  of  Springfield,  across  a  public 
street  called  south  Grand  avenue,  well  knowing  that  a 
great  number  of  persons  on  foot  and  otherwise  were 
constantly  on  said  avenue  passing  across  said  railroad 
track;  that  a  locomotive  with  a  car  attached  to  the 
front  end  was  being  driven  southerly  toward  said  ave- 
nue with  the  rear  end  of  the  engine  being  driven  in 
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front,  and  that  the  deceased  while  walking  on  said 
avenne  in  the  exercise  of  due  care  was  struck  by  said 
locomotive  and  killed.  The  negligence  averred  in  the 
several  counts  is  that  a  flagman  at  the  crossing  failed 
to  warn  the  deceased  of  the  approach  of  the  train; 
that  the  train  was  run  at  a  high  and  dangerous  rate 
of  speed ;  that  the  ordinances  of  the  city  of  Springfield 
limit  the  speed  of  passenger  trains  to  not  exceeding 
ten  miles  an  hour,  and  freight  trains  or  cars  to  not 
exceeding  six  miles  an  hour,  and  that  a  freight  train 
running  at  to-wit,  ten  miles  an  hour  struck  and  killed 
the  intestate;  that  defendant  failed  to  ring  a  bell  or 
blow  a  whistle ;  and  that  the  defendant  failed  to  have 
bars  or  gates  at  the  crossing  of  Grand  avenue.  The 
plea  was  the  general  issue.  A  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  $4,500  on  which  judgment 
was  rendered  and  the  defendant  appeals. 

It  is  insisted  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  the  defendant  for  the  reason  that 
the  deceased  was  not  in  the  exercise  of  due  care  at 
the  time  of  the  accident. 

The  evidence  shows  the  facts  to  be,  that  the  defend- 
ant has  a  double  track  railroad  running  on  Third 
street,  which  is  a  street  running  north  and  south  and 
paved  between  a  curbing  just  outside  the  tracks  and 
the  curbing  near  the  sidewalks,  so  that  travelers  drive 
north  and  south  on  that  street;  that  the  west  track  is 
used  by  trains  going  south,  and  the  east  track  by 
trains  going  north;  that  Grand  avenue  crosses  Third 
street  and  the  defendant's  tracks  at  right  angles;  that 
the  deceased  at  the  time  of  the  accident  was  a  boy 
of  the  age  of  fourteen  years  and  five  months,  who  lived 
on  the  east  side  of  the  railroad ;  that  on  the  morning 
of  the  accident  he  crossed  the  tracks  to  go  to  a  pasture 
on  the  west  side  of  the  railroad  and  south  of  Grand 
avenue  to  milk  the  family  cow ;  that  after  milking  the 
cow  he  started  home  going  through  a  hole  in  the  fence 
from  the  pasture  to  Third  street  a  few  feet  south  of 
Grand  avenue  and  carrying  his  pail  walked  north  to 
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Grand  avenne  and  east  towards  the  railroad  tracks. 
At  that  time  a  long  freight  train,  with  the  bell  ring- 
ing and  making  much  noise,  was  passing  north  across 
Grand  avenue  on  the  east  railroad  track;  that  a  flag- 
man at  the  crossing  was  on  the  east  side  of  the  freight 
train,'  he  having  gone  to  that  side  of  the  train  so  as 
to  notify  travelers  on  the  street  coming  from  the 
east,  if  it  was  safe  for  them  to  cross  the  tracks  after 
the  freight  train  had  passed ;  that  an  engine  was  back- 
ing south  going  at  the  rate  of  between  six  and  ten  miles 
an  hour,  on  the  west  track  pulling  a  freight  car;  that 
the  deceased  from  where  he  came  through  the  fence 
had  a  clear,  unobstructed  view  north  along  Third 
street  of  the  south-bound  track  for  upwards  of  a 
mile;  that  as  the  engine  approached  Grand  avenue 
the  fireman  was  on  the  west  side  of  the  engine  and  the 
engineer  on  the  east  side;  that  the  fireman  as  the 
engine  approached  the  avenue  saw  the  boy  walking 
east  towards  the  track  and  thought  the  boy  would  walk 
up  to  within  a  few  feet  of  the  track  and  stop  and 
when  he  saw  he  was  not  going  to  stop  he  shouted  to 
the  engineer  to  stop  and  shouted  at  the  deceased ;  and 
that  the  tank  on  the  tender  concealed  the  boy  from 
the  engineer  and  he  did  not  hear  the  shout  of  the 
fireman  until  the  boy  was  struck. 

There  is  a  conflict  in  the  evidence  as  to  whether  the 
bell  on  the  locomotive  that  struck  the  deceased  was 
ringing.  There  is  evidence  by  witnesses  that  they 
did  not  hear  the  bell  ringing,  but  the  preponderance 
of  the  evidence  appears  to  be  that  it  was  ringing  but 
the  noise  of  the  freight  train  drowned  the  sound  of 
the  bell  on  the  engine  that  struck  the  deceased. 

The  flagman  on  the  east  side  of  the  freight  train 
saw  the  deceased  approaching  from  the  west  through 
the  spaces  between  the  cars  as  they  passed,  but  was 
unable  to  notify  the  deceased  of  the  danger  because 
of  the  intervening  train. 

The  deceased  was  in  his  fifteenth  year,  with  good 
eyesight  and  hearing^  intelligent  and  familiar  with 
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the  surroundings  and  the  running  of  trains  over  these 
tracks.  The  view  of  the  train  which  struck  him  was 
unobstructed.  It  was  running  in  bright  daylight  in 
the  direction  that  trains  ran  upon  that  track,  and  he 
appears  to  have  kept  his  head  turned,  so  that  he  could 
only  see  in  the  direction  from  which  trains  did  not 
come  on  that  track.  There  was  no  occasion  for  hastily 
going  on  the  south-bound  track  and  no  inducement  or 
incentive  for  going  on  that  track  as  he  could  not  cross 
the  other  track  because  of  the  train  going  north  on  it. 
The  deceased  without  any  excuse  negligently  stepped 
in  front  of  the  approaching  train  which  at  a  speed,  not 
exceeding  from  six  to  ten  miles  an  hour  was  running 
in  the  proper  direction  on  its  track,  when  the  slightest 
care  would  have  revealed  its  approach  to  him.  It  is 
clear  that  his  want  of  ordinary  care  was  the  proximate 
cause  of  his  death,  and  the  judgment  cannot  be  sus- 
tained. It  is  therefore  reversed  with  a  finding  of 
fact. 

Reversed  with  finding  of  fact. 

Finding  of  fact :  The  deceased  was  not  in  the  exercise 
of  ordinary  care  at  the  time  he  was  struck  by  the 
train. 


Lottie  Hughes,  Administratrix,  Appellee,  y.  Danyille 

Brick  Company,  Appellant. 

1.  Deatq — family  of  deceased.  In  an  action  for  the  death  of 
plaintiffs  intestate,  an  employe  of  defendant,  evidence  as  to  the 
ages  of  surviving  children,  that  plaintiff  is  the  widow  of  deceased, 
and  that  deceased  supported  his  family  is  not  erroneous  though 
It  Is  not  proper  to  show  pecuniary  condition  of  widow. 

2.  Masteb  and  sebvant — when  evidence  sustains  verdict. 
Where  plaintiffs  intestate,  an  employe  of  defendant,  is  directed  by 
a  vice  principal  to  go  to  the  top  of  a  boom  and  place  a  chain, 
used  in  operating  a  steam  shovel,  over  the  top  of  shive  wheels 
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and  before  intestate  is  out  of  the  way  the  vice  principal  starts  the 
engine,  the  chain  is  rapidly  pulled  oyer  the  wheels  and  the  end 
strikes  intestate  on  the  head,  resulting  in  his  death,  there  is  no 
error  in  refusing  to  direct  a  verdict  for  defendant  and  a  Judgment 
for  $6,000  will  be  affirmed. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  March  18,  1913. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

E.  J.  FoLONiB  and  Charles  Tboup,  for  appeUant ;  H. 
B.  Bale,  of  counsel. 

Clabk  &  HuTTOK  and  Keeslab  &  Gunn,  for  appel- 
lee. 

Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Lottie  Hughes,  administratrix  of  the  estate  of 
George  L.  Hughes,  deceased,  brought  this  action  in  case 
against  the  Danville  Brick  Company,  a  corporation, 
to  recover  damages  suffered  by  reason  of  the  death  of 
her  husband,  George  L.  Hughes.  The  original  decla- 
ration of  two  counts  was  dismissed  at  the  close  of  the 
plaintiff's  evidence  and  the  case  was  submitted  to  the 
jury  on  four  additional  counts.  Each  of  these  counts 
avers  in  substance  and  in  different  forms,  that  the  de- 
fendant was  operating  a  steam  shovel  in  its  shale  pit; 
that  on  this  shovel  was  an  iron  chain  150  feet  long, 
weighing  3,000  pounds,  which  was  operated  over  shive 
wheels  on  the  end  of  a  boom  which  extended  about 
thirty  feet  into  the  air ;  that  this  chain  was  connected 
with  an  engine  which  moved  the  chain  over  the  shive 
wheels  and  operated  the  shovel;  that  the  chain  broke 
and  lay  on  the  ground  and  that  George  L.  Hughes  and 
other  servants  were  employed  by  the  defendant  in  re- 
pairing and  replacing  the  chain  over  the  shive  wheels ; 
that  J.  S.  Hofsas,  was  in  charge  of  the  operation  of 
the  steam  shovel  and  the  repair  of  said  chain  and 
had  the  direction  and  control  of  Hughes  and  was  not 
his  fellow  servant,  but  a  vice  principal  of  the  defend- 
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ant  and  a  snpeiior  of  Hughes;  that  a  cable  had  been 
attached  to  the  drum  of  the  engine,  passed  np  the 
boom,  over  the  shive  wheels  and  down  to  the  ground 
and  attached  to  the  end  of  the  chain;  that  Hofsas  or- 
dered Hughes  to  the  upper  end  of  the  boom  to  thread 
the  cable  over  the  shive  wheels  so  that  the  engine 
would  wind  the  cable  around  the  drum  and  draw  up 
the  chain  so  that  it  might  be  repaired;  that  Hughes 
in  obedience  to  the  command  mounted  the  boom  to 
the  shive  wheels  and  while  in  the  exercise  of  due  care 
Hofsas,  the  vice-principal,  negligently  started  the  en- 
gine and  caused  the  cable  to  be  wound  around  the 
drum  so  swiftly  that  the  chain  was  drawn  over  the 
shive  wheels  so  rapidly  that  the  free  and  broken  end 
of  the  chain  was  drawn  over  the  shive  wheels  with 
great  violence  and  struck  and  killed  Hughes.  One  of 
the  counts  further  avers  that  Hughes  did  not  know 
and  had  not  equal  opportunity  with  the  defendant  of 
knowing  the  danger,  and  that  the  defendant  carelessly 
failed  to  give  Hughes  information  of  the  danger  inci- 
dent to  threading  the  cable  over  the  wheels.  Another 
count  further  avers  negligence  in  failing  to  give 
Hughes  notice  that  the  engine  was  about  to  be  started 
so  that  he  might  dismount  from  the  boom.  The  other 
count  also  avers  negligence  of  the  defendant  in  not 
causing  a  tag  line,  or  other  means  of  control  to  be  at- 
tached to  the  free  end  of  the  chain  to  prevent  it  from 
running  over  the  shive  wheels,  and  in  starting  the  en- 
gine before  such  tag  line  was  attached ;  and  that 
Hughes  was  ordered  by  the  vice-principal,  Hofsas,  to 
thread  the  chain  over  the  shive  wheels  and  that  Hughes 
did  not  know  a  tag  line  was  not  attached  to  the  chain 
to  control  it.  A  verdict  was  returned  in  favor  of  plain- 
tiff for  $6,000,  on  which  judgment  was  rendered  and 
the  defendant  appeals. 

It  is  contended  that  the  court  erred  in  permitting 
proof  to  be  made  by  the  appellee  that  Lottie  Hughes 
was  the  widow  of  the  deceased  and  that  Leslie,  Grace 
and  Eva  Hughes  were  the  three  children  surviving 
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him  and  that  their  ages  were  nineteen,  sixteen  and  ten 
years  respectively  and  that  the  deceased  supported  his 
family.  It  is  not  proper  to  show  the  pecnniary  condi- 
tion of  the  widow  and  family,  hut  it  is  competent  to 
show  that  they  were  dependent  on  the  deceased  for 
support  at  the  time  of  his  death.  **It  cannot  well  be 
said  that  proof  that  the  wife  and  next  of  kin  of  the 
deceased  were,  at  and  before  the  time  of  his  decease, 
dependent  on  him  for  support,  or  that  he  was  her  or 
their  whole  support,  is  wholly  immaterial  and  irrele- 
vant to  any  point  at  issue  in  the  case.**  Pennsylvania 
Co.  V.  Kea^e,  143  111.  173;  Preble  v.  Wabash  R.  Co., 
243  111.  340;  Brennen  v.  Chicago  &  Carter ville  Goal 
Co.,  241  HI.  610.  It  has  also  been  held  that  in  fixing 
damages  the  jury  may  take  into  consideration  the  mat- 
ter of  the  instruction  and  moral  training  of  the  minor 
children  of  the  deceased  so  far  as  the  same  appears 
from  the  evidence.  Illinois  Cent.  R.  Co.  v.  Weldon, 
52  HI.  290;  Goddard  v.  Emler,  222  111.  462.  It  was 
necessary  to  aver  and  prove  who  were  the  next  of 
kin.  The  error,  if  any,  in  proving  the  age  of  the  chil- 
dren was  therefore  harmless. 

The  contention  of  appellant  most  strenuously  argued 
is  that  under  the  evidence  the  appellee  is  not  entitled 
to  recover  a  judgment  and  that  the  court  erred  in 
refusing  to  instruct  a  verdict  for  the  appellant.  The 
evidence  shows  that  the  deceased  for  some  time  prior 
to  his  death,  was  employed  with  other  men  by  ap- 
pellant to  operate  a  steam  shovel.  He  was  acting  as 
craneman,  and  when  the  shovel  was  working  his  place 
was  on  a  platform  about  ten  feet  from  the  lower  end 
of  the  boom,  which  was  about  thirty  feet  long  and  ex- 
tended into  the  air  at  an  angle  of  about  forty-five  de- 
grees so  that  the  upper  end  was  about  twenty-five 
feet  from  the  ground.  Hofsas  had  full  power  and 
authority  to  direct  all  the  men  working  in  the  steam 
shovel  gang,  where  to  work  and  what  to  do.  He  was 
also  engineer  of  the  steam  shovel,  and  it  was  his  duty 
to  direct  all  the  actions  both  of  the  machinery  and  the 
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men  connected  with  the  business  of  operating  the 
shovel.  On  the  date  of  the  accident  a  long  heavy 
chain  made  of  inch  and  quarter  iron  with  the  links 
about  six  inches  long,  which  was  used  as  a  belt  in 
operating  the  shovel,  broke  and  a  part  of  it  was  piled 
in  a  heap  near  the  dipper,  immediately  under  the  shive 
wheels  at  the  upper  end  of  the  boom  over  which  the 
chain  was  operated.  Hofsas  took  the  men  of  his  gang, 
with  others  from  other  departments  of  the  business, 
and  attempted  to  repair  the  chain.  A  wire  cable  an 
inch  and  a  half  thick  was  attached  to  the  end  of  the 
chain  and  run  up  over  one  of  the  shive  wheels  and 
down  the  boom  to  the  lower  end,  where  it  was  attached 
to  the  drum  of  the  engine  so  as  to  draw  the  chain  up 
over  the  shive  wheels.  Hofsas  ordered  Hughes  to  go 
up  on  the  boom  to  the  upper  end  and  thread  the  chain 
into  the  shive  wheels  when  it  should  be  drawn  up  by 
the  cable.  Along  the  side  of  the  boom  was  a  ladder  up 
which  Hughes  climbed  to  reach  the  upper  end  of  the 
boom  where  the  shive  wheels  were  located. 

Hofsas  then  went  to  the  engine  and  started  it,  pulling 
one  end  of  the  chain  up  to  the  upper  end  of  the  boom, 
where  the  engine  was  stopped  until  Hughes  threaded 
it  over  the  wheels  by  means  of  a  short  bar.  Hughes 
and  the  end  of  the  boom  were  in  the  view  of  Hofsas 
as  he  stood  at  the  engine.  Hofsas  enquired  of  Hughes 
if  he  had  the  chain  threaded  and  on  his  replying '  'yes,  '^ 
Hofsas  again  started  the  engine,  without  giving 
Hughes  an  opportunity  to  get  away  from  the  upper 
end  of  the  boom,  and  rapidly  pulled  the  chain  over 
the  shive  wheels.  The  broken  and  loose  end  of  the 
chain  flew  up  over  the  shive  wheels  like  a  whip  cracker 
and  struck  Hughes  on  the  head,  from  the  effect  of 
which  he  died  in  a  short  time. 

It  cannot  reasonably  be  contended  that  it  was  not 
negligence  to  start  the  engine  and  pull  the  chain  up 
over  the  end  of  the  boom  and  then  down  the  boom  to- 
wards the  drum  so  that  the  part  of  the  chain  on  the 
boom  with  the  action  of  the  engine  overbalanced  the 
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part  of  the  chain  that  was  suspended  from  the  upper 
end  of  the  boom,  so  that  the  loose  end  of  the  chain  was 
flipped  up  over  the  end  of  the  boom,  either  from  the 
action  of  the  engine  or  the  weight  of  the  longer  end  of 
the  chain  along  the  boom  while  Hughes  was  at  the  up- 
per end  of  the  boom.  The  ordering  Hughes  upon  the 
boom  to  thread  the  chain  and  the  starting  of  the  en- 
gine after  it  was  threaded  are  so  closely  connected  that 
the  consequences  resulting  therefrom  cannot  be  sep- 
arated and  the  master  is  liable  therefor,  Norton  Bros. 
V.  Nadebok,  190  HI.  603;  Roehling  Const.  Co. 
V.  Thompson,  229  HI.  42.  The  evidence  showing  that 
Hughes  was  subject  to  the  order  of  Hofsas  and  that 
the  acts  of  Hofsas  were  those  of  a  vice-principal  the 
court  properly  refused  to  direct  a  verdict  for  ap- 
pellant. 

It  is  also  assigned  for  error  that  the  court  erred  in 
the  giving  of  one  and  the  refusing  of  other  instruc- 
tions. The  jury  were  fully  instructed  on  the  proposi- 
tions of  law  involved  and  there  is  no  error  in  appel- 
lee's given  instruction  of  which  complaint  is  made. 
Finding  no  error  requiring  a  reversal  of  the  case  the 
judgment  is  affirmed. 

Affirmed. 


B.  A.  Stewart,  Appellee,  y.  Bloomington,  Champaign 
&  Decatur  Railway  Company,  Appellant. 

1.  Railboads — what  instruction  erroneous  as  to  sufficient  cattU 
guards.  In  an  action  for  the  value  of  a  horse  killed  by  an  electric 
car  of  defendant  it  Is  error  to  instruct  that,  if  the  Jury  belleye 
from  the  evidence  that  the  horse  in  question  without  negligence 
on  plaintiff's  part  got  upon  defendant's  railroad  track  over  a  cat* 
tie  guard  maintained  by  defendant,  that  the  horse  got  on  the  rait 
road  on  account  of  the  insufficiency  of  said  cattle  guard,  and  that 
the  place  where  the  animal  was  killed  was  not  at  the  crossing  of 
A  public  highway,  nor  within  the  limits  of  a  town,  city  or  vlUage 
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and  that  said  railroad  had  been  open  for  use  for  six  months  or 
more  before  the  time  said  animal  was  killed,  then  In  such  case  they 
should  find  the  issues  for  plaintiff. 

2.  Railboads — when  cattle  guard  complies  toith  statute.  If  a 
railroad  cattle  guard  is  suitable  and  sufficient  to  prevent  ordinary 
stock  or  stock  to  some  extent  unruly  from  getting  on  the  railroad, 
it  complies  with  the  statute  and  the  owner  of  a  horse  which  passes 
over  such  guard  on  the  railroad  where  it  Is  killed  by  a  car  can- 
not recover. 

8.  Railboads — when  no  recovery  on  ground  that  cattle  guard  is 
not  suitable.  If  a  horse  passes  over  a  railroad  cattle  guard  because 
of  its  unruly  character  and  not  because  the  guard  is  not  suitable 
and  sufficient  to  turn  stock  and  not  because  of  the  railroad  com- 
pany's negligence  in  failing  to  maintain  a  suitable  and  sufficient 
guard,  the  owner  is  not  entitled  to  recover  if  such  horse  is  killed 
on  the  railroad  by  a  car. 

4.  Railboads — what  evidence  proper  as  to  whether  a  cattle  guard 
is  suitable  and  sufficient  to  turn  stock.  In  an  action  for  the  value 
of  a  horse  killed  by  defendant's  electric  car  on  its  right  of  way  be- 
cause of  defendant's  alleged  negligent  failure  to  keep  and  maintain 
good  and  sufficient  cattle  guards,  evidence  by  experienced  railroad 
men  that  the  guard  in  question  is  of  a  standard  make  and  in  general 
use  on  first  class  railroads  is  proper. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Coir 
osTiN  D.  Mtbbs,  Judge,  presiding.  Heard  in  this  court  at  th« 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
18, 1918. 

Livingston  &  Bach  and  H.  C.  White,  for  appellant. 

N.  W.  Bbandican  and  Wblty,  Sterling  &  Whit- 
MOBE,  for  appellee. 

Mr.  PftBSiDiNO  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case  brought  by  appellee  against 
appellant  to  recover  the  value  of  a  horse  killed  by  one 
of  appellee  *s  electric  cars  upon  its  right  of  way  during 
the  night  of  July  31,  1910.  Appellee  avers  in  his 
declaration  that  it  was  the  duty  of  appellant  to  keep 
and  maintain  **good  and  sufficient**  cattle  guards  to 
prevent  animals  from  passing  upon  appellant  *s  right 
of  way  and  that  the  appellant  negligently  failed  to 
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keep  and  maintain  such  good  and  sufficient  cattle 
guards. 

Appellee  offered  hearsay  evidence  which  tended  to 
show  that  the  horse  had  been  put  in  his  bam  lot  the 
evening  before  it  was  killed  and  that  it  had  broken  out 
of  the  lot  on  the  highway  and  wandered  along  the 
highway  to  the  railroad  crossing.  There  is  evidence 
tending  to  show  the  horse  passed  over  the  cattle  guard 
on  to  the  railroad  where  it  was  killed  by  a  train,  but 
there  was  no  competent  evidence  on  the  question  as  to 
where  the  horse  was  left  that  evening  or  how  it  escaped 
from  appellee.  The  evidence  offered  by  appellee  how- 
ever tended  to  show  that  the  horse  was  not  an  ordi- 
nary animal,  but  unruly.  Since  the  case  must  be  re- 
versed for  the  giving  of  an  erroneous  instruction  we 
refrain  from  discussing  the  merits  of  the  case. 

The  second  instruction  given  for  appellee  is :  *  *  The 
court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  plaintiff's  horse  in  question 
without  negligence  on  the  part  of  plaintiff,  got  upon 
defendant's  railroad  track  over  a  cattle  guard  main- 
tained by  said  defendant;  that  said  horse  got  on  the 
said  railroad  on  account  of  the  insufficiency  of  said  cat- 
tle guard,  and  that  said  place  where  said  animal  was 
killed  was  not  at  the  crossing  of  a  public  highway,  nor 
within  the  limits  of  a  town,  city  or  viUage,  and  that 
said  railroad  had  been  open  for  use  for  six  months  or 
more  before  the  time  said  animal  was  killed,  then  in 
such  case  you  should  find  the  issues  for  the  plaintiff." 
This  instruction  directs  a  verdict  and  tells  the  jury 
that  if  the  horse  got  on  the  railroad  track  without 
negligence  on  the  part  of  appellee  then  it  got  on  the 
track  on  account  of  the  insufficiency  of  the  cattle 
guard.  It  does  not  leave  to  the  jury  the  question 
whether  the  cattle  guard  was  suitable  and  sufficient  to 
turn  stock  and  whether  the  appellant  was  negligent  in 
failing  to  provide  a  suitable  and  sufficient  cattle  guard. 

If  the  cattle  guard  was  suitable  and  sufficient  to  pre- 
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vent  ordinary  stock  or  stock  to  some  extent  nnruly, 
from  getting  on  the  railroad,  then  it  complied  with  the 
statute  and  there  could  be  no  recovery  by  appellee.  If 
the  horse  got  over  the  cattle  guard  not  because  the  cat- 
tle guard  was  not  suitable  and  sufficient  to  turn  stock, 
and  not  because  of  negligence  of  appellant  in  failing 
to  maintain  a  suitable  and  sufficient  cattle  guard,  but 
because  of  its  unruly  character,  then  appellee  was  not 
entitled  to  recover.  The  instruction  directing  a  ver- 
dict was  erroneous  in  omitting  a  material  element  of 
the  case  and  in  assuming  that  the  cattle  guard  was  in- 
sufficient without  requiring  the  jury  to  find  such  to  be 
a  fact  from  the  evidence. 

The  appellant  offered  to  prove  by  experienced  rail- 
road men  that  this  particular  cattle  guard  is  of  stand- 
ard make  and  in  general  use  on  first  class  railways. 
An  objection  was  sustained  to  this  evidence.  This 
evidence  was  proper  as  tending  to  support  the  conten- 
tion that  the  cattle  guard  in  question  was  suitable  and 
sufficient  to  turn  stock.  Lake  Erie  <&  W.  R.  Co.  v. 
Murray,  69  HI.  App.  274.  Because  of  the  errors  in- 
dicated the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remamled. 


Jolin  W.  Kuhlman,  Appellant,  y.  Harvey  J.  Adkins, 

Appellee. 

1.  I17SUBANCE — agency.  An  Insurance  company  by  sending  a  pol- 
icy to  a  party  to  deliver  to  the  insured  makes  such  party  its  agent 
to  deliver  the  policy,  and  an  offer  by  the  insured  to  return  the  policy 
to  said  party  is  an  offer  to  return  it  to  the  company. 

2.  Insurance — cancellation  of  policy.  Where  the  insured  tenders 
the  policy  back  to  the  agent  of  the  company  who  delivered  it  to 
him,  and  tells  such  agent  that  it  is  not  what  he  contracted  for  he 
does  all  that  is  required  of  him  to  cancel  it 
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Appeal  from  the  Circuit  Court  of  Pilse  county;  the  Hon.  Habbt 
HiGBBE,  Judge,  presiding.  Heard  in  thia  court  at  the  October  Urm^ 
1912.    Affirmed.    Opinion  filed  March  18,  1918. 

L.  T.  Graham  and  Anderson  &  Matthews,  for  ap- 
pellant. 

W.  E.  Williams  and  A.  Clay  Williams,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

John  W.  Kuhhnan,  began  this  suit  before  a  justice 
of  the  peace  to  recover  the  amount  of  a  promisory 
note  for  $21.94,  dated  August  25,  1908,  and  due  on  or 
before  May  1,  1909,  executed  by  Harvey  J.  Ad[kins, 
payable  to  the  order  of  himself  and  endorsed  by  him. 
An  appeal  to  the  circuit  court  was  taken  from  the 
judgment  before  the  justice  of  the  peace.  A  trial  be- 
fore a  jury  in  the  circuit  court  resulted  in  a  verdict 
for  defendant,  on  which  judgment  was  rendered  and 
plaintiff  appeals. 

The  note  was  given  to  one  Stevens  for  the  premium 
on  a  life  insurance  policy.  Stevens  sold  the  note  to 
appellant  a  day  or  two  after  it  was  executed.  The 
defense  urged  against  the  note  is  failure  of  considera- 
tion in  that  it  was  procured  by  fraudulent  representa- 
tions of  Stevens  and  that  the  maker  of  the  note  re- 
pudiated the  policy  as  soon  as  he  discovered  the  fraud 
and  that  appellant  was  interested  with  the  insurance 
agent  Stevens  in  the  procuring  appellee  to  take  the  in- 
surance and  give  the  note  and  was  not  an  innocent 
purchaser.  The  proof  shows  that  one  Stevens,  an 
agent  of  an  insurance  company,  took  the  note  to  him- 
self as  the  first  payment  on  a  policy  of  life  insurance 
and  endorsed  it  to  appellant  very  soon  after  the  note 
was  executed;  that  Stevens  had  some  previous  Ac- 
quaintance with  appellant;  that  Stevens  while  solicit- 
ing insurance  in  that  vicinity,  although  there  were  two 
hotels  in  the  town,  made  his  home  at  appellant's  eat- 
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ing  and  sleeping  there  without  charge ;  that  appellant 
drove  Stevens  to  see  various  parties  about  taking  out 
insurance  and  with  Stevens  talked  insurance  to  them ; 
that  Stevens  made  his  headquarters  at  appellant's 
place  of  business  and  appellant  there  introduced  ap- 
pellee to  Stevens  and  recommended  Stevens  and  the 
insurance  company  that  he  represented  and  heard  the 
representations  that  Stevens  made  to  appellee  as  to 
the  contract  of  insurance ;  that  he  said  to  appellee  that 
he  carried  old  line  insurance  and  that  the  policy  was  a 
good  one  and  no  other  company  could  give  him  as  good 
a  contract  as  the  one  offered  by  Stevens ;  the  represen- 
tations were  that  on  a  $1,000  policy  at  the  end  of  twen- 
ty years  the  company  would  return  the  $1,000,  with  at 
least  seven  per  cent,  interest.  Appellee  by  these  rep- 
resentations was  induced  to  take  a  $1,000  policy  and 
gave  the  note  sued  on  as  the  first  premium.  Stevens 
soon  thereafter  left  the  community  and  the  policy  was 
sent  to  appellant  to  deliver  to  appellee.  Appellee 
soon  thereafter  on  reading  the  policy  discovered  it  was 
not  what  he  had  contracted  for  with  Stevens.  He 
thereupon  repudiated  it,  and  offered  to  return  it  to  ap- 
pellant at  the  same  time  telling  him  it  was  not  what  he 
contracted  for,  but  appellant  would  not  receive  it. 

Appellant  was  by  the  insurance  company  made  its 
agent  to  deliver  the  policy  to  appellee  and  an  offer  to 
return  it  to  him  was  an  offer  to  return  it  to  the  com- 
pany. There  was  evidence  from  which  a  jury  might 
find  that  appellant  was  a  party  to  the  fraudulent  trans- 
action and  was  not  a  purchaser  of  the  note  in  good 
faith.  The  appellee  having  tendered  the  policy  back 
to  the  agent  of  the  company  who  delivered  it  to  him 
did  all  that  was  required  of  him  to  cancel  it.  The  evi- 
dence sustains  the  judgment  and  it  is  aflSrmed. 

Affirmed. 
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Joseph  N.  Loving,  Appellee,  y.  Michael  Kane  et  al., 

Appellants. 

1.  Bbokebs — commissions.  Where  the  evidence  shows  that 
plaintiff  had  a  written  contract  with  defendants  to  act  as  their 
agent,  and  induced  the  purchaser  to  sign  a  contract  and  afterwards 
another  agent  acting  for  defendants  made  the  sale,  a  verdict  for 
plaintiff  for  commissions  may  be  sustained. 

2.  Evidence — as  to  negotiations  in  securing  a  purchaser  for  a 
farm.  In  an  action  on  a  written  contract  to  recover  commissions 
for  the  sale  of  defendant's  farm,  testimony  of  the  purchaser  as  to 
negotiations  with  plaintiff  concerning  the  purchase  prior  to  the 
date  of  the  written  contract  is  admissible  to  show  what  plaintiff 
did  in  securing  a  purchaser  there  being  evidence  that  there  was 
a  verbal  contract  before  the  written  one. 

3.  Evidence — to  show  work  done  by  plaintiff  in  securing  pur- 
chaser for  defendant's  farm.  In  an  action  to  recover  commissions 
for  sale  of  defendant's  farm,  a  memorandum  made  by  plaintiff  and 
the  purchaser,  at  the  recorder's  office,  showing  the  amounts  of  the 
mortgages  is  admissible  in  evidence,  since  it  was  part  of  the  work 
done  in  attempting  to  make  sale. 

4.  New  tbial — newly  discovered  evidence.  In  an  action  to  re- 
cover commissions  for  the  sale  of  a  farm,  a  new  trial  is  properly 
denied  where  the  newly  discovered  evidence  only  tends  to  impeach 
plaintiff  and  is  merely  cumulative  of  other  evidence. 

5.  New  trials — where  newly  discovered  evidence  would  not  lead 
to  different  result,  A  new  trial  is  not  granted  because  of  newly 
discovered  evidence,  unless  it  would  probably  lead  to  a  different 
result 

6.  Tbials — where  it  is  contended  trial  fudge  was  absent  during 
final  argument.  In  reviewing  the  question  whether  it  was  error  to 
deny  a  motion  for  new  trial  on  the  ground  that  the  trial  Judge 
was  absent  during  the  final  argument,  a  statement  made  by  the 
Judge  in  disposing  of  the  motion,  to  the  effect  that  he  was  not 
absent,  which  is  incorporated  in  the  bill  of  exceptions  controls 
and  ex  parte  affidavits  are  not  considered. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wtl- 
LiAM  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  18,  1913.  Re- 
hearing denied  April  18,  1913. 

Jack,  Deck  &  Whitfield,  for  appellants. 

Whitney  &  Fitzgebald  and  J.  S.  MoLAXjOHiiiN,  for 
appellee. 
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Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

This  is  a  suit  brought  by  Joseph  N.  Loving  to  re- 
cover a  commission  from  Michael  Kane  and  Nora 
Kane  for  the  sale  of  a  farm  of  the  defendants.  Plain- 
tiff recovered  a  verdict  and  judgment  for  $363.10.  The 
defendants  appeal.  r 

Appellants  assign  numerous  errors.  Among  oth- 
ers it  is  insisted  that  the  evidence  does  not  show  that 
.ippellee  was  the  procuring  cause  of  the  sale  and  that 
the  court  should  have  instructed  a  verdict  for  the  de- 
fendants. Appellants  owned  a  farm  of  363  and  a 
fraction  acres,  close  to  Dalton  City  in  Macon  county. 
Appellee  is  a  real  estate  agent  residing  in  Decatur. 
The  evidence  of  appellee  is  that  Nora  Kane  had  fre- 
quently, prior  to  July,  1911,  talked  to  him  about  sell- 
ing the  farm  and  fixed  a  price  but  no  other  terms ;  that 
on  July  19,  1911,  he  met  Mrs.  Kane  in  Decatur  and 
she  asked  him  if  he  had  any  prospective  buyers  for 
her  farm;  that  he  replied  *Hhat  from  what  I  learn 
you  have  been  turning  down  so  many  people  about  the 
sale  of  it  that  if  I  work  for  you  any  further  I  want  it 
in  writing,^*  that  she  then  signed  a  contract  agreeing 
to  take  $200  net  per  acre ;  this  contract  was  afterwards 
signed  by  Michael  Kane ;  that  it  was  agreed  he  should 
have  all  he  could  get  above  $200  an  acre  for  his  com- 
mission ;  that  he  at  that  time  mentioned  to  Mrs.  Kane 
four  parties,  among  them  John  Henneberry  as  pros- 
pective purchasers,  who  were  wanting  to  buy  farms 
and  that  he  wrote  to  them  concerning  the  sale  of  this 
farm  as  soon  as  he  had  the  contract  signed  by  her;  that 
after  that  he  talked  to  John  Henneberry  several  times, 
in  regard  to  the  sale  of  the  farm ;  that  about  September 
1  st,  he  priced  the  farm  to  Henneberry  at  $201,  an  acre 
and  Henneberry  said  if  he  could  sell  his  farm  he  would 
take  the  Kane  farm.  Appellee  at  that  time  told  Henne- 
berry that  he  could  readily  sell  his  farm  as  he  had 
buyers  close  to  it  who  would  gladly  buy  it.  He  again 
talked  with  Henneberry  on  September  14th,  about  the 
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mortgage  on  the  Kane  farm  and  they  went  to  the  re- 
corder's office  and  examined  the  records.  The  same 
day  Henneberry  signed  a  contract  authorizing  ap- 
pellee  to  sell  his  farm  of  194  acres  for  $40,000  **to  be 
sold  on  condition  that  the  owner  can  and  does  buy  the 
363  acre  farm  of  Michael  &  Nora  Kane  in  Sec.  25, 
in  Mt.  Zion  Township  and  it  is  agreed  by  and  between 
the  parties  that  I  will  allow  $100.  com.  in  case  of  sale 
and  agree  to  pay  $201  per  acre  for  the  Kane  farm.*' 
Appellee  testifies  that  on  that  day  or  the  next  day  he 
wrote  a  letter  to  the  Kanes  notifying  them  that  he  had 
sold  their  farm  to  Henneberry  for  $201  an  acre.  Appel- 
lants deny  receiving  any  such  letter,  although  a  letter 
from  Mrs.  Kane  to  appellee  states  that  she  has  a  letter 
from  appellee  concerning  a  trade  of  the  farms,  and  that 
she  met  appellee  the  day  of  the  receipt  of  the  letter 
and  told  him  she  would  not  trade,  but  appellants  did 
not  produce  the  letter.  Appellee  also  testified  that  two 
days  after  writing  the  letter  to  the  Kanes  notifying 
them  he  had  sold  the  farm,  he  got  a  telephone  message 
from  the  Kanes  to  meet  them  in  a  certain  store ;  that 
he  went  to  the  store  and  Mrs  Kane  was  not  there,  but  he 
met  her  on  the  street  during  the  day  and  told  her  he 
had  sold  the  farm  to  Henneberry  and  asked  her  if  she 
would  take  the  Henneberry  farm  in  part  payment; 
she  said  she  did  not  want  to  trade  and  appellee  re- 
plied **If  you  don't  want  to  trade  you  don't  have  to, 
but  then  he  is  going  to  take  the  farm  just  the  same. 
He  has  bought  the  farm  alright  and  I  says  we  will  be 
around  all  right  in  a  little  while  to  put  up  some  money 
and  close  the  deal.  And  she  says  she  was  glad  I 
sold." 

On  the  21st  of  September,  appellants  executed  a 
contract  for  the  sale  of  the  farm  to  Henneberry,  for 
$200  an  acre,  a  real  estate  agent  named  Brock  attend- 
ing to  the  closing  up  of  the  deal.  This  contract  pro- 
vided that  $3,000  should  be  paid  cash  and  the  balance 
March  1,  1912,  with  interest  from  January  1,  1912, 
the  purchaser  assuming  as  part  of  the  purchase  money. 
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mortgages  on  the  premises  for  $29,000,  with  interest 
from  March  1,  1912,  and  the  Kanes  reserving  a  cer- 
tain **hog  wire  fence."  Appellants  claim  the  sale  was 
made  by  Brock  and  not  by  appellee. 

It  is  argued  that  if  appellee  had  found  a  purchaser 
for  the  farm  for  appellants  at  $201  an  acre,  which 
would  give  appellants  $200  an  acre  net,  that  they  would 
not  have  sold  it  afterwards  for  $200  per  acre  to  the 
fsame  purchaser.  Questions  concerning  the  possession, 
the  mortgages  on  the  farm,  interest  on  the  purchase 
money  to  March  1st,  the  usual  time  of  giving  posses- 
sion, the  desire  of  the  purchaser  to  get  it  as  cheap 
as  possible  and  other  matters  might  overbalance  the 
difference  of  $1  per  acre  or  induce  them  to  make  the 
sale  through  Brock.  The  evidence  of  the  appellee  is 
contradicted  by  appellants.  The  contract  of  agency 
is  in  writing  as  is  the  contract  signed  by  Henneberry 
that  was  delivered  to  appellee,  and  in  the  latter  con- 
tract Henneberry  agrees  to  take  the  land  at  $201  per 
acre.  The  jury  could  reasonably  find  that  appellee 
found  a  purchaser  who  was  able,  ready  and  wilUng 
to  take  the  land  at  the  price  fixed  and  that  he  was  the 
eflBcient  cause  of  the  sale.  Except  for  the  written  con- 
tract signed  by  Henneberry,  the  evidence  would  ap- 
pear to  preponderate  on  the  side  of  appellants,  as 
much  of  the  evidence  of  appellee  is  contradicted  by  the 
evidence  of  the  purchaser  and  the  Kanes.  The  issue 
was  one  peculiarly  within  the  province  of  the  jury, 
who  saw  the  witnesses,  to  decide  and  the  trial  court 
having  approved  the  verdict  this  court  cannot  say  the 
finding  and  the  judgment  are  manifestly  against  the 
weight  of  the  evidence. 

Appellants  contend  that  the  court  erred  in  admitting 
the  evidence  of  Henneberry  as  to  negotiations  he  had 
had  with  appellee  concerning  the  purchase  of  the  farm 
prior  to  July  19,  the  date  of  the  written  contract  of 
agency.  The  evidence  tends  to  show  that  he  had  the 
farm  for  sale  before  that  time  on  a  verbal  agreement. 
The  evidence  was  proper  as  it  tended  to  show  what 
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appellee  had  done  in  securing  a  purchaser  and  the  ne- 
gotiations were  speaking  acts  leading  up  to  the  sale. 

When  appellee  and  Henneberry  went  to  the  record- 
er 's  office  to  examine  the  record  concerning  mortgages 
against  the  Kane  farm,  figures  were  made  concerning 
the  amounts  of  the  mortgages  on  the  records,  these 
figures  which  are  headed  **Kane  Mtg/*  were  offered 
in  evidence  and  admitted  over  objections  of  appellants. 
There  was  no  error  in  admitting  this  memorandum  as 
it  was  a  part  of  the  work  done  in  attempting  to  make 
the  sale. 

There  were  eight  instructions  given  at  the  request 
of  appellee,  the  giving  of  each  of  which  it  is  contended 
is  error,  we  have  carefully  examined  them  and  find 
no  reversible  error  in  them  although  there  is  some 
repetition.  To  review  each  instruction  would  need- 
lessly prolong  this  opinion  and  serve  no  useful  pur- 
pose. 

It  is  also  urged  that  the  court  should  have  granted 
a  new  trial  because  of  newly  discovered  evidence. 
The  newly  discovered  evidence  only  tended  to  impeach 
the  appellee  and  was  merely  cumulative  of  other  evi- 
dence; it  was  not  by  any  means  conclusive  of  the 
issue  in  the  case.  New  trials  are  not  granted  because 
of  newly  discovered  evidence  unless  it  would  probably 
lead  to  a  different  result.  Where  it  is  merely  im- 
peaching in  its  character  it  is  insufficient  to  warrant 
a  new  trial.  Springer  v.  Schultz,  205  111.  144;  City  of 
Chicago  v.  McNally,  227  HI.  14;  Gregory  v.  Gregory's 
Estate,  129  111.  App.  96. 

It  is  also  contended  a  new  trial  should  have  been 
granted  because  the  trial  judge  was  absent  from  the 
court  room  during  the  final  argument  of  the  case. 
An  affidavit  of  appellants  was  filed  stating  that  dur- 
ing the  argument  of  counsel  for  appellee  to  the  jury 
the  trial  judge  was  absent  from  the  court  room. 
Counter  affidavits  made  by  bailiff  and  three  jurors 
were  filed  stating  that  the  judge  was  not  absent  from 
the  court  room  during  the  argument  of  counseL    The 
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statement  of  the  trial  judge  made  in  disposing  of  the 
motion  for  a  new  triaJ  is  incorporated  in  and  made 
a  part  of  the  bill  of  exceptions.  In  this  it  is  stated 
that  the  judge  was  not  absent  from  the  court  room 
during  the  argument.  A  motion  was  made  by  appel- 
lants to  strike  the  counter  affidavits  from  the  files, 
which  was  overruled. 

It  was  not  proper  to  file  affidavits  on  either  side  of 
the  question  concerning  the  action  of  the  judge.  "Such 
matters  cannot  be  shown  in  that  way,  but  can  only  be 
made  a  part  of  the  record  by  a  proper  recital  in  the 
bill  of  exceptions.  What  is  done  by  the  judge  or  what 
occurs  in  his  presence  is  within  his  knowledge  and 
must  be  recited  over  his  certificate  and  cannot  be  made 
a  part  of  the  record  by  ex  parte  affidavits.**  Peyton 
V.  Village  of  Morgan  Park,  172  111.  102;  Mayes  v. 
People,  106  lU.  306;  Scott  v.  People,  141  HI.  195; 
Dreyer  v.  People,  188  111.  64 ;  Gallagher  v.  People,  211 
111.  171 ;  Deel  v.  Eeiligenstein,  244  111.  239.  Such  affi- 
davits are  only  proper  when  the  judge  desires  that  his 
memory  be  aided.  The  bill  of  exceptions  reciting  that 
the  judge  was  not  absent  must  control  as  to  the  facts. 
The  affidavits  were  not  on  a  matter  in  issue  before  the 
jury,  but  on  a  matter  incidental  to  the  trial  and  while 
counter  affidavits  may  not  be  filed  concerning  newly 
discovered  evidence  which  goes  to  the  issue  to  be  tried 
by  the  jury,  or  on  a  motion  for  a  continuance,  it  is  the 
practice  to  file  affidavits  and  counter  affidavits  con- 
cerning the  conduct  of  a  jury,  or  on  matters  to  be  de- 
cided by  the  court  which  do  not  involve  the  issues  tried 
by  the  jury.  Finding  no  reversible  error  in  the  case 
the  judgment  is  affirmed. 

Affirmed. 
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Josephine  McAvoy,  Appellee,  t.  St.  Louis,  Springfield 

&  Peoria  Railroad,  Appellant. 

1.  Cabbisbs — duty  to  u$e  highe$t  degree  of  care.  It  is  the  duty 
of  a  carrier  of  passengers  to  use  the  highest  degree  of  care,  skill 
and  diligence  reasonably  practicable,  consistent  with  the  opera- 
tions of  a  railroad,  in  providing  passengers  an  opportunity  and  the 
means  necessary  to  a  safe  passage  from  its  cars,  and  at  the  same 
time  passengers  must  exercise  ordinary  care  for  their  own  safety. 

2.  Negugbnce — when  question  of  due  care  hecomeM  one  of  law. 
In  a  personal  injury  action  where  the  plaintiffs  own  negligence  on 
the  question  of  her  care  is  free  from  conflict  and  the  facts  are  un- 
disputed and  conclusively  proved,  so  that  there  is  no  chance  of 
drawing  different  conclusions  from  them,  the  question  becomes  one 
of  law  for  the  court,  and  if  the  plaintiff  did  not  use  ordinary  care 
for  her  own  safety,  it  is  the  duty  of  the  court  to  give  a  peremptory 
instruction  on  request 

3.  Neougemce — where  plaintiff  does  not  use  due  care.  Where 
plaintiff,  who  was  three  months  pregnant,  in  getting  off  an  interur- 
ban  car  which  had  run  past  the  platform.  Jumped  from  a  step  tiiree 
feet  from  the  ground,  she  was  not  in  the  exercise  of  ordinary  care 
for  her  own  safety  and  Is  not  entitled  to  recover  for  injuries  sus- 
tained. 

Cbeighton,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
March  18,  1913. 

H.  C.  DmLON  and  Graham  &  Graham,  for  appellant ; 
G.  W.  Burton,  of  counsel. 

Drennan  &  LAwiiER,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case  brought  by  appellee 
against  appellant  to  recover  damages  for  personal  in- 
juries sustained  by  appellee  because  of  the  alleged 
negligence  of  appellant,  while  alighting  from  its  elec- 
tric passenger  car.  There  was  a  verdict  and  judgment 
in  favor  of  appellee  for  $1,500. 
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The  appellee,  her  hushand  and  their  three  children 
were  passengers  on  appellant's  car  coining  from  the 
north  from  Chatham  to  West  Auburn,  and  alighted 
at  West  Auburn  about  five  o'clock  in  the  afternoon  of 
September  3,  1911.  The  station  at  that  place  con- 
sists of  a  small  building  and  a  wooden  platform  on  the 
east  side  of  the  track  which  runs  north  and  south. 
The  platform  was  about  ten  or  twelve  feet  long  and 
six  to  eight  feet  wide  and  was  about  three  inches  higher 
than  the  rails  of  the  track.  The  rear  end  of  the  car 
when  it  stopped  was  about  eight  feet  south  of  the 
platform,  the  car  having  run  past  the  platform.  The 
road  bed  at  the  place  of  the  accident  was  ballasted  with 
fine  shale,  which  extended  from  between  the  rails  of 
the  track  to  a  few  feet  each  way,  outside  of  the  rails. 
Beginning  at  the  rail  the  road  bed  sloped  away  from 
the  track,  the  slope  being  about  seven  inches  in  three 
feet  and  is  the  greatest  near  the  rail.  When  the  car 
stopped  south  of  the  platform,  a  Mrs.  Cummings  with 
a  little  boy  got  off,  then  appellee's  husband  got  off 
with  their  youngest  child,  then  the  conductor  alighted 
and  helped  her  two  remaining  children  off,  then  ap- 
pellee, who  had  been  pregnant  about  three  months, 
stepped  down  upon  the  bottom  step  and  hesitated  a 
moment,  but  having  seen  the  other  passengers  jump 
off  she  did  the  same.  When  she  jumped  she  came 
near  falling  and  threw  her  arm  back  and  caught  hold 
of  the  car.  The  distance  from  the  lower  step  to  the 
ground  was  about  three  feet.  Immediately  after  ap- 
pellee jumped,  she  had  pains  and  suffered  a  mis- 
carriage about  three  o'clock  next  morning.  Appellee 
testifies  that  she  never  had  a  miscarriage  before,  but 
there  is  evidence  tending  to  prove  that  she  had  had 
two  former  miscarriages.  The  foetus  of  which  she 
was  delivered  weighed  about  two  ounces  and  was  about 
three  inches  in  length.  About  ten  days  after  the  mis- 
carriage, her  physician  found  a  tear  about  an  inch 
deep  in  the  neck  of  the  womb,  and  found  her  suffering 
^ith  metritis  and  endometritis,  from  which  in  his  judg- 
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raent  she  had  been  suffering  for  some  months.  The 
conductor  neither  assisted  her  nor  furnished  a  stool 
to  aid  her  in  alighting,  but  with  her  husband  stood 
near  and  saw  her  jump.  The  appellee  knew  at  the 
time  she  jumped  from  the  car  that  she  was  pregnant. 

It  is  the  duty  of  a  carrier  of  passengers  to  use  the 
highest  degree  of  care,  skill  and  diligence  reasonably 
practicable,  consistent  with  the  operations  of  a  rail- 
road in  providing  passengers  an  opportunity  and  the 
means  necessary  to  a  safe  passage  from  its  cars,  and 
at  the  same  time  passengers  must  exercise  ordinary 
care  for  their  own  safety.  Pennsylvania  Co.  v.  McCaf- 
frey, 173  111.  169 ;  Galena  &  C.  U.  R.  Co.  v.  Fay,  16  111. 
558;  Chicago  &  A.  R.  Co.  v.  Noble,  132  HI.  App.  400; 
Hoylman  v.  Kanawha  &  M.  R.  Co.,  22  L.  E.  A.  (N.  S.) 
741  and  note,  65  W.  Va.  264. 

While  the  question  of  ordinary  care  on  the  part  of 
a  plaintiff  is  a  question  for  the  jury,  yet  where  the 
plaintiff  *s  own  evidence  on  the  question  of  her  care  is 
free  from  conflict  and  the  facts  are  undisputed  and 
conclusively  proved,  so  tiiat  there  is  no  chance  of 
drawing  different  conclusions  from  them,  then  the 
question  of  ordinary  care  becomes  a  question  of  law 
for  the  court,  and  if  the  plaintiff  did  not  use  ordinary 
care  for  her  own  safety,  then  it  is  the  duty  of  the  court 
to  give  a  peremptory  instruction  in  request.  Acker- 
stadt  V.  Chicago  City  Ry.  Co.,  94.  111.  App.  130,  affirmed 
194  111.  616 ;  23  Am.  &  Eng.  Ency.  of  Law,  558. 

The  appellee  was  three  months  gone  in  the  family 
way  and  knew  her  condition.  She  saw  the  distance 
from  the  step  to  the  ground.  It  was  her  duty  to  use 
the  degree  of  care  that  any  prudent  adult  person 
would  have  used  commensurate  with  her  condition  and 
surroundings.  From  her  own  statement  she  did  not 
use  ordinary  care  and  prudence  for  her  own  safety, 
the  care  that  an  ordinarily  prudent  person  in  her  deli- 
cate condition  would  have  used,  but  deliberately 
jumped  from  a  step  that  she  saw  was  three  feet  from 
the  ground.    Since  the  appellee *s  own  evidence  shows 
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that  she  was  not  in  the  exercise  of  due  care  she  was 
not  entitled  to  recover.  It  is  not  necessary  to  review 
the  other  questions  presented.  The  instruction  direct- 
ing a  verdict  for  appellant  should  have  been  given. 
The  judgment  is  reversed  with  a  finding  of  fact 

Reversed  with  a  finding  of  foot. 

Finding  of  fact  to  be  incorporated  in  the  judgment 
of  the  court :  We  find  that  appellee  was  injured  be- 
cause of  her  own  negligence  and  want  of  ordiniuy  care 
for  her  own  safety. 

Mb.  Justice  Cebighton  dissenting. 


Bay  Moore,  Appellee,  y.  Springfield  &  Northeastern 

Traction  Company,  Appellant. 

1.  Masteb  and  sebvant — oontrihutory  negligence.  Where  plain- 
tiff twenty  yeara  of  age  after  working  nineteen  days  for  defendant 
electric  railway  company  in  learning  the  work  of  a  substation 
attendant  is  directed  to  clean  out  a  high  tension  room  and  while 
80  doing  is  injured  by  an  electric  current,  an  instruction  which 
limits  the  care  of  plaintiff  to  what  he  did  while  in  the  high  tension 
room,  is  erroneous,  there  being  evidence  that  he  was  guilty  of  neg- 
ligence in  going  into  the  room  without  first  opening  the  outside 
switches. 

2.  EviDENCK — as  to  different  construction  of  toires  and  switches 
in  high  tension  room.  Where  plaintiff  an  employe  of  defendant 
electric  railway  was  injured  while  cleaning  a  high  tension  room, 
evidence  that  a  different  construction  of  the  wires  and  switches 
would  have  been  safer  for  the  employes  is  improperly  admitted 
where  the  issue  is  whether  defendants  used  reasonable  and  ordi- 
nary diligence  to  provide  reasonably  safe  appliances. 

3.  Argument  of  counsel — improper  remarks.  It  is  error  for 
plaintiff's  attorney  to  persist  in  making  remarks  which  are  objected 
to  and  sustained,  to  the  effect  that  plaintiff  was  employed  after  a 
number  of  employes  had  gone  on  a  strike. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Obbighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  March 
IB,  1913. 


624  Appellate  Coubts  op  Illinois. 

Moore  v.  Springfield  ft  N.  B.  Traction  Ck).,  180  111.  App.  623. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $10,000,  recovered  by  appellee  against 
appellant  for  personal  injuries.  Appellant  operates 
an  electric  interurban  railway  from  Springfield  to  Lin- 
coln. It  has  three  wires  along  its  railway  which  carry 
an  alternating  current  of  about  33,000  volts.  The  rail- 
way cannot  be  operated  by  the  alternating  current  and 
appellant  has  substations  at  different  points  along 
its  line  with  machinery  and  apparatus  therein  for 
transforming  the  alternating  current  into  a  direct  cur- 
rent of  650  volts,  which  is  then  transferred  to  the 
trolley  line  for  operation  of  the  cars.  Variations  in 
the  current  require  in  addition  to  the  permanent  sta- 
tions, portable  stations  which  are  moved  from  place  to 
place  as  required.  The  portable  stations  are  in  box 
cars,  which  are  divided  into  two  compartments,  a  high 
tension  or  alternating  current  compartjnent  and  a  di- 
rect current  compartment.  There  is  no  means  of  ac- 
ces^s  from  one  room  to  the  other,  each  opening  to  the 
outside  of  the  car.  In  the  high  alternating  compart- 
ment the  current  is  transformed  to  a  direct  current. 

There  are  two  sets  of  switches  between  the  alternat- 
ing current  wires  and  the  transforming  apparatus  in 
the  high  tension  room.  One  set  of  three  switches  con- 
sists of  metal  blades  about  fifteen  inches  long,  about 
ten  feet  from  the  ground  on  a  pole  outside  the  car. 
These  switches  are  hinged  at  the  lower  end  where  they 
connect  with  a  wire  running  to  the  substation,  swing 
upwards  into  a  metal  groove  at  the  other  end,  where 
they  connect  with  the  main  high  tension  wires.  These 
switches  are  operated  by  means  of  a  pole  with  a  hook 
on  the  end  by  which  the  switches  are  opened  and 
closed.  When  these  switches  are  open,  the  switch 
blades  are  dead  and  the  current  is  entirely  cut  off  from 
the  car.  The  other  set  of  three  switches  are  eighteen 
inches  apart  inside  the  car  with  the  hinged  end  below 
connecting  with  the  wires  running  from  the  switches 
on  the  pole,  and  swing  upwards  to  connect,  when  the 
switch  is  closed,  with  the  wire  running  to  the  trans- 
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former.  These  switches  are  also  opened  and  closed 
with  a  pole.  When  they  are  open  the  blades  are  alive 
unless  the  outside  switches  on  the  pole  are  open.  In 
1910,  when  appellee  was  over  twenty  years  of  age,  he 
started  to  work  for  appellant  at  a  substation  at  Bem- 
ent  to  learn  the  work  of  a  substation  attendant.  After 
eight  days  work  at  Bement  appellee  was  given  charge 
of  a  portable  station  at  Elkhart  during  the  night  time. 
After  being  at  work  at  this  station  eleven  days  ap- 
pellee was  on  the  afternoon  of  July  29,  told  to  go  the 
next  morning  into  the  high  tension  room  and  clean  it 
out.  He  went  into  the  high  tension  room  without 
opening  the  outside  switches,  opened  the  inside 
switches,  and  while  cleaning  out  the  room  appellee 
appears  to  have  touched  one  of  the  blades  of  an  inside 
switch  and  at  the  same  time  a  bolt  in  the  floor  of  the 
car,  making  a  ground  connection,  and  was  injured  and 
brought  this  suit  to  recover  damages. 

The  case  was  tried  on  three  counts  of  the  declara- 
tion which  are  common  law  counts,  none  of  which  aver 
any  statutory  negligence.  The  first  count  avers  that 
plaintiff  did  not  know  that  when  the  blades  of  the 
switches  were  pulled  down  they  were  charged  and 
that  it  was  the  duty  of  the  defendant  to  have  informed 
plaintiff  of  the  danger  of  coming  in  contact  with  the 
blades  of  the  switches  when  they  were  open  and  that 
defendant  was  negligent  in  ordering,  through  its  super- 
intendent, plaintiff  to  go  into  the  high  tension  room 
without  properly  instructing  the  plaintiff.  The  second 
count  avers  the  inexperience  of  plaintiff  and  the  duty 
of  defendant  to  inform  plaintiff  of  the  perils  of  the 
work  and  negligence  in  putting  plaintiff  to  work  in 
such  a  dangerous  place  without  informing  him  of  the 
danger.  The  third  avers  negligent  construction  of  the 
apparatus  in  that  the  inside  switches  were  charged 
with  the  electric  current  when  open.  The  first  two 
counts  aver  that  the  plaintiff  was  in  the  exercise  of 
due  care  while  at  work  in  said  substation;  the  third 
count  avers  that  he  was  in  the  exercise  of  due  care 
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while  at  work,  and  does  not  aver  that  the  risk  was  not 
assumed  by  plaintiff. 

H.  C.  Dillon  and  Graham  &  Graham,  for  appellant; 
George  W.  Burton,  of  counsel. 

William  G.  Cloyd  and  Thomas  F.  Perns,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

The  appellant  testified  that  **Part  of  my  duties  were 
to  keep  the  machine  and  car  clean  and  the  machines 
running  best  I  could;*'  that  L.  A.  White  the  superin- 
tendent, took  him  to  Elkhart  on  July  18,  for  the  pur- 
pose of  putting  him  to  work  but  did  not  examine  him 
or  ask  him  any  questions  as  to  his  knowledge  of  elec- 
trical apparatus  and  gave  him  no  instructions  con- 
cerning the  use  of  the  dangerous  apparatus ;  that  at  a 
subsequent  visit  on  July  29,  the  superintendent  told 
him  to  go  the  next  morning  into  the  high  tension  room, 
pull  the  blades  there,  and  clean  up  the  room;  that  he 
knew  there  were  outside  disconnecting  switches  but 
did  not  know  whether  they  would  break  the  current  if 
pulled  out,  that  he  thought  they  were  for  lightning 
protection.  The  then  superintendent  of  appellant  not 
now  in  its  employ,  testified  that  he  fuUy  examined  the 
appellee  as  to  his  electrical  knowledge,  explained  the 
use  and  purpose  of  both  sets  of  switches,  saw  him 
operate  the  apparatus  and  told  appellee  not  to  go  into 
the  high  tension  room  until  after  he  had  opened  the 
outside  switches. 

Two  of  the  counts  aver  that  appellee  was  in  the  ex- 
ercise of  due  care  while  at  work  in  the  substation. 
AVith  this  conflict  in  the  evidence  the  court,  at  the  re- 
quest of  appellee  gave  an  instruction  *Hhat  if  from 
the  evidence  and  under  the  instructions  of  the  court 
you  shall  find  the  plaintiff  has  proved  his  case  as  laid 
in  his  second  amended  declaration  or  any  one  of  the 
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first,  second  or  third  counts  thereof  by  a  preponderance 
of  the  evidence  you  should  find  the  defendant  guilty" 
and  assess  his  damages,  etc. 

This  instruction,  read  with  the  declaration,  limits 
the  care  of  the  appellee  to  what  he  did  while  in  the 
high  tension  room  and  authorizes  a  verdict  notwith- 
standing the  fact,  if  the  facts  were  as  testified  to  by 
White,  that  appellee  was  guilty  of  negligence  in  going 
into  the  high  tension  room  without  first  opening  the 
outside  switches.  Krieger  v.  Aurora,  E.  <&  C.  R.  Co., 
242  m.  544 ;  Illinois  Terra  Cotta  Lumber  Co.  v.  Hanley, 
214  111.  246 ;  Gould  v.  Aurora  E.  &  C.  R.  Co,  141  111. 
App.  348.  This  instruction  should  not  have  been  given 
for  the  reason  that  while  directing  a  verdict  it  ignored 
the  defenses  of  assumed  risk  and  contributory  negli- 
gence in  going  into  the  high  tension  room  without 
opening  the  outside  switches,  and  unduly  limited  the 
lime  during  which  appellee  was  required  to  prove  he 
was  in  the  exercise  of  due  care. 

It  is  also  insisted  that  there  was  error  in  the  ad- 
mission of  evidence.  An  electrical  engineer  testified 
in  behalf  of  appellee,  over  the  objection  of  appellant, 
that  it  would  have  beeli  practical  to  have  had  the  high 
tension  wires  enter  at  the  top  of  the  substation  and 
the  inside  switches  so  constructed  that  the  blades 
would  not  be  charged  with  electricity  when  the  switches 
were  open  and  that  a  device  could  be  constructed  so  as 
to  protect  the  switch  when  open,  but  that  he  did  not 
know  of  any  device  that  would  be  practical  to  prevent 
employes  from  touching  the  switch;  that  **the  practi- 
cal and  safest  way  would  be  to  connect  the  high  tension 
wires  to  the  top  of  the  switch  and  leave  the  blade  when 
open  harmless. '*  There  is  no  averment  in  any  count 
that  brings  this  action  under  the  Act  of  June  4,  1909. 
Under  the  averments  of  the  declaration  so  far  as  the 
construction  of  the  apparatus  was  concerned,  the  ques- 
tion to  be  submitted  to  the  jury  is  whether  the  ap- 
pellant used  reasonable  and  ordinary  diligence  to  pro- 
vide reasonably  safe  appliances  for  the  safety  of  its 
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employes  in  the  construction  of  the  devices  and  were 
the  premises  of  appellant  reasonably  safe.  It  was 
error  to  overrule  the  objection  to  the  testimony  that 
a  device  could  be  constructed  to  protect  the  switch  and 
that  some  diflferent  construction  of  the  devices  and 
some  other  method  of  construction  would  be  safer  for 
the  employes.  Chicago  &  E.  I.  R.  Co.  v.  Driscoll,  176 
111.  330;  Chicago,  R.  I.  <&  P.  R.  Co.  v.  Loner gan,  118  HI. 
41 ;  Eckhart  <&  Swan  Milling  Co.  v.  Schaefer,  101  HI. 
App.  500;  People's  Gaslight  <&  Coke  Co.  v.  Porter,  102 
111.  App.  461;  Madison  Coal  Co.  v.  Caveglia,  122  111. 
App.  419 ;  Kehler  v.  Schwenk,  13  L.  E.  A.  374,  144  Pa. 
St.  348. 

It  is  also  insisted  that  the  judgment  is  excessive  and 
that  counsel  for  appellee  made  inflammatory  and  prej- 
udicial statements  both  in  the  opening  statement  and 
his  closing  argument  to  the  jury.  In  the  opening  state- 
ment he  stated  there  was  a  strike  among  the  employes 
at  the  time  appellant  was  employed,  an  objection  to 
this  statement  was  sustained.  Counsel  then  continued, 
appellant  had  discharged  seven  or  eight  men,  an  ob- 
jection to  this  was  sustained.  The  rulings  of  the  court 
had  no  effect  on  counsel  for  he  'continued  his  improper 
statements  by  again  stating  if  it  had  not  been  for  the 
discharge  of  these  men  this  boy  would  not  have  been 
put  to  work,  to  which  an  objection  was  again  sustained. 
The  rulings  of  the  court  appear  to  have  had  no  effect 
on  counsel.  The  ruling  of  the  court  could  not  do  away 
with  the  effect  of  such  improper  and  inflammatory 
statements.  In  the  cross-examination  of  White  and 
by  volunteer  statements  of  appellee,  the  facts  that  there 
had  been  a  strike  and  trouble  between  appellant  and  its 
employes  were  improperly  brought  to  the  attention 
of  the  jury.  There  were  also  improper  and  prejudicial 
remarks  made  in  the  final  argument.  While  we  ex- 
press no  opinion  concerning  the  amount  of  the  judg- 
ment, yet  no  party  should  be  permitted  to  try  to  profit 
by  such  unfair  and  unprofessional  means.  The  state- 
ments of  counsel  with  the  repetition  of  the  subject 
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matter  to  which  the  court  had  sustained  an  objection 
show  a  deliberate  intention  to  override  thS  law  and 
defy  the  rulings  of  the  court.  They  call  for  a  more 
pointed  rebuke  and  with  the  other  errors  require  a 
reversal  of  the  case.  Wabash  R.  Co.  v.  Billings,  212 
HI.  41;  Chicago  City  R.  Co.  v.  Gregory,  221  111.  599. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Gibson^  Appellee,  v.  Isaac  C.  Lafferty^  Ap- 
pellant. 

1.  Assumpsit — when  verdict  justified.  In  an  action  for  the 
Talue  of  com  where  plaintiff,  who  rented  defendant's  farm  and  paid 
as  rent  one-half  the  com,  consented  to  have  defendant  sell  his 
com  and  defendant  sold  it  with  that  of  another  tenant  and  the 
purchaser  refuses  to  settle  with  plaintiff  and  defendant  refuses  to 
settle  with  the  purchaser  when  requested  by  plaintiff,  there  is 
sufficient  evidence,  to  sustain  a  verdict  for  plaintiff. 

2.  IiTSTBucnoNS — when  hosed  on  evidence  which  is  denied.  An 
instruction  based  on  evidence  introduced  by  plaintiff  is  not  errone- 
ous because  the  evidence  is  denied  by  defendant 

3.  iNSTBUcjnoNS — directing  verdict.  An  instruction  directing 
a  verdict  which  omits  a  material  theory  of  the  case  upon  which 
plaintiff  is  entitled  to  recover  is  properly  refiised. 

4.  iNSTBUcnoNs — properly  refused  when  misleading.  In  an  ac- 
tion to  recover  for  the  value  of  com,  where  defendant,  plaintiffs 
landlord,  conmiingled  plaintiffs  com  with  other  corn  and  sold  it, 
an  Instruction  that  before  plaintiff  can  recover  for  the  failure 
of  defendant  to  settle  for  the  com  he  must  prove  that  the  purchaser 
after  defendant  was  told  to  settle  for  the  corn  was  ready,  able  and 
willing  to  pay  for  the  corn,  subject  to  a  dock.  Is  misleading  and 
properly  refused  since  it  may  refer  to  all  of  the  corn  defendant 
sold. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
William  G.  Coohban,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  March  18,  1913.  Re- 
hearing denied  April  18«  1913. 
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Ingham  &  Ingham  and  John  Fuller,  for  appellant. 
Eerrige  &  Herrick,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  assumpsit  hrought  by  William  Gib- 
son against  Isaac  C.  Lafferty  to  recover  the  value  of 
1,342  bushels  of  corn.  The  pleadings  are  the  common 
counts  and  the  general  issue.  The  plaintiff  recovered 
a  verdict  and  judgment  for  $708.56,  and  the  defendant 
appeals. 

The  evidence  discloses  that  appellee  occupied  a  farm 
as  tenant  of  appellant.  The  terms  of  the  lease  were 
that  appellee  was  to  pay  as  rent  one  half  of  the  com, 
laised  on  the  farm,  delivered  in  the  market.  In  the 
fall  of  1909,  the  com  was  husked  by  appellee  and 
placed  in  a  crib  on  the  premises.  In  the  latter  part  of 
November  appellant  told  appellee  that  he  wanted  to 
sell  the  com,  that  he  could  get  fifty  cents  per  bushel 
for  it,  and  appellee  told  him  if  he  thought  fifty  cents 
was  a  good  price  to  go  ahead  and  sell  it  as  partnership 
com. 

Appellant  had  another  tenant,  his  son  W.  I.  Lafferty, 
who  also  had  some  com  for  sale.  Appellant  sold  the 
corn  that  was  raised  by  appellee  together  with  the  com 
of  his  son  amounting  to  6,000  bushels  in  his  own  name, 
to  grain  dealers  named  Pletsch.  Appellee  had  no  no- 
tice that  his  corn  was  commingled  with  that  of  W.  I. 
Lafferty  or  that  it  was  sold  in  the  name  of  appellant 
"When  the  last  two  loads  of  com  raised  by  appellee  were 
being  delivered,  Pletsch  objected  to  the  quality  of  the 
com  and  told  Gibson  that  the  corn  would  have  to  be 
docked;  appellee  replied  that  the  com  was  not  sold  to 
stand  grade  and  Pletsch  said  that  appellee  had  nothing 
to  do  with  it,  that  it  was  Lafferty 's  com.  After  the 
com  was  delivered  appellee  went  to  the  purchasers  to 
get  his  money  and  was  told  he  had  nothing  to  do  with 
it  that  the  com  had  been  sold  in  Lafferty 's  name. 
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Appellee  and  the  two  Lafferty's  within  a  day  or  two 
went  to  the  purchasers  to  settle  for  the  com,  the  grain 
bnyers  wanted  to  dock  the  corn  four  cents  a  bushel, 
but  offered  to  settle  at  a  dock  of  two  cents.  Appellant 
refused  to  accept  the  price  offered  by  the  grain  buyers 
and  no  settlement  was  made.  Three  weeks  after  the 
delivery  of  the  com  appellee  went  to  appellant  and 
told  him  he  had  lost  his  oats,  and  he  could  not  afford  to 
lose  his  com  and  for  appellant  to  go  and  settle  for  ap- 
pellee's  part  of  the  corn  less  the  dock.  Appellant  re- 
fused to  do  that  and  brought  suit  in  his  own  name 
against  the  grain  buyers  to  recover  the  value  of  all 
the  com.  Before  the  suit  was  tried  appellee  again 
asked  appellant  to  settle  with  the  grain  buyers.  Ten 
months  after  the  delivery  of  the  com  one  of  the  grain 
buyers  was  adjudged  bankrupt.  The  financial  condi- 
tion of  the  other  is  not  disclosed  by  the  evidence  ex- 
cept as  it  may  be  inferred  from  the  fact  that  appellant 
has  not  collected  the  money  due  for  the  com. 

The  evidence  shows  that  appellant  did  not  sell  the 
corn  as  he  was  directed  to,  but  appropriated  it  to  him- 
self, and  commingled  it  in  the  sale  with  other  com 
in  which  appellee  was  in  no  way  interested.  It  also 
shows  that  the  sale  was  made  in  such  a  way  that 
appellee  was  deprived  of  all  right  to  collect  for  his 
com  from  the  purchaser,  and  that  appellant  refused  to 
make  a  settlement  on  the  terms  suggested  by  appellee 
and  offered  by  the  grain  buyers.  The  verdict  and 
judgment  are  sustained  by  the  evidence. 

It  is  insisted  that  there  was  error  in  some  of  ap- 
pellee's given  instructions  because  there  was  no  evi- 
dence on  which  to  base  them.  Counsel  state  that  the 
evidence  on  which  they  were  based  was  denied  by 
appellant.  The  fact  that  the  evidence  of  appellee  was 
denied  by  appellant  does  not  furnish  a  reason  for  re- 
fusing the  instruction.  Appellant's  statement  fur- 
nishes the  answer  to  his  contention. 

It  is  also  insisted  that  the  court  erred  in  refusing 
appellant's  first  and  second  refused  instructions.    The 
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first  refused  directed  a  verdict  and  omitted  a  material 
theory  of  the  case  upon  which  appellee  was  entitled  to 
recover.  It  also  appears  that  the  instruction  printed 
in  the  abstract  and  brief  is  not  in  the  record.  The 
second  refused  instruction  is  to  the  effect  that  before 
appellee  can  recover  for  the  failure  of  appellant  to 
settle  for  the  corn,  he  must  prove  that  the  purchaser, 
after  appellant  was  told  to  settle  for  the  com  was 
ready,  able  and  willing  to  pay  for  the  com  subject  to 
the  dock.  If  the  purchaser  was  able  and  ready  to  pay 
for  the  com  in  which  appellee  was  interested  that  was 
suflScient  without  any  reference  to  the  com  of  appel- 
lant's son.  The  instruction  was  misleading  and  there 
vras  no  error  in  refusing  it.  Finding  no  reversible 
error  in  the  case  the  judgment  is  affirmed. 

Affirmed. 


Addison  G.  James,  Appellant,  t.  FranUln  Life  Insvr- 

ance  Company,  Appellee. 

1.  INSUBANCE — when  loan  certificate  and  policy  constitute  one 
contract  Where  a  twenty  payment  Insurance  poUcy  Is  Isaued  In 
1899,  on  which  the  payment  period  expires  in  1909  as  if  it  had  been 
issued  in  1889,  and  a  loan  certificate  is  executed  by  the  insured 
and  accepted  by  the  company  to  make  up  for  the  first  ten  pay- 
ments which  are  not  made,  the  policy  and  the  loan  certificate  con- 
stitute one  contract  when  both  are  executed  and  delivered  at  the 
same  time. 

2.  Insurance — when  company  entitled  to  set  off  the  amount  of 
a  loan  certificate  in  an  action  for  the  surrender  wUue  of  a  policy. 
Where  the  insured  under  a  twenty  payment  policy  exercises  his 
option  to  surrender  the  policy  for  the  guarantied  value  and  profits 
at  the  expiration  of  the  payment  period  and  brings  action  for  snch 
sum,  the  company  is  entitled  to  set  oft  the  amount  of  a  loan  certifi- 
cate given  to  the  company  by  the  insured  and  interest  thereon, 
which  is  a  part  of  the  contract  of  insurance,  where  the  certificate 
provides  that  the  loan  and  interest  to  the  end  of  the  distribution 
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period  shall  be  a  lien  on  the  policy  until  paid,  and  where  certain 
correspondence  introduced  shows  that  the  lien  of  the  loan  certifi- 
cate with  interest  is  to  be  deducted  from  the  face  value  of  the 
policy  with  its  accumulated  profits. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
RoBEBT  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.     Affirmed.     Opinion  filed  March  18,  1913. 

Statement  by  the  Court.  The  Franklin  Life  Asso- 
ciation, a  corporation  organized  for  the  purpose  of 
doing  a  life  insurance  business  on  the  assessment  plan, 
in  November,  1886,  issued  a  certificate  of  membership 
to  Franklin  C.  James,  which  entitled  his  beneficiary  to 
$1,000  at  his  death,  if  he  remained  in  good  standing 
and  the  assessments  of  one  dollar  each  against  the 
assured  should  be  kept  paid.  In  1899,  the  association 
changed  its  organization  from  an  assessment  company 
to  a  life  insurance  company  under  the  statute,  and 
changed  its  name  to  the  Franklin  Life  Insurance  Com- 
pany, and  was  authorized  to  issue  policies  for  the  pay- 
ment of  a  fixed  amount  and  to  charge  and  collect  fixed 
premiums.  On  October  16th,  1899,  the  Franklin  Life 
Insurance  Company  issued  its  policy  No.  26,071  on  the 
life  of  James  for  $1,000,  upon  the  twenty  annual  pay- 
ment life  plan,  with  guarantied  additions  shown  on  the 
face  of  the  policy,  the  additions  for  the  first  ten  years 
being  $275.43  and  increasing  annually  about  $15  per 
year  until  the  twentieth  year  when  the  total  increase 
is  $428.33.  The  policy  is  called  a  forty  per  cent  return 
premium  policy.  At  the  date  of  the  issuing  of  the 
poUcy  October  16th,  1899,  James  was  46  years  of  age, 
but  the  policy  was  issued  in  1899,  as  of  October  16, 
1889,  and  shows  James  to  be  36  years  of  age  and  that 
the  premium  paying  period  on  the  twenty  payment 
policy  issued  expired  in  1909.  The  policy  on  its  face 
shows  that  it  was  issued  in  consideration  of  the  pay- 
ments to  be  made  and  the  surrender  and  cancellation 
of  the  assessment  certificate. 

The  policy  grants  to  the  insured  certain  rights  to 
loans  and  several  options  at  the  expiration  of  the 
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premium  paying  period  with  the  distribution  of  profits 
^^ subject  to  any  existing  indebtedness,"  the  first  option 
being  **(1)  Draw  guaranteed  cash  value  of  five  hun- 
dred and  fifty  one  Dollars  together  with  the  profits  ap- 
portioned hereto/'  At  the  time  the  policy  was  issued 
in  1899,  the  insured  gave  to  the  company  a  certificate  of 
loan  signed  by  him  in  the  following  words :  **  This  certi- 
fies that  the  Franklin  Life  Insurance  Co.  of  Spring- 
field, Elinois,  has  loaned  on  policy  No.  26,071  the  sum 
of  Two  Hundred  Seventy-five  and  43-100  Dollars, 
which,  with  any  additional  loan,  shall  be  a  lien  on  said 
policy  until  paid;  interest  at  the  rate  of  six  per  cent 
l>er  annum  to  be  added  thereto  until  the  end  of  the 
distribution  period  of  said  policy  at  which  time  the 
profits  accruing  to  it  shall  be  used  toward  the  payment 
of  said  loan,  and  any  excess  paid  in  cash  or  used  as 
set  forth  in  the  policy,  at  the  option  of  the  insured. 
Should  the  profits  not  fully  pay  the  loan,  the  amount 
remaining  unpaid  at  that  time  may  be  continued  as  a 
loan,  interest  as  aforesaid  and  the  dividends  accruing 
on  the  policy,  to  be  thereafter  payable  annually.  In 
event  of  my  death  or  failure  to  make  any  payment 
when  due  to  said  Company  before  said  loan  is  fully 
paid,  the  amount  remaining  unpaid  shall  become  due 
and  be  deducted  from  the  amount  payable  under  said 
policy. 

Dated  at  Springfield,  HI.,  Oct.  16,  1899. 

A.  C.  James, 
Witness:    John  S.  White.  The  Insured.** 

When  the  premium  paying  period  expired  in  1909, 
the  insured  accepted  the  first  option  and  tendered  the 
surrender  of  the  policy  and  demanded  the  guarantied 
surrender  cash  value  of  $551.00  together  with  the  profit 
apportioned  to  said  policy.  The  statement  of  the  in- 
sured shows  that  the  profits  apportioned  to  the  policy 
were  $89.62.  The  insurer  claimed  against  the  guaran- 
tied surrender  value  and  profits  amounting  to  $640.62 
a  set  off  of  the  certificate  of  loan  and  interest  amount- 
ing to  $440.69.    The  case  was  tried  before  the  court 
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without  a  jury.  No  propositions  of  law  were  pre- 
sented by  either  side.  The  court  allowed  the  set  oflf 
and  rendered  judgment  for  the  plaintiff  for  $227.67. 
The  plaintiff  appeals  and  contends  that  the  judgment 
should  have  been  for  $640.69  and  legal  interest  from 
December  9,  1909,  when  he  exercised  his  option  to  re- 
ceive the  surrender  value  of  the  policy. 

Smith  &  Fbiedmeteb^  for  appellant. 

McAnxtlty  &  AUiEN,  LooAK  Hay  and  James  C. 
Jones,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  policy  issued  by  the  appellee  and  the  loan  cer- 
tificate executed  by  the  appellant  were  executed  and 
delivered  at  the  same  time  and  constitute  one  contract. 
The  policy  while  a  twenty  payment  policy  makes  the 
payment  period  expire  in  1909,  the  same  as  if  it  had 
been  issued  in  1889,  in  consideration  of  the  surrender 
of  the  association  certificate  and  to  make  up  for  the 
ten  payments  that  had  not  been  made  the  loan  cer- 
tificate was  executed  by  appellant,  so  that  his  policy 
would  be  on  an  equality  both  as  to  payments  and  age, 
with  policies  on  which  the  full  twenty  payments  are 
required  to  be  made.  The  loan  certificate  was  made 
by  the  insured  and  accepted  by  the  company,  so  that 
there  would  be  no  discrimination  in  its  policies  and 
that  the  assets  of  the  company  would  show  to  the  in- 
surance department  of  the  state  that  the  insurance 
company  was  solvent.  The  company  accepted  the  new 
policy  on  the  terms  that  * '  the  loans,  surrender  values, 
options,  privileges,  and  conditions  stated  on  the  second 
and  third  pages  hereof  form  a  part  of  this  contract. '  *  On 
the  second  page  is  stated:  *' DISTRIBUTION  OF 
PROFITS.  The  accumulation  period  of  this  policy 
ends  on  the  16th  day  of  October,  1909,  when  its  share 
of  profits  will  be  apportioned,  provided  the  insured  is 


636  Appellate  Courts  of  Illinois. 

James  t.  Franklin  Life  Ins.  Co.,  180  111.  App.  6S2. 

then  living  and  all  premiums  have  been  paid  in  full  to 
that  date,  and  this  policy  may  then  be  continued  or 
surrendered  by  the  insured,  or  assigns  (subject  to  any 
existing  indebtedness)  under  one  of  the  following 
OPTIONS.  (1)  Draw  guaranteed  cash  value  of  Five 
luindred  and  fifty  one  Dollars  ($551.00)  together  with 
the  profits  apportioned  hereto;  or,'*  The  certificate 
signed  by  the  insured  recites  that  the  company  **ha8 
loaned  on  policy  No.  26,071,  the  sum  of  two  hundred 
seventy-five  and  43-100  Dollars,  which  with  any  addi- 
tional loan  on  said  policy  shall  be  a  lien  on  said  policy 
until  paid;  interest  at  the  rate  of  six  per  cent,  per 
annum  to  be  added  thereto  until  the  end  of  the  distri- 
bution period  of  said  policy.  •  •  •  should  the  profits 
not  fully  pay  the  loan  the  amount. remaining  unpaid  at 
the  time  may  be  continued  as  a  loan,  interest  as  afore- 
said and  the  dividends  accruing  on  the  policy  to  be 
thereafter  payable  annually.  In  the  event  of  my  death 
or  failure  to  make  any  payment  when  due  to  said  Com- 
pany before  said  loan  is  fully  paid  the  amount  re- 
maining unpaid  shall  become  due  and  be  deducted 
from  the  amount  payable  under  the  said  policy.  * '  The 
amount  of  the  certificate  of  loan  being  a  lien  on  the 
policy  until  pmd,  the  amount  due  under  the  certificate 
must  be  paid  from  the  sum  to  be  paid  on  the  j>olicy 
whether  the  policy  is  taken  up  by  the  company  either 
on  its  surrender  under  any  of  the  options  or  because 
of  the  death  of  the  insured.  Appellant  has  offered  in 
evidence  certain  correspondence  between  himself  and 
appellee  in  1901,  with  reference  to  the  conditions  of  the 
policy  and  this  loan  certificate,  and  insists  that  the 
company  misled  him  as  to  the  effect  of  the  loan  cer- 
tificate on  the  policy.  The  correspond^ice  shows  that 
the  lien  of  this  loan  certificate  with  interest  is  to  be 
deducted  from  the  face  value  of  the  policy  with  its  ac- 
cumulated profits.  Both  the  insured  and  the  insurer 
are  bound  by  the  terms  contained  in  the  policy  and  the 
loan  certificate  contemporaneously  executed  and  de- 
livered.   The   evidence   also   shows   that   the   state 
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through  its  insurance  officials  placed  the  same  construc- 
tion on  the  contract  as  did  the  trial  court,  and  that  it 
would  not  have  permitted  the  company  to  have  done 
business  under  the  construction  contended  for  by  ap- 
pellant. The  court  correctly  held  that  the  appellee 
was  entitled  to  offset  the  loan  certificate,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


Frank  Smith,  Appellee,  t.  Cleyeland,  Cincinnati,  Chl- 
eago  &  St.  Louis  Railway  Company,  Appellant. 

Railboads — contrihutory  negligence.  Evidence  held,  to  show  that 
the  motorman  of  an  electric  interurban  car  was  guilty  of  negligence 
preventing  recovery  for  injuries  siistained  in  a  collision  with  a 
switching  railroad  train  at  a  crossing. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBOUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
March  18,  1913. 

George  B.  GnjiESPiE,  for  appellant ;  Eobert  J.  Gary, 
Bearick  &  Meeks  and  Gillespie  &  Fitzoerald,  of 
counsel. 

C.  H.  Beckwith  and  Acton  &  Acton,  for  appellee. 

Mr.  Presidino  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Plaintiff  was  a  motomeer  on  an  electric  car  of  the 
Danville  Street  Eailway  Company,  an  interurban  rail- 
way. The  defendant  is  a  steam  railroad ;  its  main  line 
runs  east  and  west  between  Danville  and  Hillery.  The 
railway  of  the  electric  line  runs  on  the  south  side  of 
the  steam  railroad,  parallel  and  adjacent  to  it.  The 
steam  railroad  runs  in  a  cut  about  twelve  feet  deep 
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while  the  electric  railway  runs  on  the  surface  of  the 
ground.  The  steam  railroad  has  two  parallel  tracks; 
the  north  one  is  the  main  track  and  the  south  one, 
known  as  the  **old  main'*  is  used  for  passing  and 
switching  purposes.  There  is  a  space  of  about  seventy 
feet  betwen  the  old  main  track  and  the  track  of  the 
electric  railway.  A  switch  track  from  the  steam  rail- 
road to  a  brick  yard  leads  off  from  the  old  main  track 
of  defendant  in  a  curve  toward  the  southwest  and 
crosses  the  interurban  nearly  at  right  angles  on  the 
surface  of  the  ground.  The  car  on  which  plaintiff  was 
engaged  as  a  motomeer  on  the  way  from  Hillery  to 
Danville  while  attempting  to  cross  this  switch  track 
of  defendant  collided  with  the  head  freight  car  of  a 
train  which  was  being  backed  over  the  switch  into  the 
brick  yard.  Plaintiff  was  injured  and  brought  this 
suit  to  recover  damages  therefor.  He  recovered  a 
verdict  of  $2,095.  A  remittitur  of  $95  was  entered 
and  judgment  rendered  in  his  favor  for  $2,000.  The 
defendant  appeals. 

A  reversal  of  the  judgment  is  asked  on  the  ground 
that  the  accident  happened  because  of  the  negligence 
of  the  appellee  and  that  the  evidence  does  not  show 
that  the  appellant  was  negligent.  The  gist  of  the 
negligence  charged  is  that  the  appellant  negligently 
backed  its  cars  over  the  switch  track  toward  the  brici 
yard  across  the  electric  line  and  it  is  specifically 
averred  that  the  appellant  negligently  failed  to  have 
a  good  and  suflScient  light  on  the  end  of  the  train 
pushed  toward  the  brick  yard  and  did  not  give  reason- 
able warning  that  the  train  was  being  backed  over  the 
crossing.  There  is  evidence  which  standing  alone 
tends  to  show  that  the  defendant  was  negligent.  Up)on 
the  question  of  the  care  of  appellee,  the  evidence  shows 
that  the  accident  happened  shortly  after  nine  o'clock 
at  night  on  the  evening  of  November  20,  1910;  that 
the  train  on  the  steam  road  consisted  of  eight  cars  and 
a  locomotive  pushing  them  toward  the  brick  yard ;  that 
the  night  was  dark  and  drizzly,  and  smoke  from  the 
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brick  yard  located  near  the  crossing  hung  over  the 
tracks.  Five  witnesses,  Fowler  the  switchman,  Mc- 
Ouire  the  engineer  on  the  engine,  Knecht  the  con- 
ductor, Allen  a  helper  on  the  brick  yard  engine,  and 
Bowling  the  fireman  all  testify  that  Knecht  and  Allen 
were  on  the  top  of  the  first  car  with  lanterns.  The 
evidence  also  shows  that  Fowler,  the  switchman,  had 
cut  the  cars  off  a  train  on  the  old  main  line  about  100 
feet  west  of  the  switch  from  the  old  main  line,  and 
that  he  then  walked  up  the  hill  off  the  old  main  line 
to  the  interurban  and  along  it  about  200  feet  to  the 
interurban  crossing  ahead  of  the  freight  cars;  that 
the  freight  train  was  not  running  over  three  or  four 
miles  an  hour ;  that  just  across  and  south  of  the  inter- 
urban track.  Fowler  threw  a  switch  to  put  the  cars  on 
another  track  and  was  waiting  for  the  train  to  come 
up  the  hill  when  he  saw  the  electric  car  coming  and 
stepped  back  from  the  switch  about  fifteen  feet  to  the 
interurban  crossing  and  gave  a  ''washout  stop  sigial," 
a  hurry  up  stop  signal,  to  the  electric  car,  which  was 
near  the  stop  board  and  to  the  freight  train,  and  the 
electric  car  gave  two  short  whistles  in  answer  to  his 
signal,  but  the  car  kept  on  coming  pretty  fast  and  that 
the  men  on  the  top  of  the  freight  train  were  also  giving 
stop  signals.  Fowler's  evidence  is  corroborated  by 
Knecht  and  Allen.  The  signal  to  the  electric  car 
motorneer  could  have  been  seen  by  him,  if  he  had  been 
on  the  look  out  as  he  should  have  been  when  approach- 
ing the  crossing.  The  signal  to  the  freight  train  had 
to  be  communicated  to  the  engineer  through  the  men 
on  top  of  the  car.  The  freight  train  was  almost  on  the 
crossing  and  the  slack  of  the  train  ran  the  end  of  the 
first  freight  car  on  the  crossing.  It  cannot  be  doubted 
that  Fowler  was  at  the  crossing  to  turn  the  switch,  and 
appellee  if  he  had  been  looking  would  have  seen  him. 
The  freight  train  stopped  with  the  front  end  of  the 
first  car  just  over  the  interurban  track,  where  the  in- 
terurban car  struck  it  with  such  force  that  it  knocked 
the  freight  car  off  the  track,  off  its  trucks,  turned  it 
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partly  over  and  badly  wrecked  it;  the  front  end  of  the 
electric  car  was  also  badly  wrecked  and  the  plaintiff 
severely  injured.  The  only  persons  on  the  electric 
car  were  the  conductor  and  the  appellee.  The  appellee, 
who  had  been  a  motomeer  for  fifteen  months,  and  the 
conductor  on  the  electric  car  both  testify  that  the 
electric  car  stopped  at  the  stop  board  about  160  feet 
west  of  the  crossing.  The  appellee  testifies  that  he 
looked  both  ways  on  the  railroad  track  and  saw  noth- 
ing, and  that  he  did  not  see  the  freight  train  until  he 
was  fifteen  or  twenty  feet  from  the  crossing  and  that 
he  immediately  reversed  the  power  on  his  car.  A 
public  highway  runs  on  the  north  side  of  the  steam 
railroad  and  parallel  with  it.  A  man  named  Palmer, 
bis  wife  and  daughter  were  driving  west  on  the  high- 
way with  a  horse  and  buggy  near  where  the  collision 
took  place  at  the  time  although  they  disagree  as  to 
whether  they  were  east  or  west  of  the  place  where  the 
collision  occurred  at  the  time  it  happened.  Palmer 
says  they  were  a  little  east  of  the  place  of  the  accident 
while  Mrs.  Palmer  and  the  daughter  say  they  were 
west,  and  Mrs.  Palmer  states  that  after  the  crash  she 
turned  around  and  looked  back.  They  testify  that  it 
was  raining  a  little  but  they  could  see  to  drive  along 
the  road  by  the  light  from  the  electric  car  and  that 
they  saw  no  lights  on  the  top  of  the  freight  car  and 
that  the  electric  car  ''was  running  fast^'  was  *  Prun- 
ing at  full  speed'*  just  prior  to  the  crash.  They  were 
driving  west  and  if  they  were  west  of  the  accident  they 
naturally  would  not  see  any  lights  on  the  freight  car 
without  turning  and  looking  behind  them.  The  effect 
of  the  collision  on  the  freight  car  and  the  interurban 
car  with  the  other  evidence  all  demonstrate  by  a  clear 
preponderance  that  the  freight  car  was  running  very 
slow  and  that  the  electric  car  was  running  at  a  high 
and  dangerous  rate  of  speed  and  that  it  approached 
the  railroad  crossing  in  a  reckless  and  negligent  man- 
ner. The  appellee  was  guilty  of  gross  negligence  in 
the  maimer  he  drove  the  electric  car  on  the  crossing 
and  under  the  circumstances  no  judgment  in  his  favor 
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can  be  sustained.    The  judgment  is  therefore  reversed 
with  a  finding  of  fact. 

Reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 
The  appellee  was  not  in  the  exercise  of  ordinary  care 
and  was  injured  because  of  his  own  negligence. 


F.  A.  Holzman,  Appellant^  t.  City  of  Canton,  Appellee. 

1.  Licenses — diacrinUnation,  An  ordinance  requiring  licenses 
from  peddlers  and  hawkers  which  Is  not  applicable  to  "farmers  and 
gardeners  and  peddlers  of  fruit  and  vegetables  from  a  basket  by 
the  person  raising  the  same  or  his  servants  nor  to  the  peddling 
of  newspapers/'  does  not  discriminate  against  any  person  or  class 
of  persons  but  Is  applicable  to  all  persons  and  only  regulates  volun- 
tary action. 

2.  Obdinance — may  derive  validity  from  different  grants.  An 
ordinance  may  derive  Its  validity  from  different  grants  of  powers 
and  does  not  necessarily  depend  on  any  single  clause  or  section 
of  the  statute. 

3.  Licenses — right  to  require.  A  city  has  the  right  to  license 
peddlers  of  particular  articles  without  requiring  in  the  same  ordi- 
nance that  every  peddler  of  any  or  all  other  articles  shall  be 
licensed. 

4.  Ordinances — must  he  general.  Ordinances  of  municipal  cor- 
porations must  be  general  in  their  character  and  operate  equally 
upon  all  persons  within  the  municipality  of  the  class  to  which 
the  ordinance  relates. 

6.  Intebstate  commerce — iDh€U  «ale«  not.  Where  defendant  re- 
quired purchasers  of  rugs  on  time  to  sign  printed  forms  headed 
with  the  name  of  a  firm  with  general  offices  in  a  foreign  state, 
and  the  rugs  were  shipped  in  packages  of  twenty-five  rugs  which 
were  broken  and  the  rugs  carried  by  him  about  the  city  and  sold 
separately  to  different  purchasers  on  tlme»  such  sales  are  not 
within  the  Interstate  Commerce  Act 

6.  Interstate  commerce — elements  determining.  It  is  the  lo- 
cality where  the  sale  is  made  and  the  article  is  at  the  time  of 
sale  that  determines  whether  it  comes  within  the  provisions  of 
the  Interstate  Commere  Act 

7.  Interstate  commerce — sales.  The  Interstate  Commerce  Act 
only  has  reference  to  sales  in  original  packages  and  goods  to  be 
shipped  from  other  states  after  the  order  is  taken. 

Vol.  CLXXX  41 
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Appeal  from  the  City  Court  of  Canton;  the  Hon.  Harry  C.  Moran, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1912. 
Affirmed.    Opinion  filed  March  18,  1913. 

Elwood  &  Meek,  for  appellant. 
A.  E.  Taff,  for  appellee, 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Appellee  brought  this  action  against  appellant  to  re- 
cover for  violating  section  1,  of  article  II  of  the  Be- 
vised  Ordinances  of  the  city  of  Canton,  which  is : 

**Abticle  II. 
Licenses  fob  Cebtain  Occupations. 

Section  1.  Hawkers  and  Peddlers:  No  person 
shall  sell  or  attempt  to  sell  or  offer  for  sale  any  goods, 
wares  or  merchaudise  or  any  article  or  thing  of  value 
by  peddling,  hawking  or  public  outcry,  within  the  city 
of  Canton  witliout  first  having  obtained  a  license  there- 
for, under  penalty  of  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars  for  each  offense;  Pro- 
vided, that  this  section  shall  not  apply  to  farmers  or 
gardners  bringing  into  the  city  and  selling  the  produce 
of  tlieir  farms  and  gardens,  nor  to  the  peddling  of 
fruit  or  vegetables  from  a  basket  by  the  person  raising 
the  same  or  liis  servants,  nor  to  the  peddling  of  news- 
papers. ' ' 

The  appellant  came  to  Canton  and  was  found  going 
from  house  to  house  about  the  streets  of  the  city,  with 
an  armful  of  rugs  which  he  was  selling,  delivering  the 
rugs  as  sold,  collecting  part  of  the  purchase  price  in 
cash  and  taking  back  contracts  in  the  form  of  leases 
for  the  payment  in  instalments  of  the  balance  of  the 
purchase  money.  The  contracts,  which  he  required 
purchasers  of  rugs  on  time  to  sign,  are  on  printed 
forms  headed,  '*C.  F.  Adams  Co.,  General  Offices,  Erie, 
Pa.,  Stores  in  All  Principal  Cities.  (Store  Address) 
123  North  Adams  St.,  Peoria,  IlL''    The  rugs  were 
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shipped  by  the  Crawson  Carpet  Company  of  New- 
burgh,  N.  Y.,  in  packages  of  twenty-five  rugs.  The 
packages  were  broken  and  the  rugs  carried  by  him 
about  the  city  and  sold  separately  to  different  pur- 
chasers, the  form  of  the  sale  being  a  lease,  under  which 
the  purchaser  became  the  owner  on  full  payment  to  a 
collector,  who  called  to  make  collections  from  purchas- 
ers at  regulaiv  intervals. 

Two  defenses  are  urged.  The  first  is  that  a  city 
has  no  right  to  pass  any  ordinance  that  will  interfere 
with  the  Federal  statute  relating  to  Interstate  Com- 
merce. The  Interstate  Commerce  Act  only  has  refer- 
ence to  sales  in  original  packages  and  goods  to  be 
shipped  from  other  states  after  the  order  is  taken. 
It  is  the  locality,  where  the  sale  is  made  and  the  article 
is  at  the  time  of  the  sale,  that  determines  whether  it 
comes  within  the  provisions  of  the  Interstate  Com- 
merce Act.  Brotvn  v.  Maryland y  12  AVheat.  (U.  S.) 
419;  Bobbins  v.  Shelby  Taxing  District,  120  U.  S.  489; 
Ilopkins  V.  U.  S.,  171  U.  S.  578.  Appellant  did  not 
take  orders  for  carpets  to  be  delivered,  but  received 
the  goods  in  the  original  paekacres,  broke  them  and 
carried  the  carpets  about  the  city  from  house  to  house 
selling  them  and  at  the  same  time  delivering  them,  a 
part  of  a  package  to  each  purchaser  as  he  could  find 
them.  The  first  contention  of  appellant  cannot  be 
sustained  under  the  admitted  facts. 

It  is  next  urged  that  the  ordinance  is  invalid  and 
void  in  that  it  makes  an  unjust  discrimination  between 
peddlers  of  one  class  and  peddlers  of  other  classes. 

This  contention  is  based  on  the  exemption  from  its 
provisions,  of  farmers  and  gardners,  who  peddle  prod- 
uce raised  by  themselves,  and  peddlers  of  newspapers. 
Paragraph  45  of  section  63,  article  V,  chapter  24  of 
the  statutes  gives  cities  the  authority  **To  license,  tax, 
regulate,  suppress  and  prohibit''  peddlers,  etc.  Sec- 
tion 23,  chapter  5  of  the  statutes  gives  to  every  farmer 
and  gardner  the  undisputed  right  to  sell  their  products 
in  any  place  or  market  where  such  articles  are  usually    p 
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sold  without  paying  any  city  tax  or  license  although 
cities  have  the  right  to  prohibit  such  peddlers  from 
obstructing  streets,  but  there  is  no  provision  concern- 
ing the  exemption  of  the  i)eddlers  of  newspapers. 

An  ordinance  may  derive  its  validity  from  different 
grants  of  powers  and  does  not  necessarily  depend  on 
any  single  clause  or  section  of  the  statute.  Goodrich 
i\  Busse,  247  111.  366.  ''Municipal  corporations  are 
mere  creatures  of  the  legislative  will,  and  can  exercise 
no  powers  except  such  as  the  State  has  conferred 
upon  them.  ♦  ♦  •  Their  governmental  and  adminis- 
trative powers  (other  than  those  conferred  by  statu- 
tory or  constitutional  enactments,  which  are  s^lf-exe- 
cuting),  can  only  be  exercised  by  appropriate  ordi- 
nances. Such  ordinances  must  be  general  in  their 
character,  and  operate  equally  upon  all  persons  within 
the  municipality,  of  the  class  to  which  the  ordinance 
relates.  ^^  Zanone  v.  Mound  City,  103  HI.  552;  People 
^\  Blocki,  203  HI.  363.  ''Each  person  subject  to  the 
laws  has  a  right  that  he  shall  be  governed  by  general, 
public  laws.  Laws  and  regulations  entirely  arbitrary 
in  their  character,  singling  out  particular  persons  not 
distinguished  from  others  in  the  community  by  any 
reason  applicable  to  such  persons,  are  not  of  that  class. 
Distinctions  in  rights  and  privileges  must  be  based  up- 
on some  distinction  or  reason  not  applicable  to 
others.'*  Harding  v.  People,  160  111.  459;  People  v. 
Blocki,  supra.  The  exemptions  in  the  ordinance  are 
not  of  persons  or  of  any  classes  of  persons,  but  rather 
of  occupations.  If  appellant  desires  to  raise  and  ped- 
dle farm  products  or  newspapers  in  Canton,  he  may  do 
so  without  a  license  the  same  as  any  other  persoiL  If 
a  newsboy  or  a  farmer  desires  to  peddle  rugs  he  is  re- 
quired to  have  a  license  the  same  as  is  appellant.  A 
city  has  the  right  to  license  peddlers  of  particular 
articles  without  requiring  in  the  same  ordinance  that 
every  peddler  of  any  or  all  other  articles  shall  be 
licensed.  City  of  Chicago  v.  Bartee,  100  111.  57;  Me- 
tropolis Theater  Co.  v.  City  of  Chicago,  246  111.  20,  An 
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ordinance  which  prohibits  any  person  from  crying  his 
wares  or  otherwise  making  or  causing  a  noise  to  be 
made  by  advertising  such  wares  ''except  in  amusement 
grounds, ' '  etc.,  is  not  by  reason  of  such  exception  void 
for  unjust  discrimination  as  the  classification  so  made 
rests  upon  a  reasonable  and  natural  basis.  Goodrich 
V.  Busse,  247  111.  366. 

We  are  of  the  opinion  that  the  ordinance  in  question 
does  not  discriminate  against  any  person  or  class  of 
persons,  but  is  applicable  to  all  persons  and  only  regu- 
lates voluntary  action. 

Any  person  may  be  required  to  take  out  a  license  if 
he  desires  to  do  a  business  that  comes  within  its  pro- 
visions and  it  is  optional  with  every  person  whether 
he  will  do  a  business  that  the  ordinance  requires  shall 
be  licensed. 

The  judgment  is  affirmed. 

Affirmed. 


Austin  J.  Bichey,  Appellee,  v.  Fred  Miller  Brewing 

Company,  Appellant. 

1.  Agency — Tiotr  proved.  An  agency  cannot  be  proved  by  the 
statements  of  the  person  claimed  to  be  an  agent,  but  an  alleged 
agent  is  a  competent  witness  to  prove  the  agency. 

2.  Landlord  and  tenant — liability  lor  rent.  It  is  error  to  re- 
fuse a  peremptory  instruction  for  defendant  company  in  an  action 
for  rent  for  a  building  alleged  to  have  been  rented  to  the  com- 
pany where  there  Is  no  evidence  that  such  company  rented  the 
building  or  ratified  the  action  of  Its  agent  merely  authorized  to 
sell  its  products  in  renting  it 

Appeal  from  the  County  Court  of  DeWitt  county;  the  Hon.  Fbed 
C.  Hill,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.  Reversed  with  finding  of  fact  Opinion  filed  March 
18,  1913. 
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Hebrick  &  Hebbigk,  for  appellant 

A.  F,  Mn.LEB  and  John  Fuller,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  brought  by  appellee  seeking  to  recover 
rent  from  appellant  of  a  building  which  appellee  claims 
to  have  rented  to  appellant.  The  declaration  consists 
of  the  common  counts  and  the  plea  is  the  general  issue. 
Appellee  recovered  a  verdict  and  judgment  for  $340.58. 

The  evidence  shows  that  John  A.  Lasswell  had  a  con- 
versation with  appellee  relative  to  renting  a  building 
in  Clinton  for  use  as  a  saloon.  No  agreement  was 
reached  at  that  time;  about  three  months  thereafter  a 
lease  from  appellee  to  one  Max  Barrett  was  signed  by 
appellee  and  delivered  to  Lasswell  who  sent  it  to  Chi- 
cago to  Barrett.  This  lease  provided  for  the  payment 
of  rent  from  May  17,  1910,  at  sixty  dollars  per  month, 
and  covers  the  time  for  which  rent  is  sought  to  be  re- 
covered in  this  suit.  There  is  a  dispute  as  to  whether 
Barrett  ever  returned  the  lease  to  appellee,  but  the  ap- 
pellant offered  in  evidence  a  letter  from  Barrett  to 
appellee  produced  by  appellee,  dated  August  5,  1910, 
notifying  appellee  that  he  would  not  take  the  lease  be- 
cause the  city  would  not  grant  a  license  to  run  a  saloon 
in  the  building  to  one  Preston  to  whom  Lasswell  had 
subrented  the  building.  Appellee  also  offers  in  evi- 
dence a  letter  from  appellant  to  appellee  in  reply  to  a 
letter  from  appellee  dated  December  8,  which  states 
that  agents  of  the  appellant  must  act  within  the  scope 
of  their  authority  which  is  limited  to  the  sale  of  its 
products  and  the  collection  of  its  debts.  Evidence  in 
the  record  shows  that  Lasswell  was  not  the  agent  of 
appellant  for  any  purpose  except  the  sale  of  its  prod- 
ucts. Appellee  was  permitted  over  objection  to  tes- 
tify to  statements  of  Lasswell  to  him  which  are  mere 
hearsay  evidence  before  an  agency  had  been  prov^  by 
competent  evidence. 
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It  is  elementary  law  that  an  agency  cannot  be  proved 
by  the  statements  of  the  person  claimed  to  be  an  agent, 
but  an  alleged  agent  is  a  competent  witness  to  prove 
the  agency.  10  Ency.  of  Evidence,  14,  15;  Merchants^ 
Nat.  Bank  v.  Nichols  <&  Shepard  Co.,  223  111.  41 ;  Thay- 
er V.  Meeker,  86  111.  470;  Phillips  v.  Poulter,  111  Dl. 
App.  330.  The  fact  that  after  this  suit  was  begun  ap- 
pellant claimed  fixtures  in  the  building  does  not  prove 
that  it  had  rented  the  building.  Lasswell  testified  that 
he  was  buying  beer  from  appellant  in  car  load  lots; 
that  he  paid  cash  for  the  beer  and  sold  it  to  other 
parties  as  an  independent  dealer,  and  that  he  also  sold 
the  goods  of  the  Coca-Cola  Company  of  Peoria,  but 
was  not  permitted  to  testify  concerning  the  agency  be- 
cause of  the  objection  of  appellee.  Charles  H.  Hessler 
testified  that  he  was  the  wholesale  manager  of  appel- 
lant and  was  the  only  person  authorized  to  make  leases 
and  then  they  had  to  be  ratified  by  appellant;  that 
Lasswell  had  no  authority  to  make  leases  for  appel- 
lant, and  that  the  only  connection  Lasswell  had  with 
appellant  was  to  buy  its  goods  outright  and  sell  them 
again  to  the  trade. 

The  appellant  at  the  close  of  the  evidence  requested 
a  peremptory  instruction  to  the  jury  to  return  a  ver- 
dict for  appellant.  There  being  no  evidence  either 
that  appellant  rented  the  building  of  appellee,  or  rati- 
fied the  action  of  Lasswell  in  renting  the  building,  the 
court  erred  in  refusing  the  peremptory  instructions. 
Since  there  is  no  evidence  on  which  a  judgment  in 
favor  of  appellee  can  be  sustained  it  is  reversed  with 
a  finding  of  fact. 

Reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 
The  appellant  neither  rented  nor  authorized  or  ratified 
any  action  of  Lasswell  in  renting  appellee 's  building. 
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Jolm  H.  McEinstry^  Appellant,  t.  Jolm  N.  Bras,  Ap- 
pellee. 

L  Attachment — who  may  recover  on  Inmd.  Under  the  stat- 
ute proTlding  that  the  bond  in  attachment  shall  be  conditioned 
to  satisfy  all  costs  which  may  be  awarded  to  the  defendant  or  to 
any  others  interested  in  the  proceedings  and  all  damages  and  costs 
which  may  be  recovered  against  plaintifT  for  wrongfully  suing 
out  an  attachment,  recovery  may  be  had  for  damages  sustained 
not  alone  by  the  attachment  debtor  but  by  any  person  interested 
in  the  proceeding  who  may  have  been  damaged  by  the  wrongful 
suing  out  of  the  writ,  and  it  is  not  necessary  that  all  of  the  persona 
interested  in  the  attachment  proceedings  shall  have  sustained  dam- 
ages. 

2.  Pleading — attachinQ  paper  to  declaration,  A  paper  cannot 
be  made  a  part  of  a  declaration/ by  attaching  it  as  an  exhibit  or 
by  referring  to  it 

3.  Pleading — ifeneral  demurrer  does  not  reach  defect  of  form, 
A  general  demurrer  is  insufficient  to  reach  any  defects  In  the  form 
of  the  declaration. 

Appeal  from  the  Ck)unty  Ck>urt  of  De  Witt  county;  the  Hon.  Feed 
C.  Hill,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Reversed  and  remanded.    Opinion  filed  March  18,  1918. 

E.  B,  Mitchell  and  E,  J.  Sweeney,  for  appellant. 
Inoham  &  Ingham,  for  appellee. 

Mr.  JTustioe  Philbbick  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  an  attachment  bond  brought  by 
appellant  against  appellee.  The  attachment  proceeding 
in  which  the  bond  was  given  was  commenced  by  ap- 
pellee against  the  Panhandle  and  Pecos  Valley  Land 
Company,  with  John  H.  McKinstry,  Carl  C.  Young 
and  Dan  McNeil  named  as  garnishees.  The  action  was 
originally  brought  by  John  H.  McKinstry,  appellant, 
as  sole  plaintiff.  The  declaration  declared  on  the  legal 
effect  of  the  bond  but  the  bond  was  not  set  out  in  the 
declaration.    The  action  as  finally  amended  is  an  ac- 


Thibd  District — March,  1913.  649 

McKinstry  v.  Bras,  180  111.  App.  648. 

tion  by  John  H.  McKinstry  (appellant),  the  Panhan- 
dle and  Pecos  Valley  Land  Company,  Carl  C.  Young 
and  Dan  McNeil,  plaintiffs,  for  the  use  of  John  H. 
McKinstry  against  John  N,  Bras. 

The  declaration  counts  upon  a  bond  given  by  John 
N.  Bras  as  principal  to  John  H.  McKinstry  and  alleges 
the  suing  out  of  the  attachment  writ,  the  failure  to 
prosecute  it  with  effect,  and  damages  resulting  to  John 
H.  McKinstry.  A  general  demurrer  was  filed  to  this 
declaration,  sustained  by  the  court,  judgment  rendered 
against  appellant  for  costs  and  in  bar  of  action,  from 
which  this  appeal  is  prosecuted. 

The  declaration  upon  its  face  does  not  disclose  why 
the  suit  was  brought  on  behalf  of  these  plaintiffs  for 
the  use  of  McKinstry,  although  a  copy  of  the  bond  was 
filed  with  the  declaration  only  the  legal  effect  having 
been  declared  on,  the  court  cannot  look  to  the  copy  of 
the  bond  filed  either  to  support  the  declaration  or  to  find 
any  defects  therein,  as  it  is  the  well-established  prac- 
tice in  this  state  that  a  paper  cannot  be  made  a  part  of 
a  declaration  by  attaching  it  as  an  exhibit  or  by  refer- 
ring to  it.  The  demurrer  being  general,  it  is  insuffi- 
cient to  regch  any  defects  in  the  form  of  the  declara- 
tion. The  declaration  states  a  good  cause  of  action 
against  the  defendant  on  the  legal  effect  of  an  attach- 
ment bond. 

Appellee  contends  that  the  copy  of  the  bond  exhib- 
ited is  the  bond  sued  on  and  could  not  be  introduced  in 
evidence  under  this  declaration.  That  question,  how- 
ever, is  not  before  this  court  for  determination  at  this 
time.  It  is  also  contended  by  appellee  in  his  argu- 
ment that  the  bond  is  an  undertaking  to  pay  damages 
jointly  sustained  by  the  plaintiffs  who  sue  for  the  use 
of  John  H.  McKinstry,  and  that  because  the  declara- 
tion alleges  damage  to  John  H.  McKinstry  alone  no  re- 
covery can  be  had.  It  is  sufficient  to  say  upon  that 
contention  that  the  declaration  does  not  declare  on  any 
such  bond.  But  as  this  question  will  undoubtedly  arise 
upon  another  trial,  we  have  deemed  it  advisable  to  de- 
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termine  whether  or  not  this  bond  is  such  a  joint  obli- 
gation as  requires  damages  to  all  of  the  obligees,  and 
whether  an  action  to  recover  damages  sustained  by 
only  one  can  be  maintained.  The  statute  under  which 
this  bond  is  given  provides  that  the  bond  shall  be  con- 
ditioned to  satisfy  all  costs  which  may  be  awarded  to 
the  defendant  or  to  any  others  interested  in  the  pro- 
ceedings,  and  all  damages  and  costs  which  may  be  re- 
covered against  plaintiff  for  wrongfully  suing  out  such 
attachment.  In  an  attachment  proceeding  the  only 
parties  whom  it  is  necessary  to  name  as  defendants 
are  those  who  owe  the  debt,  but  any  person  may  be 
named  in  the  aflSdavit  to  be  served  as  garnishees,  but 
this  does  not  make  such  parties  defendant  to  the  action, 
and  while  it  is  only  necessary  to  name  the  defendants, 
the  statute  provides  that  it  shall  be  conditioned  to  pay 
all  damages  that  may  be  recovered  against  plaintiff, 
and  does  not  limit  the  damages  to  those  sustained 
alone  by  the  defendants.  A  similar  statute  has  been 
construed  by  the  courts  of  Mississippi,  in  Dean  v.  Stev- 
enson, 61  Miss.  175,  and  by  the  courts  of  Ohio,  in  Alex- 
ander V.  Jacoby,  23  Ohio  St.  358,  and  these  courts  have 
held,  and  we  think  correctly,  that  a  recovery  may  be 
had  for  damages  sustained  not  alone  by  the  attadi- 
ment  debtor  but  by  any  person  interested  in  the  pro- 
ceeding who  may  have  been  damaged  by  the  wrongful 
suing  out  of  the  writ;  and  it  is  not  necessary  that  all 
of  the  persons  interested  in  the  attachment  proceeding 
shall  have  sustained  damages. 

The  trial  court  erred  in  sustaining  the  demurrer  to 
this  declaration,  and  its  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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P.  J.  Harsh,  Complainant,  Defendant  in  Error,  t.  A. 

W.  Sutton  et  al.,  Plaintiffs  in  Error. 
Irene  McDayid  and  Albin  B.  McDayid,  Defendants  in 

Error. 

1.  MoBTOAOES — when  there  is  no  merger.  Where  complainant, 
the  owner  of  certain  lots,  executes  a  hond  agreeing  to  convey  them 
to  the  vendees  upon  the  payment  of  two  hundred  dollars  within 
two  years  and  the  vendees  assign  the  bond  to  third  parties  who 
give  their  note  secured  by  a  mortgage  on  the  premises  and  the 
note  and  mortgage  are  assigned  to  complainant,  the  mortgage  does 
not  merge  with  the  title  held  by  complainant  and  he  Is  entitled 
to  foreclose  the  mortgage  against  an  assignee  of  the  bond  to  whom 
title  Is  conveyed  by  the  master  under  a  decree  for  specific  per^ 
formance. 

2.  MoBTGAGES — When  decree  for  specific  performance  is  not  res 
adjudicata  in  <iction  to  foreclose.  Where  complainant,  the  owner 
of  certain  lots,  executes  a  bond  agreeing  to  convey  them  to  the 
vendees  upon  the  payment  of  two  hundred  dollars  within  two  years, 
the  vendees  assign  the  bond  to  third  parties  who  give  their  note 
secured  by  a  mortgage  on  the  premises,  and  the  note  and  mort- 
gage are  assigned  to  complainant,  a  decree  for  specific  perform- 
ance, obtained  by  the  holder  of  the  bond  after  complainant's  re- 
fusal to  convey  Is  not  res  adjudicata  in  an  action  by  complainant 
to  foreclose  the  mortgage,  there  being  no  pleadings  sufficient  to 
raise  the  question  of  res  adjudicata, 

3.  Equity — when  decree  is  res  adjudicata.  Where  the  parties 
are  the  same  In  two  proceedings  in  equity,  whatever  might  properly 
have  been  litigated  and  whatever  was  litigated  in  the  pleadings  or 
under  the  facts  as  disclosed  In  the  first  adjudication  is  res  adjudi- 
cata. 

4.  MoBTGAGEfl — when  sufficient.  Where  a  mortgage  describes  the 
mortgagors,  the  mortgagee,  the  note  to  be  secured,  the  premises 
mortgaged  and  the  consideration  for  which  the  note  is  given.  It  is 
sufficient 

6.  Mortgages — equitable  interest.  Where  the  owner  of  lots 
executes  a  bond  agreeing  to  convey  them  to  vendees  upon  the  pay- 
ment of  two  hundred  dollars  within  two  years,  an  assignee  of  the 
bond  has  an  equitable  Interest  which  he  has  a  right  to  mortgage, 
and  the  mortgage  being  recorded,  one  who  purchases  the  lots  takes 
subject  thereto. 

Error  to  the  Circuit  Court  of  Moultrie  county;  the  Hon.  William 
G.  CocHBAN,  Judge,  presiding.  Heard  in  thisi  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  March  18,  1913. 
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E.  J.  MiLLEB,  for  plaintiff  in  error. 

Jack,  Deck  &  Whitfield,  for  defendants  in  error. 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court. 

On  the  7th  day  of  May,  1891,  A,  B.  McDavid  was  the 
owner  of  lots  3,  4,  5  and  6,  block  5,  town  of  Allen  villa, 
Moultrie  county,  state  of  Illinois,  and  on  that  date  he 
executed  a  bond  to  Nora  A.  Glover  and  Frank  Glover 
in  and  by  which  he  agreed  upon  the  payment  of  $200 
within  two  years  thereafter,  to  convey  to  Frank 
Glover  and  Nora  Glover  the  premises.  Afterwards, 
on  the  13th  of  Jime,  1893,  the  time  of  payment  was  ex- 
tended two  years. 

On  the  2nd  day  of  February,  1895,  Frank  Glover  as- 
.3igned  this  bond  to  A.  W.  Sutton  and  Joseph  Sutton, 
and  on  that  date  they  executed  to  him  their  promissory 
note  for  $210.50,  due  three  years  after  date,  with  in- 
terest at  seven  per  cent,  from  date;  this  note  was  se- 
cured by  a  mortgage  of  that  date  upon  these  premises, 
this  mortgage  recited  on  its  face  that  it  was  given  to 
secure  the  purchase  money  of  these  premises.  The 
mortgage  was  duly  recorded  in  book  34,  page  581  of 
the  records  of  Moultrie  county. 

After  A.  W.  Sutton  and  Joseph  Sutton  received  the 
assignment  of  this'  bond  from  Frank  Glover  and  before 
the  expiration  of  the  extended  time  for  payment  there- 
imder,  they  assigned  the  bond  to  Frank  Sutton.  Af- 
ter obtaining  the  bond  executed  by  McDavid,  Frank 
Sutton  attempted  to  complete  the  purchase  of  the 
premises  by  paying  him  the  balance  due  on  this  bond 
according  to  its  terms.  McDavid  refused  to  accept 
the  amount  tendered  or  to  convey  the  premises.  A 
bill  for  specific  performance  was  fUed  by  Frank  Sutton 
to  compel  the  conveyance.  A  final  decree  was  entered 
in  this  proceeding  in  the  circuit  court  of  Moultrie 
county  on  the  26th  of  January,  1901,  directing  that 
McDavid  make  the  conveyance,  upon  the  payment  of 
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the  amount  to  him,  in  accordance  with  the  terms  of  the 
bond,  and  upon  default,  upon  his  failure  to  make  the 
deed  and  upon  his  failure  to  receive  the  said  amount, 
the  amount  should  be  deposited  with  the  clerk  of  the 
circuit  court,  and  the  master  in  chancery  should  exe- 
cute  the  conveyance. 

On  the  30th  of  November,  1901,  the  master  in  chan- 
cery executed  the  conveyance  in  accordance  with  the 
terms  of  the  decree,  this  decree  directed  that  the  mas- 
ter in  chaneery  should  convey  all  interest  that  A.  B. 
McDavid  had  in  said  premises  at  the  date  of  the  execu- 
tion of  his  bond.  An  appeal  was  prosecuted  from  the 
decree  entered  therein  to  the  Supreme  Court  where 
it  was  affirmed.    David  v.  Sutton,  205  El.  544. 

After  the  action  for  specific  performance  was  com- 
menced, and  before  its  final  termination  in  the  Su- 
preme Court,  on  February  2,  1898,  the  note  given  to 
Frank  Glover  by  A.  W.  Sutton  and  Joseph  Sutton,  and 
secured  by  mortgage,  was  assigned  by  Frank  Glover 
to  A.  B.  McDavid.  After  the  termination  of  the  action 
for  specific  performance,  A.  B.  McDavid  signed  this 
note  to  P.  J.  Harsh,  complainant  in  this  case.  After 
the  termination  of  the  specific  performance,  action  and 
prior  to  the  filing  of  the  bill  to  foreclose  this  mortgage, 
the  premises  were  purchased  by  and  conveyed  to  John 
E.  Martin  and  L.  C.  Fleming.  To  the  September  term, 
3905,  P.  J.  Harsh,  last  assignee  of  said  note  and  com- 
plainant herein,  filed  his  bill  to  foreclose  the  mortgage 
securing  this  note.  He  obtained  a  decree  against  A.  W. 
Sutton  and  Joseph  Sutton  for  the  payment  of  the 
amount  of  the  note,  and  the  court  decreed  that  in  de- 
fault of  payment,  the  premises  should  be  sold  to  satisfy 
the  indebtedness.  This  writ  of  error  is  prosecuted  by 
A.  W.  Sutton  and  Joseph  Sutton,  John  E.  Martin  and 
L.  C.  Fleming. 

As  reasons  for  the  reversal  of  this  decree  it  is  in- 
sisted by  them,  first,  that  in  the  proceeding:  for  specific 
performance  that  by  reason  of  the  final  determination 
of  the  suit  for  specific  performance  in  which  McDavid 
was  required  to  convey  these  premises  and  because 


654  Appellate  Coubts  of  Illinois. 

Harsh  v.  Sutton,  180  IlL  App.  65L 

the  record  discloses  that  he  during  the  time  of  the 
pendency  of  that  proceeding  was  the  owner  of  this 
note,  the  mortgage  became  merged  in  the  title  which  he 
then  held;  second,  that  he  being  a  party  to  that  pro- 
ceeding and  at  that  time  being  the  owner  of  the  note, 
the  title  being  in  him,  and  the  mortgage  covering  the 
same  premises  which  he  was  required  to  convey,  by 
that  proceeding  that  the  result  of  that  action  should  be 
held  to  be  res  adjudicata;  third,  that  A.  W.  Sutton  and 
Joseph  Sutton  in  their  answer  deny  that  Harsh  is  the 
owner  or  rightful  holder  of  this  note ;  fourth,  that  the 
paper  which  it  is  attempted  to  foreclose  is  not  suffi- 
cient to  constitute  it  a  mortage;  fifth,  for  the  reason 
that  at  the  time  of  the  execution  of  the  purported 
mortgage  by  A.  W.  Sutton  and  Joseph  Sutton,  they 
did  not  have  the  title  to  or  in  said  premises. 

Upon  the  first  contention  that  there  was  a  merger 
of  the  mortgage  with  the  title  then  held  by  McDavid, 
we  cannot  agree.  While  at  the  time  McDavid  exe- 
cuted the  original  bond  in  question  he  contracted 
thereby  to  convey  the  title  which  he  held  at  that  time 
and  upon  payment  of  the  amount  due  under  that  bond, 
BO  far  as  McDavid  was  concerned,  the  holder  of  the 
bond  was  entitled  to  receive  whatever  title  McDavid 
had  at  that  time,  upon  payment  of  the  amount  due  on 
that  bond,  and  the  title  to  the  grantee  under  and  by 
virtue  of  the  specific  performance  proceeding  related 
back  to  the  date  of  the  bond ;  and  upon  the  conveyance 
from  the  master  in  chancery  to  Frank  Sutton  the 
grantee  in  that  deed  only  obtained  the  title  to  said 
premises  that  McDavid  had  at  the  date  of  the  execu- 
tion of  his  bond.  The  contention  that  the  mortgage 
when  obtained  by  McDavid  merged  in  the  title  held  by 
him  cannot  be  acceded  to  for  the  reason  that  the  bond 
which  he  executed  only  contracted  or  covenanted  to 
convey  the  title  which  he  held  at  the  date  of  the  execu- 
tion of  the  bond.  If  this  mortgage  had  been  a  lien 
upon  the  premises  prior  to  the  time  of  the  execution  of 
his  bond,  then  the  rule  of  merger  would  have  applied, 
as  it  would  have  been  necessary  to  have  had  this  mort- 
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gage  released  in  order  to  comply  with  the  conditions  of 
his  bond.  But  the  lien  of  this  mortgage  attached  to 
and  became  a  lien  on  these  premises  after  the  execu- 
tion of  his  bond ;  and  we  do  not  understand  the  rule  to 
be  where  an  interest  or  lien  is  created  or  arises  after 
the  time  at  which  the  title  is  to  become  fixed,  although 
obtained  by  a  party  who  is  required  to  convey  the  title 
as  it  was  at  that  time  becomes  merged  with  that  title. 
The  contract  executed  by  McDavid  did  not  require  him 
to  convey  title  free  of  encumbrance  of  the  date  of  the 
execution  of  the  deed,  whenever  that  ifiight  have  been, 
but,  as  provided  by  the  decree  in  the  specific  perform- 
ance proceeding  and  as  determined  in  that  proceed- 
ing, he  was  only  required  to  convey  the  title  which  he 
held  at  the  date  of  the  bond,  and  that  is  all  the  decree 
authorized  and  all  that  the  Master's  deed  conveyed, 
and  we  are  of  the  opinion  that  the  purchase  of  this 
note  by  him  did  not  merge  the  mortgage  with  the  title 
he  then  held.  The  mortgage  was  not  made  to  him  and 
was  not  assigned  to  him  of  record. 

Upon  the  contention  that  the  specific  performance  is 
res  adjudicata  of  this  action,  we  find  no  plea  setting 
forth  the  facts  which  constitute  a  defense  of  res  ad- 
judicata. While  the  rule  is,  as  contended  by  plaintiff 
in  error,  that  whatever  might  have  been  litigated  and 
whatever  was  litigated  in  the  pleadings  or  under  the 
facts  as  disclosed  in  the  first  adjudication,  where  the 
parties  to  that  proceeding  are  the  same,  if  properly 
pleaded,  will  be  res  adjudicata,  and  it  is  not  neces- 
sary that  there  should  have  been  an  actual  hearing 
or  determination  upon  the  question,  but  if  it  was 
such  a  proceeding  any  matter  that  could  there  have 
been  properly  litigated  although  there  was  a  fail- 
ure to  do  so,  the  rule  of  res  adjudicata  will  still  apply, 
but  the  only  attempt  we  find  in  this  record  to  present 
the  question  of  res  adjudicata  is  in  the  answer  of  ap- 
pellants that  McDavid  should  have  been  required  to 
litigate  this  proceeding  in  the  action  for  specific  per- 
formance.   This  allegation  in  the  answer  is  a  mere 
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conclusion,  and  is  not  suflScient  to  present  the  question 
of  res  adjudicata. 

Upon  the  contention  that  the  complainant  herein  is 
not  the  owner  of  this  note  there  is  no  evidence  what- 
ever. The  record  does  not  show  that  he  was  not  the 
assignee  before  maturity,  but  it  does  show  an  assign- 
ment to  him,  which  is  all  that  is  necessary  to  maintain 
the  action  when  no  contra  evidence  is  offered. 

Upon  the  contention  that  the  paper  executed  is  not  a 
mortgage,  we  find  upon  examination  thereof  that  while 
it  is  awkwardly  drawn,  it  contains  all  of  the  elements 
necessary  to  constitute  a  mortgage;  it  describes  the 
mortgagors,  the  mortgagee,  the  note  to  be  secured,  the 
premises  mortgaged  and  the  consideration  for  which 
the  note  is  given;  this  is  all  that  is  required  of  a 
mortgage. 

Upon  the  contention  that  A.  W.  Sutton  and  Joseph 
Sutton  had  no  title  at  the  time  they  executed  the  mort- 
gage in  question,  Frank  Glover,  who  was  the  original 
owner  of  this  bond  assigned  the  bond  prior  to  the  date 
of  this  mortgage  to  A.  W.  Sutton  and  Joseph  Sutton, 
they  thereby  became  the  equitable  owners  of  these 
premises  subject  to  tiie  payment  of  the  amount  due 
McDavid  for  the  balance  of  the  purchase  money  due 
him,  and  the  mortgage  which  they  gave  at  that  time  be- 
came a  lien  and  attached  to  their  equitable  interest, 
whatever  it  may  have  been,  and  if  thereafter  they  had 
obtained  the  title  from  McDavid  by  the  payment  of 
the  amount  due  McDavid  and  obtained  a  deed  there- 
for, their  mortgage  contained  the  words  mortgage  and 
warrant  would  have  attached  to  and  become  a  lien  on 
the  title  which  they  then  acquired,  and  Frank  Sutton 
who  obtained  the  bond  by  assignment  from  them  after 
this  mortgage  was  placed  upon  record  could  obtain  no 
greater  rights  in  the  premises  than  they  had  at  the 
time  that  it  was  assigned  to  him.  And  l^  completing 
the  payment  of  the  amount  due  on  the  McDavid  bond 
he  obtained  his  title  through  the  specific  performance 
proceeding  from  McDavid,  subject  to  the  mortgage 
executed  by  A.  W.  Sutton  and  Joseph  Sutton;  and  the 
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contention  that  A.  W.  Sutton  and  Joseph  Sntton  had 
no  interest  in  the  premises  which  could  be  made  sub- 
ject to  a  mortage  at  the  time  they  executed  this  note 
and  mortgage  is  not  tenable. 

The  original  bond  having  been  executed  in  1891  and 
the  payment  not  having  been  completed  under  the 
terms  thereof,  and  the  bond  having  been  assigned,  and 
about  four  years  having  elapsed  before  the  resale  of 
the  premises  by  A.  W.  Sutton  and  Joseph  Sutton  to 
Frank  Sutton,  and  the  note  and  mortgage  having  been 
executed  by  them  having  been  for  the  purchase  money, 
it  is  only  reasonable  to  presume  that  this  property  had 
advanced  in  price  and  that  to  secure  the  assignment 
to  them  of  the  McDavid  bond  to  Frank  Glover  they 
were  required  to  make  additional  payments,  and  it  was 
for  the  purpose  of  repaying  them  that  this  note  and 
mortgage  was  executed,  and  they  having  an  equitable 
interest  at  that  time  had  the  right  to  mortgage  their 
interest. 

To  permit  the  assignee  of  the  original  bond  to  se- 
cure these  premises  with  this  lien  of  record  thereon 
merely  by  paying  the  amount  due  on  the  original  bond 
would  be  inequitable  and  unjust.  The  record  dis- 
closes that  the  present  owners  of  the  premises  pur- 
chased the  same  with  this  mortgage  on  record  and 
they  were  required  to  take  notice  thereof,  and  cannot 
be  heard  to  say  that  they  did  not  know  this  mortgage 
was  not  paid,  the  title  they  took  was  subject  to  it,  it 
was  their  duty  to  ascertain  the  rights  of  the  parties 
therein. 

There  was  nothing  of  record  to  show  that  McDavid 
ever  owned  the  mortgage,  and  there  being  no  evidence 
that  Harsh  is  not  the  innocent  holder  of  this  note,  and 
nothing  of  record  to  advise  him  that  the  doctrine  of 
res  adjudicata  could  be  applied  to  the  specific  perform- 
ance proceeding,  the  court  properly  held  that  this 
mortgage  was  subject  to  foreclosure,  and  its  decree 
will  be  affirmed. 

Affirmed. 
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Trustees  of  Old  School  Presbyterian  Chureh  of  Kan- 
sas,  Illinois,  Appellees,  y.  The  Estate  of  James 
Paxton,  deceased,  Appellant. 

1.  Administration  of  estates — claims.  Where  a  claim  against 
the  estate  of  a  decedent  for  a  subscription  made  toward  building  a 
church,  Is  filed  within  a  year  In  the  name  of  the  church,  an  amend- 
ment is  properly  allowed  after  a  year  changing  the  claimant  to 
the  board  of  trustees  of  the  church. 

2.  Religious  societies — what  is  not  necessary  to  establish  claim 
against  estate  of  deceased.  Where  a  claim  Is  filed  against  the  es- 
tate of  decedent  for  a  subscription  made  toward  building  a  church, 
it  is  not  necessary  that  the  records  of  the  church  show  every  step 
necessary  to  bind  it  in  Its  contracts,  nor  that  the  architect  was 
licensed. 

3.  Subscriptions — right  to  recover  on.  Where  a  claim  is  filed 
against  the  estate  of  a  decedent  for  a  subscription  made  toward 
building  a  church,  evidence  that  the  church  was  not  built  on  the 
location  decedent  expected  Is  properly  excluded  where  there  was  no 
such  condition  attached  to  the  subscription. 

4.  Administration  of  estates — claims.  An  objection  that  a 
claim  is  filed  against  the  executor  Instead  of  against  the  estate  will 
not  be  considered  when  raised  for  the  first  time  in  the  court  of 
review. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.     Affirmed.     Opinion  filed  March  18,  1913. 

H.  S.  Tanner  and  Frank  T.  O'Hair,  for  appellant 

Steward  W.  Kincaed  and  Shepherd  &  Trogdon,  for 
appellee. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

During  his  lifetime,  James  Paxton  signed  the  fol- 
lowing paper  which  constituted  a  part  of  the  subscrip- 
tions raised  for  the  purpose  of  building  a  Presbyterian 
Church  at  Kansas,  Illinois,  viz : 
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**For  the  purpose  of  building  a  new  Presbyterian 
Church  in  Kansas,  Illinois,  I  agree  to  pay  to  the 
Treasurer  of  the  Building  Committee,  One  Thousand 
Dollars. 

This  is  conditioned  as  follows: 

If  you  raise  $10,000.00,  and  10  per  cent  for  the  addi- 
tional amount  up  to  $15,000.00,  and  10  per  cent  for  the 
additional  amount  up  to  $15,000.00. 

1.  The  church  will  cost  about  $15,000.00. 

2.  It  will  be  begun  during  the  year  1909. 

3.  Subscriptions  may  be  paid  one-third  when  the 
work  begins,  one-third  when  the  building  is  enclosed, 
one-third  when  the  church  is  completed. 

Signed,  Jas.  Paxton.** 
This  subscription  was  made  in  November,  1908. 
Arrangements  for  the  building  of  the  church  were 
commenced  in  the  early  part  of  1909.  On  March  21, 
the  congregation  of  the  church  determined  to  purchase 
a  lot  known  as  the  Birch  lot  in  Kansas,  and  instructed 
the  committee  to  purchase  this  lot,  and  also  instructed 
the  committee  to  proceed  with  preparations  for  the 
building  of  the  church.  The  lot  was  purchased  March 
22,  1909;  on  Maj^ch  22,  plans  were  adopted  for  the 
construction  of  the  church.  On  April  5,  1909,  James 
Paxton  attempted  to  withdraw  his  subscription  made 
for  the  building  of  the  church,  by  letter  of  that  date. 
In  October,  1909,  Paxton  refused  to  pay  his  subscrip- 
tion. The  church  was  builded  and  dedicated  November 
28,  1909,  and  was  finished  December  1,  1909,  at  a  cost 
of  more  than  $16,000.00.  James  Paxton  died  March 
12,  1910.  The  subscription  executed  by  him  was  pro- 
bated against  his  estate,  the  claim  was  finally  heard 
in  the  circuit  court  of  Edgar  county,  where  judgment 
was  entered  against  the  estate  for  the  amount  of  the 
subscription ;  from  that  judgment  this  appeal  is  prose- 
cuted. 

Appellant  asks  that  this  judgment  be  reversed,  first, 
because  the  claim  was  not  properly  filed  against  the 
estate  within  one  year  after  date  of  the  granting  of 
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that  the  congregation  of  this  church  determined  at 
one  of  its  meetings  to  build  a  new  church,  and  author- 
ized proper  action  to  be  taken  therefor.  While  this 
is  not  given  as  a  written  record  of  the  church,  it  is 
testified  to  as  the  action  taken  according  to  the  best 
judgment  of  persons  who  were  present  at  this  meet- 
ing, and  for  the  purpose  of  this  action  we  do  not  deem 
that  it  was  necessary  that  every  step  would  have  been 
taken  which  would  legally  have  bound  the  corporation 
to  have  builded  a  church.  The  greater  portion  of  ap- 
pellant's argument  is  based  upon  the  theory  that  the 
records  of  the  church  do  not  show  every  step  which 
would  be  necessary  to  hold  the  congregation  bound  by 
some  contract  which  they  may  have  entered  into ;  this 
proceeding  is  not  of  that  character,  and  it  is  immate- 
rial whether  every  step  which  would  be  necessary  to 
legally  bind  the  church  by  any  contract  which  it  might 
make  was  taken  or  not.  Sufficient  is  shown  in  the 
record  to  authorize  the  appointment  of  the  building 
committee  which  was  done,  to  authorize  the  selection 
of  an  architect  to  prepare  plans,  and  to  purchase  a  lot 
upon  which  to  construct  the  church.  The  fact  that  the 
architect  who  prepared  the  plans  could  not  under 
the  statute  recover  a  fee  for  his  services  in  preparing 
the  plans  could  not  in  any  manner  affect  the  subscrip- 
tion made  by  James  Paxton  in  his  lifetime. 

Upon  the  contention  that  no  person  was  authorized 
to  make  any  valid  contract  and  bind  the  church  there- 
by, it  is  immaterial  in  this  action.  Conceding  that  no 
one  was  authorized  at  the  time  the  contracts  were 
made  to  enter  into  a  binding  contract,  no  one  but  the 
congregation  or  the  church  itself  could  be  in  any  man- 
ner affected  or  take  advantage  of  a  failure  to  comply 
with  all  the  necessary  steps;  the  church  might  waive 
any  irregularity  and  proceed  with  its  contract  and 
complete  it,  as  it  did  in  this  case,  and  having  done  so 
the  subscription  made  by  Paxton  could  not  in  any  way 
be  affected  thereby. 

It  is  also  insisted  by  appellant  that  the  court  erred 
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utor  of  the  estate  of  James  Paxton,  and  that  the 
claim  should  have  been  filed  against  Charles  Paxton, 
Executor,  instead  of  against  the  Estate  of  James  Pax- 
ton. It  is  a  sufficient  answer  to  this  contention,  even 
if  it  contained  any  merit,  and  we  hold  that  it  does  not, 
that  no  such  question  was  raised  in  the  trial  court,  and 
cannot  be  raised  for  the  first  time  in  this  court. 

Propositions  of  law  were  submitted  to  the  trial  court 
and  passed  upon  by  it,  and  from  a  careful  examination 
of  these  questions  we  find  that  the  court  committed  no 
error  in  passing  on  the  propositions  submitted.  The 
judgment  of  the  circuit  court  is  right,  and  will  be 
afi&rmed. 

^Affirmed. 


First  National  Bank  of  Mattoon,  Appellee,  y.  S.  L. 
Seass  and  Maggie  Seass,  Appellants. 

1.  Appeals  and  errobs — opinion  on  former  appeal.  The  opinion 
of  the  AppeHate  Court  on  a  prior  appeal  binds  the  trial  court  and 
the  AppeHate  Court 

2.  Practice — when  error  to  direct  a  verdict.  It  Is  error  to  direct 
a  verdict  where,  in  order  to  determine  questions  of  fact  involved 
material  to  the  issues,  it  is  necessary  to  weigh  the  evidence  and  de- 
termine upon  which  side  the  preponderance  is. 

3.  EjVidenoe — when  error  to  exclude  evidence  that  certain  per^ 
son  made  representations  though  he  is  not  positively  identified. 
In  an  action  on  a  note  given  by  defendant  for  the  purchase  price 
of  a  mare  at  an  auction  sale  it  Is  error  to  exclude  evidence  by 
defendant  that  a  certain  officer  of  plaintiff  bank  was  present  at  the 
sale,  and  made  certain  representations,  though  defendant  cannot 
positively  identify  such  officer. 

4.  Evidence — when  error  to  exclude  evidence  as  to  representor 
tions  alleged  to  have  induced  defendant  to  execute  note  in  question. 
It  is  error  to  exclude  evidence  by  defendant  in  an  action  on  a  note 
given  for  the  purchase  price  of  a  mare  at  an  auction  sale,  that  he 
relied  on  representations  as  to  the  mare  and  that  without  such  rep- 
resentations he  would  not  have  executed  the  note,  where  it  is 
claimed  that  such  representations  were  made  by  the  person  who 
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was  then  reversed  and  remanded,  with  directions  to 
the  city  court  of  Mattoon  to  open  this  judgment,  stay 
execution  and  grant  appellant  leave  to  plead  to  the 
merits.  Upon  the  reinstatement  of  the  cause  in  that 
court,  the  directions  of  this  court  were  followed  in  this 
particular  and  a  trial  was  had  upon  the  issue  formed 
by  the  pleadings  of  appellant.  At  the  close  of  the 
evidence  upon  the  second  hearing  in  that  court,  the 
court  sustained  a  motion  of  appellee  and  directed  a 
verdict  for  appellee  against  appellant  for  the  amount 
due  upon  the  note,  a  verdict  was  rendered  under  the 
direction  of  the  trial  court,  judgment  was  rendered, 
and  it  is  from  that  judgment  that  this  appeal  is  prose- 
cuted. 

Appellant  insists  that  it  was  error  in  the  trial  court 
to  direct  a  verdict  for  appellee,  there  was  sufficient 
evidence  to  require  the  cause  to  be  submitted  to  a  jury 
upon  the  questions  of  fact  presented;  they  also  insist 
that  the  court  erred  in  its  rulings  upon  the  admission 
and  rejection  of  evidence. 

This  court  and  the  trial  court  is  bound  by  the  for- 
mer judgment  and  opinion  in  this  court.  Conner  v. 
Conner,  163  111.  App.  436. 

It  having  held  therein  that  if  evidence  was  offered 
to  substantiate  the  facts  tending  to  prove  notice  to 
appellee  of  the  defense  claimed  by  appellants,  and  if 
upon  that  trial  the  evidence  produced  tended  to  prove 
the  representations  claimed  to  have  been  made  by 
Sinsabaugh  and  that  they  were  made  in  the  presence 
of  an  officer  of  the  bank,  as  contended  for  in  this  affi- 
davit, and  that  a  representative  of  the  bank  was  pres- 
ent at  the  time  and  informed  appellant  that  he  could 
rely  upon  the  representations  made,  then  the  defense 
was  good  as  to  a  partial  failure  of  the  consideration 
of  this  note.  The  facts  which  were  presented  in  the 
affidavit  in  support  of  the  motion  to  open  this  judg- 
ment are  fully  set  forth  in  -tiie  former  opinion  of  this 
court.    158  lU.  App.  122,  supra. 

Examination  of  this  record  discloses  that  appellant 
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to  weigh  the  evidence  and  determine  upon  which  side 
the  preponderance  is,  it  is  error  to  direct  a  verdict, 
and  upon  the  facts  in  this  record  it  was  error  for  the 
trial  court  to  direct  a  verdict  in  this  case. 

Upon  the  contention  that  the  court  erred  in  the  ad- 
mission and  rejection  of  evidence,  we  find  that  while 
appellant  was  not  positively  able  to  identify  Eichmond 
as  the  man  who  was  present  at  this  sale,  he  does  testify 
that  to  best  of  his  knowledge  and  belief  and  recollec- 
tion Eichmond  was  the  man  who  was  present  and  with 
whom  he  held  the  conversations  concerning  the  papers 
or  certificates  entitling  the  mare  purchased  to  be  regis- 
tered, and  that  the  same  would  be  furnished  to  him. 
The  court  excluded  this  evidence  because  appellant 
would  not  say  positively  that  he  could  identify  Eich- 
mond as  the  man.  This  evidence  should  have  been 
permitted  to  go  to  the  jury,  it  was  proper  as  tending 
to  prove  the  identity  of  the  man,  and  it  was  error  for 
the  court  to  exclude  it.  It  was  also  error  for  the  court 
to  refuse  to  permit  appellant  to  testify  that  he  relied 
upon  the  representations  which  he  claimed  were  made 
to  him  by  Sinsabaugh  and  Eichmond,  and  that  with- 
out such  representations  and  statements  he  would  not 
have  executed  this  note. 

There  are  numerous  other  slight  inaccuracies  in  the 
rulings  of  the  court  upon  the  admission  and  rejection 
of  evidence,  but  from  what  has  been  heretofore  said, 
these  will  undoubtedly  be  cured  upon  another  trial. 
We  do  not  consider  it  necessary  to  go  into  them  in 
detail. 

For  the  error  of  the  trial  court  in  directing  a  ver- 
dict for  the  plaintiff,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Provinb  &  Provine,  E.  C.  Nefp  and  E.  E.  Adams, 
for  appellants. 

HowABD  Maxon  and  L.  G.  Gbundy,  for  appellee. 

Mb.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

John  Scaggs  and  John  Crawford  owned  160  acres  of 
land  in  Christian  county.  Scaggs  was  an  elderly  man 
and  unable  to  actively  engage  in  business ;  for  his  in- 
terest in  these  premises  he  executed  a  lease  to  Craw- 
ford, who  was  his  son-in-law  and  who  looked  after  the 
land  for  him.  For  the  year  commencing  March  1, 1910, 
and  ending  March  1,  1911,  a  lease  for  this  land  was 
made  to  Nelson  Bumgardner.  In  December,  Bumgard- 
ner abandoned  the  premises  without  notice  to  Scaggs 
and  Crawford  and  moved  to  the  state  of  Kansas.  In 
September,  1910,  Bumgardner  sowed  upon  these  prem- 
ises forty  acres  of  wheat.  After  Bumgardner  vacated 
the  premises  Crawford  leased  the  premises  from 
March  1,  1911,  to  March  1,  1912,  to  appellant  Smart, 
who  entered  into  possession  of  the  place.  During  the 
month  of  July,  1911,  when  the  wheat  sown  by  Bum- 
gardner was  ready  to  harvest,  it  was  harvested  by 
Smart  as  tenant.  When  he  was  cutting  the  wheat  J.  M. 
Bumgardner,  a  brother  of  Nelson  Bumgardner,  ap- 
peared upon  the  scene  and  demanded  that  he  be  per- 
mitted to  harvest  this  crop,  claiming  that  it  belonged 
to  his  brother,  Nelson  Bumgardner,  and  that  he  had 
received  directions  from  his  brother  to  harvest  the 
crop ;  his  request  was  refused. 

After  J.  M.  Bumgardner  failed  to  obtain  possession 
of  the  wheat  crop  in  this  manner,  he  then  began  an 
attachment  proceeding  against  his  brother.  Nelson 
Bumgardner,  upon  a  claim  alleged  to  be  owing  from 
Nalson  to  J.  M.  Bumgardner,  and  Smart,  the  tenant, 
and  Scaggs  were  served  as  garnishees.  The  garnish- 
ment portion  of  the  attachment  was  continued  until 
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the  first  of  March,  1912,  there  being  no  written  agree- 
ment to  this  effect,  a  parol  agreement  was  within  the 
statute  of  frauds. 

Nelson  Bumgardner  having  obtained  a  lease  for 
these  premises  commencing  March  1,  1910,  and  ending 
March  1,  1911,  was,  under  this  lease,  only  entitled  to 
grow  and  obtain  upon  the  premises  such  crops  as 
might  be  grown  during  the  year  1910  and  harvested 
prior  to  March  1,  1911,  he  could  have  no  right  under 
and  by  virtue  of  this  lease  to  plant  any  crops  which  it 
would  require  any  portion  of  the  following  year  to 
mature  and  thereby  retain  the  use  of  the  landlord's 
premises  for  a  time  beyond  the  expiration  of  the  lease 
by  its  own  terms,  and  all  rights  acquired  by  Nelson 
Bumgardner  expired  by  this  lease  March  1,  1911. 

Upon  the  contention  that  a  verbal  promise  was  made 
by  appellant  Scaggs  to  execute  a  new  lease  commenc- 
ing March  1,  1911,  the  contention  of  appellee  being 
that  this  promise  was  made  prior  to  the  sowing  of  the 
wheat  in  September,  1910,  if  it  was  made  at  any  time 
prior  to  March  1,  1911,  it  was  within  the  statute  of 
frauds,  and  is  consequently  void. 

Appellee  insists  that  by  virtue  of  section  33,  chapter 
80,  Hurd's  Eevised  Statutes  1911,  although  the  lease 
held  by  Nelson  Bumgardner  expired  by  its  terms  on 
March  1,  1911,  it  was  Scaggs'  duty  when  he  took  pos- 
session to  mature  and  harvest  this  crop  for  the  benefit 
of  Nelson  Bumgardner. 

The  evidence  shows  conclusively  that  during  the 
month  of  December  Nelson  Bumgardner  abandoned 
these  premises  without  notice  to  the  landlord  or  with- 
out his  consent,  and  removed  to  the  State  of  Kansas 
where  he  has  since  resided,  he  then  abandoned  the 
premises  for  the  balance  of  his  term  and  having  so 
abandoned  them,  the  landlord  had  the  right  to  re-enter 
and  take  possession. 

It  is  insisted  by  appellee,  however,  that  section  33, 
supra,  required  the  landlord,  after  he  had  taken  pos- 
session of  the  premises  to  properly  cultivate,  mature 
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The  People  of  the  State  of  Illinois,  Defendants  in 
Error,  y.  Max  Carp  et  at.,  Plaintiffs  in  Error. 

1.  Cbiminal  law — record.  An  alleged  error  In  permitting  the 
amendment  of  an  infoi*mation  during  vacation  will  not  be  con- 
sidered where  the  record  does  not  disclose  that  the  information 
was  in  any  manner  changed  or  amended. 

2.  Cbiminal  law — when  alleged  error  ia  immaterial.  An  alleged 
error  Iq  requiring  defendants  to  plead  during  vacation  is  im- 
material where  the  record  shows  that  defendants  were  arraigned 
and  pleaded  not  guilty  at  a  subsequent  term. 

3.  Cbiminal  law — evidence  as  to  use  of  corporate  name.  In 
a  prosecution  for  using  a  corporate  name  for  the  purpose  of  obtain- 
ing business  without  being  regularly  licensed,  advertisements  dis- 
played by  defendants  are  admissible. 

4.  Criminal  law — verdict  of  not  guilty  against  part  of  defend- 
ants. Where  three  defendants  are  indicted  for  using  a  corporate 
name,  for  the  purpose  of  obtaining  business,  without  being  regu- 
larly licensed,  the  fact  that  the  Jury  found  one  defendant  not  guilty 
does  not  affect  the  Judgment  against  the  others  found  guilty. 

5.  Names — use  of  corponUe  name.  In  a  prosecution  for  using 
a  corporate  name  to  obtain  business  without  being  licensed,  there 
being  evidence  that  defendants  displayed  advertisements  such  as  to 
give  the  general  public  the  impression  that  they  were  incorporated, 
a  verdict  of  guilty  will  be  sustained. 

Error  to  the  County  Court  of  Adams  county;  the  Hon.  Ltman 
McCabl,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Affirmed.    Opinion  filed  March  18,  1913. 

Walter  H.  Bennett  and  William  Schlagbnhaup, 
for  plaintiffs  in  error. 

John  T.  Gilmer  and  Arthur  R.  Boy,  for  defendant 
in  error. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

This  is  a  prosecution  by  information  filed  in  the 
county  court  of  Adams  county  in  vacation  before  the 
May  term,  1911,  against  the  defendants,  Max  Carp, 
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Plaintiffs  in  error  urge  a  reversal  of  this  cause  be- 
cause they  insist  that  the  county  court  had  no  power 
in  vacation  to  permit  the  amendment  of  the  informa- 
tion ;  and  that  it  had  no  power  to  require  the  defend- 
ants to  plead  to  the  information  in  vacation  or  at  a 
probate  term  of  said  court,  and  while  the  motion  to 
quash  was  pending. 

Upon  the  contention  that  the  county  court  had  no 
power  at  a  probate  term  or  in  vacation  to  permit  an 
amendment  of  the  information,  the  record  does  not 
disclose  that  any  amendment  was  made  or  that  the 
information  was  in  any  maimer  changed  or  amended, 
the  mere  fact  that  permission  was  granted  to  the  Peo- 
ple to  amend  the  information  would  therefore  be 
wholly  immaterial. 

It  is  insisted  that  the  court  had  no  power  to  require 
the  defendants  to  plead  to  the  information  in  vacation. 
No  trial  was  had  during  vacation,  and  after  the  plea 
had  been  entered  it  was  continued  until  the  regular 
law  term  in  May  following.  At  this  term  after  the 
motion  to  quash  was  denied  by  the  court,  the  record 
shows  that  the  defendants  were  again  arraigned  and 
pleas  of  not  guilty  entered.  If  there  had  been  any 
error  committed  in  the  former  action  of  the  court,  it 
became  immaterial  after  this  action  at  the  regular  law 
term. 

The  only  other  grounds  urged  for  reversal  of  this 
cause  are  that  the  evidence  is  not  sufficient  to  support 
the  verdict  and  that  the  court  improperly  admitted 
advertising  matter  offered.  The  record  discloses  that 
the  defendants.  Max  Carp  and  Joe  Carp,  came  to 
Quincy  in  Adams  county  and  held  a  nine  days^  sale 
of  merchandise.  Advertisements  and  handbills  were 
printed  and  displayed  in  the  city  of  Quincy.  We  find 
that  Exhibit  A  contains  the  following: 

**Carp  Trading  Co.  America's  Greatest  Bargain 
Givers.    Will  open  at  120  North  Fifth  Street,  Quincy, 
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The  verdict  and  judgment  is  fully  warranted  by  the 
facts,  and  there  being  no  reversible  error  in  the  rec- 
ord, the  judgment  is  affirmed. 

Affirmed. 


James  B.  Snider  et  al.,  Plaintiffs  in  Error,  y.  Edwin 
M.  Tan  Petten  and  Anna  F.  H.  Tan  Petten,  De- 
fendants in  Error. 

1.  Covenants — when  express  covenant  supersedes  implied  cove- 
nant In  an  action  for  a  breach  of  warranty  in  the  sale  of  land, 
the  covenants  raised  by  statute  from  the  use  of  the  words  "grant* 
bargain  and  sell"  are  held  to  be  superseded  by  an  express  covenant 
in  the  deed  and  the  counts  in  plaintiff's  declaration  based  on  an 
implied  covenant  do  not  state  a  cause  of  action. 

2.  Covenants — action  for  breach  of  express  warranty.  Where 
plaintiffs  purchased  certain  land  in  Arkansas  from  defendants  who 
covenanted  to  warrant  and  defend  title,  and  a  tax  assessed  prior  to 
the  purchase  is  levied  and  on  foreclosure  proceedings  the  property 
is  conveyed  to  a  third  person,  plaintiff  never  having  been  in  pos- 
session, cannot  rely  upon  a  constructive  eviction  to  sustain  his  ac- 
tion for  breach  of  express  covenant,  and  a  demurrer  to  his  declara- 
tion is  properly  sustained. 

Error  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Col- 
osTiN  D.  Myebs,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1912.     Affirmed.     Opinion  filed  March  18,  1913. 

Bassett,  Morgan  &  Hebel,  for  plaintiffs  in  error. 

Barry  &  Morrissey  and  Fitz  Henry  &  Martin,  for 
defendants  in  error. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

On  the  8th  day  of  August,  1904,  defendants  in  error 
conveyed  to  plaintiffs  in  error  certain  farm  property 
in  St.  Francis  county,  Arkansas,  by  deed  of  "grant, 
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quiet  enjoyment  from  claims  and  demands  of  all 
persons  whatsoever,  unless  limited  by  the  express 
terms  of  such  deed. 

The  first  breach  assigned  is  that  the  grantors  were 
not  seized  of  an  indefeasible  estate  in  fee  simple  and 
had  no  right  to  convey. 

The  second  breach  is  that  the  lands  were  not  free 
from  incumbrance,  but  that  the  same  were  liable  for 
certain  taxes,  setting  forth  the  tax  of  the  St.  Francis 
levee  district,  and  averring  that  the  same  was  a  lien 
at  the  time  the  covenants  were  made  by  the  defend- 
ants in  error,  then  averring  the  foreclosure  proceed- 
ing and  the  sale  of  the  land  under  and  by  virtue  of  the 
statute  of  the  state  of  Arkansas. 

Another  breach  alleged  the  execution  of  the  deed, 
the  covenants  contained  therein,  the  incumbrances 
upon  the  land,  and  avers  that  the  lands  were  vacant 
and  unoccupied  and  that  the  plaintiffs  in  error  were 
denied  possession*  of  the  premises  when  they  under- 
took to  enter  into  possession  under  and  by  virtue  of 
the  deed  executed  by  defendants  in  error,  and  that 
under  and  by  virtue  of  the  foreclosure  proceedings 
and  the  sale  for  nonpayment  of  taxes,  a  deed  executed 
under  such  decree  vested  in  the  purchaser  a  valid  title 
both  in  law  and  equity;  and  that  under  and  by  virtue 
of  the  decree  a  deed  was  executed  and  delivered  to 
S.  H.  Mann  and  the  report  thereof  approved  by  said 
court.  That  the  defendants  in  error  were  not  in  pos- 
session and  never  had  been  in  possession  of  the  real 
estate  and  that  by  virtue  of  the  proceedings  had  for 
the  foreclosure  of  the  tax  lien,  by  reason  thereof  de- 
fendants in  error  did  not  keep  their  covenants,  that 
by  reason  of  the  execution  of  the  deed  to  the  said  Mann 
he  refused  to  permit  plaintiffs  in  error  to  enter;  that 
the  title  conveyed  to  S.  H.  Mann  under  and  by  virtue 
of  the  foreclosure  proceedings  was  a  paramount  title 
and  by  reason  thereof  there  is  a  constructive  eviction 
of  plaintiffs  in  error  from  said  premises. 

Defendants    in    error    demurred    to-  each    of    the 
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ute  in  Missouri  is  construed  in  the  same  way.  Finley 
V.  Steele,  supra,  is  cited  with  approval  in  Rubens  v. 
HUl,  213  HI.  523-539 ;  and  we  hold  under  the  rule  laid 
down  in  these  eases,  that  the  only  covenant  contained 
in  the  deed  executed  by  defendants  in  error  is  the  ex- 
press covenant  in  their  deed,  and  that  the  implied  cov- 
enant implied  by  the  statute  is  superseded  by  the  ex- 
press covenant  in  this  deed.  Cousequently,  the  first 
or  second  counts  of  plaintiff's  declaration  do  not  state 
a  cause  of  action. 

The  third  or  additional  breach  assigned  counts  upon 
the  breach  of  the  express  covenant  whereby  defend- 
ants covenant  to  warrant  and  defend  the  title,  and  as- 
signed, as  a  breach  of  this  covenant  the  levy  of  the 
drainage  tax  by  the  board  of  directors  of  the  St.  Fran- 
cis levee  district  aud  the  filing  of  the  same  in  the 
county  clerk's  office,  the  failure  to  pay  the  tax  and  the 
foreclosure  proceedings  instituted  to  collect  the  same 
under  and  by  virtue  of  the  statute  of  the  state  of 
Arkansas,  that  this  foreclosure  proceeding  culminated 
in  a  decree  of  foreclosure,  the  sale  of  the  premises,  the 
purchase  of  the  same  by  one  S.  H.  Mann,  and  the  final 
execution  of  the  deed  to  him  for  the  premises.  This 
breach  avers  that  the  defendants  did  not  have  any 
title  to  said  real  estate  and  were  not  in  possession  of 
the  same  at  the  time  of  the  conveyance  aforesaid  to 
the  plaintiffs,  and  that  such  lands  were  vacant  and  un- 
occupied and  so  remained  vacant  from  thence  until  the 
present  time,  and  that  plaintiffs  never  have  been  in 
the  possession  of  said  premises  and  were  not  able  to 
obtain  the  possession  by  reason  of  a  paramount  title 
so  held  by  the  said  S.  H.  Mann,  by  virtue  of  his  deed 
under  said  foreclosure  proceedings,  and  avers  that  the 
plaintiffs  were,  by  reason  of  the  proceedings,  con- 
structively evicted  out  of  and  from  the  possession  of 
said  premises. 

Plaintiffs  in  error  rely  upon  a  constructive  eviction 
from  these  premises  in  order  to  sustain  their  allega- 
tion of  a  breach  of  the  express  covenant  contained  in 
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of  determining  the  right  to  possession;  the  trial  court 
properly  held  that  the  alleged  breach  of  the  covenant 
as  contained  in  the  assignments  in  this  third  or  addi- 
tional count  did  not  constitute  a  cause  for  action.  The 
court  properly  sustained  the  demurrer. 
The  judgment  is  aflSrmed. 

Affirmed. 


Charles  E.  Bodgers  and  Catherine  Howe,  Appellees,  t. 
Metropolitan  Life  Insurance  Company,  Appellant. 

1.  INBUBANCE — evidence.  Refusal  to  permit  defendant  in  an 
action  on  an  insurance  policy  to  show  that  a  statement  in  the 
insured's  application  to  the  effect  that  she  had  not  been  examined 
or  attended  by  a  physician  for  any  serious  disease  was  untrue  is 
not  error  where  there  is  no  issue  or  fact  raised  by  the  pleadings 
whether  any  of  the  representations  in  the  application  were  false, 
the  application  is  not  a  part  of  the  policy,  defendant  is  permitted 
to  introduce  eridence  that  the  insured  was  suffering  with  a  serious 
disease  at  the  time  of  and  prior  to  the  issuance  of  the  policy,  and 
such  question  is  properly  submitted  to  the  jury. 

2.  iNBTBucnoNS — repetition.  It  is  not  error  to  refuse  an  in- 
struction which  is  fully  covered  by  instructions  given. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owbn 
P.  Thompson.  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirm*ed.    Opinion  filed  March  IS,  1913. 

KiRBY,  Wilson  &  Baldwin,  for  appellant. 
J.  0.  Priest,  for  appellees. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  the  beneficiaries  on  an  insurance 
policy  issued  by  appellant  upon  the  life  of  Ella  M. 
Eodgers,  of  date  September  5,  1910.  The  insured 
died  on  July  18,  1911. 
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to  the  date  of  the  issuance  of  the.  policy,  but  the  doc- 
tor declined  to  so  testify,  he  did  testify  that  she  had 
been  suflFering  from  salpingitis,  but  he  did  not  testify 
that  this  was  a  dangerous  disease  or  that  she  died* as 
a  result  thereof.  The  evidence  discloses  that  she  died 
from  a  cancer  of  the  uterus  and  was  suflfering  with 
pulmonary  tuberculosis  at  the  time  of  her  death,  but 
that  the  cancer  developed  after  an  operation  was  per- 
formed for  a  disease  known  as  salpingitis,  but  that 
there  was  no  indication  of  cancer  and  none  developed 
until  long  after  the  operation  had  been  performed. 
This  operation  was  performed  some  seven  months 
after  the  policy  was  issued.  Dr.  Ogram  declined  to 
testify  that  the  deceased  was  suflfering  with  any  se- 
rious disease  prior  to  the  date  of  the  issuance  of  the 
policy.  The  only  evidence  tending  to  prove  that  she 
had  tuberculosis  of  the  lungs  prior  to  the  issuance  of 
the  policy  was  by  one  of  the  doctors.  Dr.  Hardesty, 
who  had  attended  her  long  after  the  issuance  of  the 
policy,  and  he  could  not  say  positively  that  she  had 
tuberculosis  at  the  date  the  policy  was  issued,  but 
that  it  was  his  judgment  that  she  did  have  from  the 
stage  in  which  the  disease  was  at  the  time  he  examined 
her.  There  is  no  pretense  that  there  is  any  proof  sus- 
taining the  plea  that  she  was  aCBicted  with  cancer  at 
the  date  of  the  issuance  of  the  policy.  Neither  of  the 
doctors  would  testify  positively  that  she  was  afilicted 
with  pulmonary  tuberculosis  or  salpingitis  prior  to 
September  5,  1910;  all  of  them  admitted  that  these 
diseases  might  have  developed  between  the  time  of  the 
issuance  of  the  policy  on  September  5,  1910  and  the 
date  of  their  examination  in  November. 

Appellant  insists  that  the  trial  court  erred  in  re- 
fusing to  permit  it  to  show  that  the  statement  in  the 
insured's  application  that  she  had  not  been  examined 
or  attended  by  a  physician  for  any  serious  disease 
was  untrue.  There  was  no  issue  of  fact  in  this  case 
raised  by  the  pleadings  as  to  whether  or  not  any  of 
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Pierce  and  Caldwell,  Appellees,  y.  W.  L.  Powers  and 
Massachusetts  Bonding  &  Insurance  Company,  of 
Boston,  Appellants 

CoNTBAGTB — waiver  of  conditions.  The  parties  may  waive  the 
conditions  In  a  contract  i^ider  seal  by  parol  and  when  so  waived 
the  conditions  are  abrogated. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Affirmed.  Opinion  filed  March  18,  1913.  Re- 
hearing denied  April  16,  1913.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Francis  R.  Wiley,  for  appellants;  William  Mc- 
GiNLBY,  of  counsel. 

Buckingham  &  Gray,  for  appellees. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

On  January  10,  1910,  W.  L.  Powers  entered  into  a 
contract  with  Pierce  and  Caldwell  wherein  he  agreed 
to  build  for  them  a  concrete  bakery  in  Decatur,  Illinois, 
according  to  plans  and  specifications  furnished  by  one 
Aschauer,  an  architect;  he  was  to  receive  as  the  con- 
tract price,  $14,923.  The  Massachusetts  Bonding  and 
Insurance  Company,  appellant,  furnished  a  surety 
bond  guaranteeing  the  performance  of  this  contract 
by  Powers  in  the  sum  of  $7,500.  This  action  is  upon 
that  bond. 

The  contract  provided  that  the  building  should  be 
commenced  as  soon  as  the  weather  conditions  per- 
mitted and  that  the  same  was  to  be  completed  ac- 
cording to  the  plans  and  specifications,  June  15,  1910 ; 
this  contract  also  provided  that  if  at  any  time  Powers^ 
the  contractor,  failed  to  furnish  a  sufficient  number  of 
skilled  workmen  or  the  proper  material  or  amount  of 
material;  and  for  any  failure  to  prosecute  the  work 
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direct  to  the  laborers  and  material  men.  In  this  man- 
ner $13,154.30  was  paid;  they  were  paid  without  any 
certificate  of  the  architect. 

Appellees  contend  that  when  Roberts  arrived,  he 
directed  them  to  go  ahead  and  get  all  they  could  out 
of  Powers,  to  push  the  work  as  fast  as  possible,  but 
to  pay  Powers  no  more  money.  Powers  was  dis- 
charged on  September  27,  when  the  foreman  whom  he 
had  had  at  work  upon  the  building  quit  the  job.  Pro- 
ceedings were  had  for  mechanics'  liens  by  material 
men  for  material  furnished  for  this  building;  these 
proceeded  to  final  judgments  and  the  liens  were  ob- 
tained which  were  satisfied  by  appellees. 

A  continual  correspondence  was  kept  up  between 
appellees  and  appellant  concerning  the  condition  of 
the  building  and  its  progress  and  the  default  of  Pow- 
ers. In  all  the  correspondence  on  the  part  of  appel- 
lant they  proverbially  added  the  clause,  *'We  reserve 
all  our  rights.''  Appellant  was  kept  fully  notified  of 
the  defaults  and  failure  to  carry  out  the  contract  by 
Powers.  ^  On  numerous  occasions  they  sent  their  rep- 
resentative to  Decatur  to  make  reports  upon  the  prog- 
ress and  condition  of  affairs.  Trial  was  had  without 
a  jury  and  appellees  recovered  a  judgment  for 
$5,250.81 

Appellants  insist  that  this  jud^anent  should  be  re- 
versed, urging  as  reasons  therefor  that  appellees  did 
not  comply  with  the  terms  of  the  contract  of  surety 
and  insist  that  it  was  incumbent  upon  appellees  to 
show  positive  proof  of  notice  to  it,  by  the  receipt  of 
the  letter  notifying  it  of  the  first  default  on  the  part 
of  Powers,  and  that  they  violated  the  provisions  of 
the  contract  in  paying  out  any  money  except  upon  cer- 
tificates of  the  architect,  and  that  they  violated  the  pro- 
visions of  the  contract  which  required  them  to  retain 
fifteen  per  cent,  of  the  amounts  due  upon  the  monthly 
certificates  made  by  the  architect;  and  contend  that 
the  contract  being  under  seal  could  not  be  varied  or 
altered  by  parole,  and  that  appellees  were  bound  by 
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an  adminlstrator'B  report  is  whether  certain  additional  attorney's 
fees  should  he  allowed,  the  question  is  not  one  upon  which  propo- 
sitions of  law  may  properly  he  submitted. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Thomas  "h/L  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.     Opinion  filed  March  18,  1913. 

HoGAN  &  Wallace,  for  appellant. 

Taylor  &  Taylor  and  W.  B.  McBride,  for  appellees. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

This  appeal  is  prosecuted  from  the  judgment  of  the 
circuit  court  of  Christian  county  in  the  estate  of 
George  Jester,  deceased,  upon  the  final  report  filed  by 
the  administrator,  to  which  objections  were  filed  by 
the  heirs.  Appellant,  as  administrator  of  the  estate, 
filed  his  final  report  in  the  county  court.  From  the 
action  of  the  county  court  an  appeal  was  taken  to 
the  circuit  court,  where  the  objections  to  the  report 
were  again  considered  on  appeal. 

This  appeal  is  only  prosecuted  from  the  judgment 
of  the  court,  upon  the  question  of  allowing  an 
attorney's  fee  to  the  administrator  for  Hogan  and 
Wallace  as  attorneys  for  services  claimed  to  have  been 
performed  by  them  for  the  administrator.  The  ques- 
tion of  this  attorneys'  fee  was  not  raised  in  the  county 
court,  but  after  the  appeal  to  the  circuit  court  the 
administrator,  upon  the  consideration  of  the  final 
report,  asked  the  court  to  allow  to  be  included  in  the 
report  an  attorneys'  fee  of  one  hundred  dollars.  This 
sum  was  asked  as  additional  compensation  to  the  serv- 
ice which  had  before  that  time  been  allowed  in  the 
county  court.  This  item  of  attorneys'  fees  does  not  ap- 
pear to  have  been  recited  in  the  final  report  as  made  to 
the  county  court.  The  circuit  court  denied  this  motion 
and  approved  the  report  and  ordered  a  final  distribu- 
tion. Thereafter,  appellant  filed  in  the  circuit  court 
what  purported  to  be  a  supplemental  report,  the  only 
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upon  which  propositions  of  law  may  properly  be  sub- 
mitted to  the  trial  eotirt  to  be  passed  upon  by  it.  Prop- 
ositions of  law  or  fact  are  only  proper  to  be  submitted 
to  the  trial  court  where  if  the  matter  was  not  sub- 
mitted to  the  court  without  a  jury  the  parties  would 
be  entitled  to  a  jury  trial;  this  case  is  not  of  that 
character  and  the  question  of  the  action  of  the  trial 
court  upon  the  propositions  of  law  will  not  be  con- 
sidered by  this  court. 
The  judgment  is  affirmed. 

Affirmed. 


George  Sehnltz,  Appellee,  y.  The  Barnwell  Coal  Com- 
pany, Appellant. 

1.  Mines  and  minebs — expert  teBtimony,  Expert  testimony  as 
to  whether  timbering  In  a  mine  where  an  accident  occurred  was 
proper,  and  as  to  the  probable  result  of  firing  shots  near  such  tim- 
bering Is  admissible,  where  the  mine  was  examined  as  required  by 
statute  and  it  is  alleged  that  the  dangerous  condition  was  created 
by  shots  fired  after  plaintiff  proceeded  with  the  mining  of  coal  at 
the  place  of  the  accident. 

2.  Mines  and  minebs — when  no  recovery  for  injuries.  If  a  mine 
is  properly  examined  and  is  found  in  a  safe  condition,  and  a  danger- 
ous condition  which  causes  an  injury  to  a  miner,  arises  by  rea- 
son of  the  progress  of  the  work  of  such  miner  while  he  is  per- 
forming his  duties,  no  recovery  can  be  had. 

3.  Mines  and  minebs — what  instruction  erroneous.  An  instruc- 
tion In  an  action  by  a  miner  for  injuries  Is  erroneous  where  it 
directs  a  verdict  for  plaintiff  but  ignores  the  defense  made  by 
defendant,  that  the  mine  was  properly  examined  and  was  found 
in  a  safe  condition,  and  the  dangerous  condition  which  caused  the 
injury  to  plaintiff  arose  by  reason  of  the  progress  of  the  work 
while  plaintiff  was  performing  his  duties. 

4.  iNSTBUcnoNS — directing  verdict.  An  instruction  which  di- 
rects a  verdict  must  contain  all  the  elements  necessary  to  permit 
a  recovery. 

6.  Mines  and  minebs — remedies  for  accidents  happening  under 
Act  of  1897  preserved.    An  action  may  be  maintained  for  a  violation 
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manager  and  to  permit  no  one  to  enter  the  mines 
therein  except  under  the  direction  of  the  mine  man- 
ager, until  all  such  conditions  had  been  made  safe ;  that 
in  plaintiff's  working  place  there  was  a  dangerous  con- 
dition consisting  of  loose  rock  and  slate  in  the  roof  and 
that  the  place  was  inadequately  and  insufficiently  sup- 
ported, that  the  timbers  were  too  short,  and  that  by 
reason  thereof  plaintiff's  place  of  working  should  have 
been  marked  and  reported  as  dangerous,  but  that  de- 
fendant did  not  cause  the  said  working  place  to  be 
examined  daily  by  its  mine  examiner,  that  the  mine 
examiner  did  not  examine  said  place  and  inscribe  on 
the  walls  thereof  the  day  and  month  of  his  visit  or 
make  a  conspicuous  mark  indicating  the  dangerous 
place,  and  that  while  said  condition  existed,  plaintiff 
being  permitted  to  enter  said  mine  when  his  working 
place  was  unsafe  and  insecure,  that  that  neglect  on 
the  part  of  the  defendant  was  a  wilful  violation  of  the 
statute. 

Plaintiff  recovered  a  judgment  against  defednant 
for  fifteen  hundred  dollars,  from  which  this  appeal 
is  prosecuted. 

The  record  discloses  that  plaintiff  and  his  buddy, 
one  Joe  Ambrose,  were  employed  on  the  8th  of  De- 
cember, 1910,  by  defendant,  that  they  were  directed  to 
turn  a  new  room  known  as  number  12  off  from  the 
east  side  of  the  fourth  north  entry.  The  neck  of  this 
room  was  constructed  about  twelve  feet  wide  at  the 
bottom,  narrowing  at  the  top.  The  fourth  north  entry 
was  timbered  so  as  to  leave  a  space  of  about  two  feet 
between  the  props  and  the  face  of  the  entry.  It  was 
necessary  for  plaintiff  and  his  buddy  to  load  the  first 
three  or  four  cars  from  the  entry  before  a  switch 
could  be  laid  into  the  room.  They  had  cut  the  neck 
of  the  room  back  about  six  feet  where  they  encountered 
a  vein  of  coal  about  eisrht  feet  thick.  The  entry  and 
neck  of  the  room  were  timbered  with  one,  set  on  the  side 
next  to  the  room  neck,  the  other  on  the  passage  side 
of  the  entry,  with  a  bar  from  one  over  to  the  other, 


/■ 
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morning  of  the'  10th  by  plaintiff  and  his  buddy,  and 
the  condition  of  these  props  was  permitted  to  be 
shown  npon  the  trial.  The  mine  examiner  testified 
to  having  examined  this  mine  and  the  day  and  month 
of  his  visit  was  inscribed  upon  the  walls,  and  at  the 
time  of  the  examination  no  dangerous  condition  ex- 
isted, and  it  was  the  contention  of  defendant  that  the 
dangerous  condition  was  created  by  the  firing  of  the 
shot  after  plaintiff  and  his  buddy  had  proceeded  with 
the  mining  of  the  coal  in  their  working  place ;  that  if 
an  injury  occurred  by  reason  of  the  dangerous  condi- 
tion being  created  by  reason  of  the  progress  of  the 
work  of  plaintiff  and  his  buddy,  defendant  is  not  lia- 
ble; this  rule  has  been  held  in  Layman  v.  Penwell 
Mining  Co.y  142  111.  App.  580,  and  Missouri  <&  I.  Coal 
Co.  V.  Schwalb,  74  HI.  App.  567. 

Mining  is  a  business  with  which  the  ordinary  in- 
dividual is  seldom  familiar,  and  a  jury  of  miners  in 
the  trial  of  this  character  of  case  is  almost  an  im- 
possibility, and  while  it  is  true  that  expert  testimony 
is  not  permissible  ordinarily  for  the  purpose  of  show- 
ing whether  a  condition  was  safe  or  dangerous,  as 
that  is  the  ultimate  question  to  be  determined  by  the 
jury,  but  where  the  character  of  the  work  or  the  condi- 
tions are  such  that  it  requires  explanation  of  the  means 
and  methods  of  conducting  the  business  or  carrying  on 
the  same  or  the  exercising  of  precautions  therefor, 
for  the  purpose  of  enlightening  the  jury  upon  those 
questions  pertaining  to  the  operation  of  mines,  it  be- 
comes necessary  to  permit  the  use  of  expert  testimony 
to  explain  these  conditions  and  circumstances  to  the 
jury,  and  it  is  always  proper  to  do  so.  The  opinion 
of  an  expert  miner  as  to  the  effects,  of  the  firing  of 
shots,  upon  these  props  and  the  conditions  surround- 
ing them  was  proper.  The  expert  testimony  offered 
on  behalf  of  the  defendant  should  have  been  admitted. 
Hamilton  v.  Spring  Valley  Coal  Co.,  149  111.  App.  10; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Stroff,  200  lU.  483; 
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force  at  the  time  of  the  accident,  for  the  reason  that 
the  Act  concerning  Mines  and  Miners  was  revised  in 
1911y  insisting  that  there  is  no  danse  in  the  Act  of 
1911  preserving  a  remedy  for  an  accident  happening 
nnder  the  former  statute.  This  contention  is  not  main- 
tainable for  the  reason  that  section  4,  chapter  131, 
Hurd's  Revised  Statutes,  covers  this  question,  and 
permits  an  action  to  be  maintained. 

For  the  reasons  herein  set  forth,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  cmd  rema/nded. 


A.  C.  MeClurg  &  Company,  Appellee,  t.  J.  M.  Williams, 

Appellant. 

1.  EvTDENCE — as  to  payment  of  other  claims  5y  defendant. 
Where  defendant  purchases  a  stock  of  goods  from  his  son  and 
agrees  to  pay  the  son's  creditor's,  plaintiff;  a  creditor,  in  an  action 
on  its  account  may  show  that  defendant  complied  with  the  agree- 
ment as  to  other  creditors. 

2.  Evidence — when  ledger  account  is  admissible.  Where  defend- 
ant purchases  a  stock  of  goods  from  his  son  and  agrees  to  pay  the 
son's  creditors,  and  plaintiff,  a  creditor,  sues  for  an  amount  due, 
a  ledger  kept  by  the  son  Is  admissible  in  evidence  and  it  is  im- 
material whether  it  is  a  book  of  original  entry  or  not. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
William  O.  Cochran.  Judge>  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  March  18,  1913. 

.    Jack,  Deck  &  Whitfield,  for  appellant. 

F.  J.  Thompson  and  E.  J.  Milleb,  for  appellee. 

Mr.  Justice  Philbbiok  delivered  the  opinion  of  the 
court. 

One  J.  B.  Williams  was  the  owner  of  a  drug  store 
at  Windsor,  Illinois.    He  became  involved  financially 
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we  are  fully  satisfied  that  this  record  supports  the 
contention  that  it  was  a  part  of  the  consideration  by 
J.  M.  Williams  that  he  pay  the  obligations  of  his  son 
for  the  indebtedness  owed  by  him  upon  this  stock  of 
goods 

Upon  the  contention  that  the  court  erred  in  admit- 
ting the  ledger  account  of  J.  B.  Williams,  the  objection 
made  is  that  it  was  not  a  book  of  original  entry  and 
that  the  evidence  does  not  show  that  the  ledger  ac- 
count was  correct  This  was  not  a  book  in  which  ap- 
pellee had  made  the  entries,  but  was  a  record  made 
by  the  debtor  himself,  and  it  is  immaterial  whether 
it  was  a  book  of  original  entry  or  not.  It  was  prop- 
erly admitted  in  evidence.  If  the  record  so  made  by 
the  debtor  was  not  correct,  then  it  was  a  matter  of 
defense  for  appellant  to  show,  no  contention  is  made 
concerning  the  amount  J.  B.  Williams  owed  appellee. 
In  the  statement  of  facts  made  by  appellant  in  his 
brief  and  argument  on  pages  three  and  four  he  re- 
cites that  J.  B.  Williams  while  the  owner  of  the  stock 
of  merchandise  became  indebted  to  plaintiflf  on  ac- 
count of  merchandise  sold  and  delivered  to  him  at 
various  times,  the  balance  of  said  indebtedness  being 
the  sum  of  $519.70.  We  are  at  a  loss  to  understand 
why  if  this  was  not  a  fact  appellant  would  include  it 
in  his  statement  of  facts  in  this  case,  and  then  un- 
dertake to  argue  that  there  is  no  evidence  of  such 
fact 

Upon  the  contention  that  the  court  erred  in  per- 
mitting appellee  over  objection  of  appellant,  to  show 
that  other  claims  against  J.  B.  Williams  had  been  paid 
by  appellant,  we  are  of  the  opinion  that  this  evidence 
was  properly  admitted  as  tending  to  show  what  the 
contract  was,  and  what  the  consideration  for  the  trans- 
fer  of  this  stock  of  goods  by  J.  B.  Williams  to  appel- 
lant was.  While  this  evidence  was  not  conclusive  of 
that  fact,  it  was  an  element  tending  to  prove  the  con- 
tention of  appellee  and  was  properly  admitted. 
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Liewas  Ayers,  Appellee,  t.  William  Muneh,  Appellant. 

Damages — when  improper  to  submit  question  of  punitive  dam- 
ages to  the  jury.  Plaintiff  contracted  to  purchase  certain  premises 
from  defendant  and  was  to  receive  the  key  as  soon  as  a  cash  pay- 
ment was  made.  Plaintiff  placed  a  check  for  the  payment  in  the 
hands  of  an  attorney,  obtained  the  key,  but  not  from  the  defendant, 
placed  goods  in  the  house,  and  defendant  never  received  the  check 
took  the  goods  to  a  warehouse  and  notified  plaintiff  where  they  were. 
Heldt  that  the  question  of  punitive  damages  was  improperly  sub- 
mitted to  the  Jury  in  an  action  for  trespass. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
William  G.  Cociiban,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
March  18,  1913.    Rehearing  denied  May  7,  1913. 

Stone  &  Gray,  for  appellant. 
Herbick  &  Hebrick,  for  appellee. 

Mr.  Justice  Philbrick  delivered  the  cpinion  of  the 
court. 

This  is  an  action  brought  by  appellee  against  ap- 
pellant in  which  the  original  declaration  consisted  only 
of  the  conunon  counts.  Afterwards  an  amended  dec- 
laration was  filed  in  an  action  of  trespass,  the  first 
count  of  which  alleged  that  appellant,  with  force  and 
arms,  took  and  carried  away  the  goods  and  chattels 
of  appellee,  to- wit;  one  sofa,  two  rocking  chairs,  one 
stand,  one  sofa  spread,  one  dish  pan,  two  buckets,  two 
brooms  and  one  mop  stick,  and  converted  and  dis- 
posed of  the  same  to  his  own  use,  the  second  count 
charges  that  appellant  with  force  and  arms  broke  and 
entered  into  the  dwelling  house  then  in  the  posses- 
sion of  the  plaintiff,  and  then  and  there  seized  and 
carried  away  certain  goods,  being  the  goods  described 
in  the  first  count,  and  converted  the  same  to  his  own 
use.  Plaintiff  recovered  a  vetdict  for  one  hundred 
fifty  dollars  upon  which  the  court  rendered  judgment. 
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Neither  count  of  the  declaration  charges,  nor  does 
the  evidence  show  any  damage  to  the  possession  of  the 
real  estate,  or  that  appellee  sustained  any  actual  dam- 
age by  the  removal  of  the  personal  property  from  the 
premises  in  question  by  appellant.  The  sole  damage  al- 
leged is  in  the  alleged  conversion  of  the  personal  prop- 
erty to  the  use  of  appellant,  and  this  evidence  does  not 
sustain  the  allegations  of  either  count  of  this  declara- 
tion. There  is  no  element  disclosed  in  the  record  in 
this  case  that  would  justify  the  submission  of  the  ques- 
tion of  punitive  damages  to  the  jury. 

This  case  is  not  one  for  damages  for  the  refusal  of 
appellant  to  complete  his  contract  of  sale  of  the  prem- 
ises. The  only  damage  that  could  possibly  have  re- 
sulted to  appellee  by  reason  of  the  actions  complained 
of  would  have  been  the  trouble  and  expense  of  regain- 
ing possession  of  his  property,  which  he  could  have 
had  for  the  asking. 

The  judgment  is  so  clearly  and  manifestly  against 
the  weight  of  the  evidence  that  it  must  be  reversed; 
and  plaintiff  having  sustained  no  actual  damage,  the 
cause  will  not  be  remanded  to  permit  the  recovery  of 
nominal  damages.  The  clerk  will  enter  in  the  judg- 
ment of  this  court  the  finding  of  fact  that  plaintiff 
sustained  no  damage. 

Jvdgment  reversed  with  finding  of  fact. 


S.  P.  Kelley,  Appellant,  v.  William  Fielding,  Appellee. 

TsNDEB — conditionB  to  withdrawah  In  an  action  on  contract 
when  defendant  tendered  a  certain  amount  admitted  to  be  due  and 
deposited  it  in  court  and  a  verdict  was  returned  finding  the  issues 
for  defendant  and  that  the  tender  was  sufficient,  it  is  error  to  ren- 
der Judgment  that  plaintlft  be  permitted  to  withdraw  the  amount 
tendered  upon  payment  of  the  costs  since  the  court  has  no  right 
to  require  the  payment  of  costs  as  a  condition  to  withdrawing  tho 
tender. 

Vol.  OLXXX  46 
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At  the  time  appellant  appeared  to  do  the  balance  of 
the  threshing  for  appellee  and  when  appellee  refused 
to  permit  him  to  do  so,  appellee  then  asked  appellant 
what  was  due  for  the  threshing  that  had  been  done. 

Appellee  insists  that  appellant  informed  him  $30.87. 
Appellee  then  oflfered  to  pay  this  amount  and  made  a 
tender  thereof  to  appellant,  which  appellant  refused 
to  accept,  contending  that  it  was  not  for  a  sufficient 
amount,  but  the  amount  contended  for  was  the  con- 
tract for  the  threshing  that  had  not  been  done,  and 
not  because  it  was  not  sufficient  to  pay  for  that  that 
was  already  done.  No  claim  was  made  that  the  ten- 
der was  not  enough  to  pay  for  the  work  done.  As 
soon  as  the  cause  of  action  was  commenced  before  the 
justice  of  the  peace,  and  before  summons  was  served, 
appellee  again  tendered  and  deposited  with  the  justice 
of  the  peace  $30.87,  thereby  admitting  that  this  amount 
was  due  appellant. 

Upon  the  trial  in  the  circuit  court  appellant  oflfered 
evidence  showing  the  amount  of  grain  threshed  and 
claimed  the  amount  due  therefor  was  $30.93.  Aside 
from  this  evidence,  the  only  evidence  oflfered  was  the 
contract  to  do  all  the  threshing  for  appellee,  that  he 
refused  to  permit  appellant  to  do  the  work,  and  that  he 
obtained  some  other  threshing  machine,  and  that  the 
amount  of  grain  threshed  in  addition  to  what  appel- 
lant threshed  was  6,300  bushels.  Plaintiflf  then  rested. 
No  proof  was  oflfered  which  even  if  appellee  wrong- 
fully refused  to  permit  appellant  to  finish  threshing, 
could  form  any  basis  for  a  recovery  for  breach  of 
his  contract,  as  the  amount  of  damages  for  such  ac- 
tion by  appellee  would  have  been  the  contract  price 
less  the  reasonable  expense  of  doing  the  work;  no  at- 
tempt was  made  to  show  this,  and  no  proper  element 
of  damages  was  oflfered  by  appellant  to  recover  for  a 
breach  of  the  contract  by  appellee  in  refusing  to  permit 
appellant  to  finish  his  threshing. 

Numerous  questions  are  raised  upon  the  introduc- 
tion of  evidence  in  this  case,  and  some  upon  the  ques- 
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Graham  &  Graham  and  H.  C.  Dillon,  for  appellant ; 
George  W.  Burton,  of  connsel. 

T.  J.  Condon  and  Albert  Salzenstbin,  for  appellee. 

Mr.  Justice  Philbriok  delivered  the  opinion  of  the 
court. 

Plaintiff,  a  woman  of  seventy-two  years,  became  a 
passenger  on  defendant's  interurban  railroad  from 
Springfield  to  Mechanicsburg  on  August  9,  1910.  At 
Mechanicsburg  Junction,  appellee  was  required  to 
change  from  the  car  leaving  Springfield;  from  Me- 
chanicsburg Junction  to  Mechanicsburg  one  man  op- 
erated the  car  and  acted  both  as  conductor  and  motor- 
man.  Appellee  contends  that  when  she  took  the  car  at 
Mechanicsburg  Junction,  she  informed  the  man  in 
charge  of  the  car  that  she  desired  to  get  off  in  Me- 
chanicsburg at  a  crossing  known  as  Hall's  Crossing, 
that  the  car  did  not  stop  at  Hall's  Crossing,  but  did 
stop  at  the  next  succeeding  crossing,  and  that  at  this 
place  appellee  attempted  to  alight  from  the  car,  and 
while  in  the  act  of  so  doing  the  car  was  started,  where- 
by she  was  caused  to  fall  and  received  the  injuries 
complained  of.  Upon  the  trial  below  she  recovered  a 
judgment  for  $2,000,  from  which  appellant  appeals. 

The  negligence  charged  in  the  declaration  is  that  ap- 
pellant stopped  its  car  at  this  crossing,  but  not  for  a 
sufficient  length  of  time  to  permit  appellee  to  alight, 
and  that  while  attempting  to  alight  therefrom,  the  car 
was  started  with  a  sudden  jerk,  whereby  she  was 
thrown  to  the  ground  and  injured;  also  that  it  was 
negligence  on  the  part  of  appellant  to  have  provided 
but  one  man  for  the  management  and  operation  of  this 
car.        • 

It  is  the  province  of  the  jury  to  determine  ques- 
tions of  fact  under  evidence  properly  admitted  by  the 
court  and  under  proper  instructions  given  by  the  court. 
The  evidence  in  this  record  is  very  conflicting  both  as 
to  whether  appellee  notified  the  conductor  of  her  de- 
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ntunber  of  witnesses  in  determining  where  the  pre- 
ponderance is. 

This  instruction  has  been  held  not  to  be  reversible 
error  in  Chenoweth  v.  Burr,  242  111.  313;  Leering  v. 
Barzdk,  227  HI.  71;  Chicago  Union  Traction  Co.  v. 
Yarits,  221  HI.  643;  Lyons  v.  Ryerson  &  Son,  242  Bl. 
417,  and  only  in  the  case  of  Elgin,  J.  &  E.  R.  Co.  v. 
Lawlor,  229  HI.  630,  is  it  suggested  that  under  certain 
conditions  of  the  evidence,  it  might  be  held  to  be  error. 
From  a  careful  examination  of  the  record  in  this  case, 
we  are  satisfied  there  is  no  reversible  error  in  the 
record.    The  judgment  is,  therefore,  aflSrmed. 

Affirmed. 


W.  J.  Elzy  et  al.  for  use  of  The  Farmers'  Bank  of 
Gays,  Appellant,  t.  Fred  Morrison,  Appellee. 

1.  Gabnishmbnt— e^ui^abJe  proceedings.  A  garnishment  pro- 
ceeding is  an  equitable  proceeding  and  the  court  has  equitable 
powers. 

2.  Banks — right  to  retain  money  on  deposit.  A  bank  cannot 
withhold  payment  of  a  fund  on  deposit  or  refuse  payment  of  a 
check  on  the  ground  that  it  holds  a  note  which  will  mature  at 
some  future  date  for  the  payment  of  which  it  seeks  to  hold  the 
deposit. 

3.  Banks — where  deposit  is  garnished.  A  bank  cannot  retain 
money  on  deposit  to  the  credit  of  a  Judgment  debtor,  in  answer 
to  a  garnishee  summons,  to  be  applied  on  a  note  not  due,  exe- 
cuted by  the  Judgment  debtor,  which  it  holds. 

4.  Mortgages — where  mortgagee  consents  to  sale.  Where  one 
who  holds  a  second  mortgage  on  certain  cattle  consents  to  have  the 
mortgagor  sell  them  and  deposit  the  money  in  his  own  name,  he 
thereby  releases  his  lien. 

5.  Interpleader — where  mortgagee  does  not  file.  "Where  a  mort- 
gagor sells  cattle  which  are  subject  to  two  mortgages  and  deposits 
the  money  in  a  bank  which  is  gamisheed  by  a  Judgment  creditor, 
the  second  mortgagee  who  files  no  interpleader,  is  not  entitled  to 
claim  the  fund. 
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was  the  property  of  the  First  National  Bank  of 
of  Pindlay,  of  which  he  was  president,  and  that  the 
bank  has  the  right  to  hold  the  amount  on  deposit  in 
Elzy's  name  and  apply  it  on  this  note,  but  the  record 
does  not  show  either  an  assignment  or  delivery  of  the 
note  by  Dazey  to  the  First  National  Bank  of  Findlay. 

On  or  about  June  6, 1911,  while  the  notes  secured  by 
these  mortgages  were  unpaid  and  the  mortgages  unre- 
leased,  Elzy,  with  the  knowledge  and  consent  of  Dazey, 
but  unknown  to  Morrison,  so  far  as  the  record  dis- 
closes,  shipped  the  cattle  to  Chicago  and  disposed  of 
them.  It  is  claimed  there  were  four  or  five  cows 
shipped  with  the  lot  which  were  not  included  in  the 
mortgage,  but  the  record  does  not  disclose  any  value  or 
price  received  for  these  cows  and  the  returns  from  the 
shipment  was  a  gross  sum  which  amounted  to  $3,557.65. 
The  money  received  from  the  sale  of  these  cattle  was 
deposited  in  the  Fort  Dearborn  National  Bank  of  Chi- 
cago to  the  credit  of  W.  J.  Elzy,  and  was  from  there 
transferred  to  the  First  National  Bank  of  Findlay, 
Illinois,  and  placed  to  his  credit. 

In  April,  1911,  the  Farmers  *  Bank  of  Gays  recovered 
a  judgment  against  W.  J.  Elzy  and  Rose  Elzy,  his  wife, 
for  the  sum  of  $522.21.  On  this  judgment  execution 
was  issued  and  returned  nulla  bona.  On  the  10th  of 
June,  the  Farmers '  Bank  of  G&ys  caused  an  affidavit  to 
be  filed  in  the  circuit  court  of  Coles  county,  where  its 
judgment  was  recovered;  the  affidavit  set  forth  that 
affiant  had  reason  to  believe  that  the  First  National 
Bank  of  Findlay  was  indebted  to  the  Elzys,  and  asked 
that  the  bank  be  summoned  as  garnishee.  The  sum- 
mons was  returned  properly  served,  and  the  Bank  an- 
swered admitting  that  W.  J.  Elzy  at  the  time  of  the 
service  of  the  summons  had  on  deposit  in  his  own 
name  in  the  bank  $522.21,  being  the  exact  amount  of 
the  judgment  recovered  by  the  Farmers*  Bank  of  Gays, 
but  that  one  Fred  Morrison  claimed  to  be  the  owner 
of  said  money,  and  claiming  the  right  to  appropriate 
to  its  own  use  said  sum  upon  the  payment  of  a  note  of 
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is  where  a  valid  and  subsisting  mortgage  is  a  Uen  upon 
personal  property  and  the  personal  property  is  sold 
by  the  mortgagor  and  disposed  of  before  the  mortgage 
debt  is  due,  for  cash,  and  the  cash  deposited  in  the 
bank  to  the  credit  of  the  mortgagor,  whether  or  not 
the  mortgagee  can  follow  the  fund  derived  from  the 
pale  of  this  property  instead  of  being  required  to 
follow  the  mortgaged  property,  and  whether  or  not 
he  can  at  law  in  an  interpleader  as  against  a  garnish- 
ment proceeding  recover  the  proceeds  of  such  sale. 

Paragraph  24,  chapter  62,  R.  S.  on  **  Garnishment,  * ' 
provides  that  the  court  shall  have  equitable  powers 
in  a  garnishment  proceeding.  A  garnishment  proceed- 
ing is,  therefore,  under  the  statute,  an  equitable  pro- 
ceeding. One  question  involved  in  this  case  is  whether 
or  not  the  First  National  Bank  of  Findlay  had  in  its 
possession  at  the  time  of  the  service  of  the  garnish- 
ment summons  any  funds,  cash  or  property  of  any 
kind  belonging  to  W.  J.  EUzy,  who  was  the  principal 
judgment  debtor  to  the  Farmers*  Bank  of  Gays,  the 
record  disclosing  that  Rose  Elzy,  his  wife,  was  merely 
surety  on  the  note,  as  set  forth  by  the  replication 
filed  tXy  the  answer  of  the  First  National  Bank.  The 
answer  by  the  First  National  Bank  of  Findlay  admits 
that  it  holds  in  its  possession  $522.21,  being  the  prop- 
erty of  W.  J.  Elzy,  and  the  reasons  it  assigns  why 
this  fund  should  not  be  paid  upon  the  judgment  against 
W.  J.  Elzy  is  first,  that  the  bank  holds  a  note  against 
W.  J.  Elzy  for  $904.20,  but  this  note  was  not  due ;  and 
second,  that  the  fund  is  claimed  by  Fred  Morrison. 
The  fact  that  Fred  Morrison  claims  the  fund  would 
be  no  defense  to  the  garnishment  proceeding  so  far 
as  the  First  National  Bank  is  concerned,  and  the  only 
real  defense  attempted  to  be  set  up  by  it  is  that  it  owns 
a  note  for  $904.20  which  is  not  then  due.  Upon  this 
question,  the  Supreme  Court  has  fully  determined  in 
numerous  cases  that  a  bank  cannot  withhold  payment 
of  a  fund  on  deposit  with  it  or  refuse  payment  of  a 
check  drawn  upon  a  fund  deposited  with  it  by  the  de- 
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subsisting  lien  and  the  stock  was  sold  by  Elzy  without 
tlie  consent  of  Fred  Morrison,  Morrison  was  entitled 
to  be  paid  the  amount  due  him  from  Elzy.  While  the 
mortgage  lien  was  upon  the  property,  upon  a  fraudu- 
lent sale  of  the  property,  if  the  property  could  be  re- 
gained or  identified,  the  mortgagee  would  have  a  right 
to  proceed  against  the  property,  but  he  is  not  limited 
to  this  remedy,  he  would  also  have  a  right  to  proceed 
against  any  person  assisting  or  aiding  in  the  conver- 
sion of  this  property  into  money,  and  in  equity  if  the 
fund  can  be  identified  to  follow  the  fund.  To  hold  that 
he  could  not  f oUow  the  fund  where  the  same  was  capa- 
ble of  being  followed  and  ascertained,  would  be  to  per- 
mit the  fraudulent  act  of  the  mortgagor  to  destroy  the 
lien  and  perhaps  defeat  a  recovery  by  the  mortgagee, 
and  we  are  satisfied  that  the  general  rule  in  equity  is 
that  where  a  fund  can  be  followed  and  recovered  the 
mortgagee  is  entitled  to  do  so.  Harlan  v.  Ash,  84  Iowa 
38. 

We  are  of  the  opinion  that  the  interpleader  filed 
by  Morrison  was  good  to  the  extent  of  the  amount  due 
him  from  Elzy  upon  his  note,  but  that  for  any  excess 
of  that  amount  the  Farmers'  Bank  of  Gays  was  entitled 
to  a  judgment  against  the  First  National  Bank  of  Find- 
lay,  and  that  the  court  erred  in  overruling  the  demur- 
rer of  the  Farmers'  Bank  of  Gays  to  the  interpleader 
of  Fred  Morrison.  It  follows,  therefore,  that  the  court 
erred  in  rendering  judgment  for  costs  against  the 
Farmers '  Bank  of  Gays. 

It  is  contended  by  appellee  that  this  garnishment 
proceeding  is  an  action  by  the  judgment  debtors,  J.  W. 
Elzy  and  Kose  Elzy,  against  the  First  National  Bank 
of  Findlay  for  the  use  of  the  Farmers'  Bank  of  Gays, 
and  that  no  recovery  can  be  had  if  the  First  National 
Bank  of  Findlay  is  indebted  to  only  W.  J.  Elzy. 

While  it  is  a  general  principle  and  rule  of  law  that 
where  a  firm  or  two  persons  are  judgment  debtors  that 
in  a  garnishment  proceeding  the  creditor  of  only  one 
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Error  to  the  Circuit  Court  of  DeWitt  county;  the  Hon.  William 
G.  CocHBAK,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Reversed  and  remanded.    Opinion  filed  March  18,  1913. 

E.  J.  Sweeney  and  E.  B.  Mitchetj*^  for  plaintiff  in 
error. 

John  Fulleb,  for  defendant  in  error. 

Mb.  Justice  Philbbick  deKvered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  Vespasian  Warner,  ex- 
ecutor of  the  last  will  and  testament  of  John  Warner, 
deceased,  against  S.  M.  Pollock  and  John  Pollock. 
.  The  suit  was  on  a  promissory  note  dated  March  2, 
1897  for  the  principal  sum  of  $745.50.  It  bears 
the  indorsement  of  two  partial  payments,  one  of 
date  June  6,  1898  for  $78,  and  the  other  of  date 
June  24,  1899  for  $50.  During  the  progress  of  the 
trial,  the  suit  was  dismissed  as  to  John  Pollock  and 
proceeded  to  judgment  against  S.  M.  Pollock.  The 
defenses  presented  by  S.M.  Pollock  were  paymeixt  of 
the  note,  the  statute  of  limitations,  and  accord  and 
satisfaction. 

The  court  permitted  the  note  together  with  the  in- 
dorsements to  be  introduced  in  evidence  over  objec- 
tion of  defendant.  The  court  should  not  have  permit- 
ted this  indorsement  to  have  been  admitted  in  evidence 
imtil  proof  of  the  payment  was  made ;  but  the  payment 
of  the  indorsements  of  June  6,  1898,  having  bden 
proven  by  a  check  of  that  date  given  to  John  Warner, 
deed,  by  defendant ;  and  the  defendant  having  testified 
that  he  claims  the  indorsement  of  the  date  June  24, 
1899,  and  testified,  **I  claim  that  I  am  entitled  to  the 
credits  endorsed  on  the  back  of  the  note  and  more 
too**:  was  a  suflScient  showing  of  the  payment  to 
allow  the  indorsements  to  be  introduced  in  evidence 
and  prima  facie  to  have  removed  the  statute  of  limita- 
tions. 
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entitled  to  credit  for  improvements  made  upon  the 
farm  as  tenant  of  John  Warner  and  for  services  per- 
formed  by  S.  M.  Pollock  at  the  request  of  Warner ;  this 
was  refused.  In  the  eighteenth  proposition  submitted 
asked  the  court  to  hold  that  the  rule  that  a  several  de- 
mand of  one  defendant  cannot  be  set-off  or  allowed  in 
a  joint  action  has  no  application  in  this  case  where  the 
sole  plaintiff  was  the  executor  of  the  estate  of  John 
Warner,  deceased,  and  S.  M.  Pollock  was  the  sole  de- 
fendant, this  was  refused. 

The  court  erred  in  refusing  to  hold  each  of  these 
propositions  as  the  law  applicable  to  this  case.  By 
reason  of  the  error  in  so  refusing  to  hold  these  propo- 
sitions of  law  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remcmded. 


Angelo  Pauloni^  Appellee,  y.  Sboal  Creek  Coal  Com- 

pany^  Appellant. 

1.  BiiNBS — where  company  man  is  injured.  Where  plaintiff,  em- 
ployed as  a  company  man,  is  injured  in  defendant's  mine,  he  can- 
not recover  under  counts  of  a  declaration  alleging  that  he  was  per- 
mitted to  enter  the  mine  hefore  all  dangerous  places  were  made 
safe,  since  the  law  does  not  require  that  all  dangerous  places  shall 
he  made  safe  before  a  company  man  engaged  for  that  purpose 
shall  he  permitted  to  enter  under  the  direction  of  the  mine  man- 
ager. 

2.  BviDENCK — as  to  admissions  of  employe  of  corporation.  In  a 
personal  injury  action,  where  plaintiff,  a  company  man,  is  injured 
by  an  explosion  in  a  mine,  and  it  is  alleged  that  an  employe  who 
opened  a  door  leading  to  a  room  where  gas  had  accumulated  was 
granted  permission  to  do  so  by  a  sub-boss,  testimony  of  a  witness 
that  the  mine  manager  told  him  after  the  accident  that  the  sub- 
boss  had  authority  to  give  directions  to  the  miners  is  improperly 
admitted,  though  the  mine  manager  was  an  employe  and  agent  of 
defendant  and  his  statements  or  admissions  of  this  character  are 
not  binding  on  defendant 
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place  where  appellee  was  working  no  gas  was  being 
carried  by  the  air  current. 

The  declaration  is  based  upon  alleged  negligence 
and  wilful  violation  of  the  statute. 

The  first  count  alleging  that  appellant  permitted  gas 
to  accumulate  in  the  entry  and  that  it  was  being 
carried  by  the  ventilating  current  through  the  mine, 
and  that  in  violation  of  the  statute  appellee  was  per- 
mitted to  enter  the  mine  to  work  in  that  part  where 
the  gas  was  being  carried  by  the  ventilating  current 
before  the  condition  had  been  made  safe. 

The  second  count  charges  the  same  condition  con- 
cerning gas,  and  that  when  the  gas  was  discovered  it 
became  appellant's  duty  to  place  a  conspicuous  mark, 
etc.,  at  the  place  where  the  gas  existed,  for  the  pur- 
pose of  notifying'  appellee  of  the  condition,  but  that  ap- 
pellant wilfully  failed  and  neglected  to  place  a  con- 
spicuous mark  in  said  entry  before  permitting  ap- 
pellee to  enter. 

The  third  count  charges  the  same  conditions  as  to 
the  accumulation  of  gas,  and  that  appellant  wil- 
fully failed  to  make  an  examination  or  cause  an  ex- 
amination to  be  made  of  the  first  west  entry  of  the 
mine  south  where  appellee  was  required  to  pass  to 
work  before  permitting  him  to  enter  the  mine. 

The  fourth  count  alleges  that  the  mine  examiner 
failed  to  make  a  daily  report  of  the  condition  of  the 
existing  gas,  and  that  appellee  was  permitted  to  en- 
ter the  mine  by  reason  of  the  failure  to  make  this 
record  as  required  by  the  statute. 

The  fifth  count  charges  the  same  conditions  as  the 
others  as  to  the  gas,  alleges  that  appellant  failed  to 
maintain  a  current  of  fresh  air  as  required  by  the 
statute. 

The  sixth  count  charges  an  accumulation  of  gas, 
etc.,  and  the  failure  of  the  mine  examiner  to  mark  by 
conspicuous  marks  this  dangerous  condition. 

Appellee  recovered  a  judgment  for  $7,000;  appel- 
lant prosecutes  this  appeaL 
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lowed.  The  conspicuous  marks  placed  by  the  mine  ex- 
aminer warned  persons  of  the  dangerous  condition  of 
this  entry,  and  it  was  not  a  place  where  men  were  per- 
mitted to  work  or  expected  to  pass  at  that  time.  It 
was  the  force  of  the  explosion  and  the  flames  caused  by 
Eomani  igniting  the  gas  which  extended  to  the  point 
where  appellee  was  at  work  that  caused  his  injury,  and 
not  the  explosion  of  gas  which  had  accumulated  where 
he  was  required  to  pass  or  work. 

The  evidence  is  conflicting  as  to  whether  Eomani  was 
granted  permission  to  go  into  this  entry,  the  only 
claim  by  appellee  that  Romani  was  granted  this  per- 
mission is  that  one  McReaken  permitted  him  to  go  into 
this  entry,  that  McReaken  was  a  boss  driver  and  was 
a  sub-boss  over  all  the  miners  on  the  south  side ;  appel- 
lant denies  that  McReaken  was  a  sub-boss  or  that  he 
had  any  authority  over  any  of  the  men  excepting  the 
drivers,  and  that  he  did  not  give  Romani  the  permis- 
sion  claimed.  For  the  purpose  of  establishing  the 
fact  that  McReaken  had  such  authority,  the  trial  court 
permitted  a  witness  Smith  to  testify  over  objection  of 
appellant  that  on  the  day  after  the  explosion  occurred 
the  mine  manager  stated  to  him  that  McReaken  had 
authority  to  give  directions  to  the  miners  and  that  he 
was  a  sub-boss  over  them.  The  mine  manager  was  an 
employe  and  agent  of  this  corporation,  but  no  state- 
ment or  admission  that  he  might  make  even  if  the 
proof  shows  that  he  did  make  it,  admitting  such  fact, 
would  bind  appellant.  A  statement  of  this  character, 
although  made  by  an  agent  or  employe  could  not  bind 
a  corporation,  and  it  was  error  for  the  trial  court  to 
admit  this  evidence.  Sibley  W.  H.  Co.  v.  Dur(md,  200 
Dl.  354;  Gould  v.  Aurora,  E.  &  C.  R.  Co.,  141  HI.  App. 
345. 

The  record  further  discloses  that  that  portion  of 
the  mine  wherein  this  accident  occurred  had  been 
abandoned  for  several  days;  that  a  conspicuous  sign 
was  placed  at  the  entrance  to  that  portion  of  the  entry 
which  was  dangerous  showing  its  condition ;  and  that 
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p.  309. 
Initial  carrier — ^when  destination  of  shipment  changed,    p.  256. 
Injury  to  passenger — ^what  establishes  prima  facie  case.    p.  84. 
Interstate  commerce — ^what  eftect  of  Carmack  amendment,    p.  256. 
Instructions — when  instruction  that  plaintiff  was  a  passenger  is 

erroneous,    p.  309. 
Limitation  of  lial>ility--et^ect  of  Carmack  amendment,    p.  256. 

how  far  may  be  limited,    p.  104. 

Live  stock — when  limitation  of  liability  not  established,    p.  104. 

when  opinion  evidence  not  prejudicial,    p.  220. 

Negligence — ^when  recovery  by  injured  passenger  sustained,    p.  84. 
Overcrowding  cars — when  counts  as  to  properly  withdrawn,    p.  229. 
Passenger — ^what  duty  as  to  care  exists,    p.  620. 
what  does  not  establish  relation,    p.  309. 

what  evidence  proper  in  action  for  injury,    p.  397. 

when  passenger  does  not  exercise  due  care  in  alighting,    p.  620. 

when  verdict  for  plaintiff  based  on  sudden  starting  of  car 

sustained,     p.   397. 
Questions  of  fact — how  relation  of  carrier  and  passenger  must  be 

determined,    p.  309. 
Riding  on  fender — ^when  liability  of  carrier  to  boy  riding  on  fender 

not  established,    p.  229. 

• 

CHANCERY. 

Cross-'biTh-'wlien  not  necessary  to  protect  mechanic's  lien  claimant 
p.  351. 

when  properly  dismissed,    p.  284. 

Decree — ^what  pleadings  sufficient  to  support  decree  on  contract 

p.  590. 
Default  decrees — ^when  sufficiency  of  proof  cannot  be  questioned. 

p.  351. 
Jurisdiction — ^when  reference  not  ouster,    p.  525. 
Forfeiture — ^when   Jurisdiction  will   be  assumed   to   relieve   from. 

p.  289. 
Master — ^when  order  fixing  fees  cannot  be  reviewed,    p.  488. 
Master*s  report — ^when  conclusion  of  fact  cannot  be  questioned 

p.  351. 
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CONSTITUTIONAL  LAW. 
Due  process  of  law — ^what  required  by  guaranty  of.    p.  296. 

CONTEMPT. 
Injunction — ^when  Tiolation  not  punishable,    p.  542. 

CONTINUANCE. 
Amendment  of  pleadings — ^when  properly  refused,    p.  84. 

CONTRACTS. 

Cancellation — when  not  upon  sufficient  consideration,    p.  316. 
Consideration — ^when    agreement    for    attorney's    fees    supported. 

p.  363. 

when  payment  of  amount  already  due  not.    p.  316. 

Construction — ^how  ambiguous  terms  construed,    p.  330. 

how  Intent  of  parties  determined,    p.  422. 

intention  of  parties  effectuated,    p.  422. 

scope  and  end  considered,    p.  422. 

what  general  rule  exists,    p.  422. 

where  written  and  printed  clauses  conflict    p.  69. 

Customs  and  usages — ^when  enter  into.    p.  319. 

Delay  in  completion — when  stipulated  sum  not  recoverable,    p.  466. 

Modification — right  to  waive  provisions  in  contract  under  seal  by 

paroL    p.   687. 

what  does  not  constitute  of  contract  to  make  road.    p.  466. 

Performance — when  no  time  fixed,    p.  346. 

Pleading — what  sufficient  in  equity,    p.  590. 

Release — what  sufficient  to  establish,    p.  134. 

Repurchase  of  corporate  stock — when  notice  within  reasonable  time. 

p.  346. 

CONTRIBUTORY  NEGLIGENCE. 

Employe  of  inierurhan  railroad — ^when  established,    p.  637. 
Switchmanr—w\i&i  negligence  question  of  fact  for  Jury.    p.  511. 

CONVERSION. 

Carrier— when  initial  carrier  liable,    p.  104. 

Evidence — what  not  admission  of  value,    p.  304.     . 

Landlord  and  tenant — ^what  act  of  lessor  not  conversion,    p.  304. 

CORONERS. 
Verdict — admissibility  and  effect  as  evidence,    p.  188. 
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CUSTOMS  AND  USAGES. 

Evidence — switchman  riding  between  cars.    p.  511. 

Teacher's  contract — when  custom  as  to  yacation  enters  into.  p.  319. 

DAMAGES. 

Appeals  and  errors — when  Judgment  reversed,    p.  313. 

Carriers — ^what    evidence   as   to    damages   from   delay   admissible. 

p.  249. 
Contracts — when    cannot   be    recovered    for    delay   in    completion. 

p.  466. 
Dissolution  of  injunction — when  expenses  assessed  upon.    p.  546. 
Exemplary — when  cannot  be  awarded  for  taking  of  property,    p.  472. 
Excessive — when  $3,500  is.    p.  235. 

when  $1,400  not    p.  565. 

when  $2,500  not    p.  483. 

when  $3,110  not    p.  84. 

when  $15,000  not    p.  196. 

Frivolous  appeal — when  damages  awarded,    p.  243. 
Instruction — when  refusal  harmless  error,    p.  92. 
Malpractice — what  insufficient  to  show.    p.  334. 
Tfuisance — what  recovery  may  be  had  for.    p.  51. 
Pain — what  evidence  as  to  admissible,    p.  397. 
Personal  injuries — when  instructions  erroneous,    p.  114. 

when  $14,000  not  excessive,    p.  511. 

Punitive — when  improperly  submitted,    p.  703. 
Remittitur — ^what  error  may  be  cured  by.    p.  196. 

when  will  not  cure  error,    p.  313. 

Set-off — when  unliquidated  damages  not  set-off.    p.  547. 
Vexatious  appeal — ^when  not  assessed  for.    p.  547. 

DEATH. 

Evidence — ^what  admissible  as  to  family  of  deceased,    p.  603. 

when  coroner's  verdict  admissible,     p.  188. 

Injury  on  railroad  track — when  recovery  for  not  sustained,    p.  600. 
Master  and  servant — what  sufficient  to  support  recovery  for  death 

of  employe,     p.  603. 
ifiner— when  liability  of  mine  owner  not  established,    p.  150. 

DECREES. 
Foreclosure  of  mortgage — ^when  deficiency  decree  proper  on.    p.  554. 

DEPOSITIONS. 
Costs — when  cannot  be  taxed,    p.  256. 

DEPOSITS   IN  COURT. 
WitMrawal — ^when  imposition  of  conditions  erroneous,    p.  705. 
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Expert — when  evidence  of  physician  not  prejudicial,     p.  84. 
Foreign  statutes — when  printed  copies  admissible,    p.  162. 
Former  accidents — what  evidence  inadmissible,    p.  313. 
Memor an  (la— when  evidence  of  transactions  with  persons  deceased. 

p.  307. 
Mortgages — when  testimony  of  grantees  of  mortgagor  inadmissible 

in  foreclosure,    p.  554. 
Offer  of  compromise — what  evidence  attending  admissible,    p.   39. 
Opinion — when  not  prejudicial  in  action  for  injury  to  live  stock  in 

transit,    p.  220. 
Order  of  proof — when  impropriety  not  ground  for  reversal,    p.  565. 
Pain — what  evidence  as  to  admissible,    p.  397. 
Payment — what  inadmissible,    p.  408. 
Photographs — when    properly    excluded,     p.    92. 
Preponderance — how   determined,    p.   397. 

what  instruction  improper,    p.  114. 

when  instructions  not  erroneous,    p.  708. 

Presumptions — what  exist  as  to  possession  of  application  for  insur- 
ance,   p.  390. 

when  responsibility  of  customer  presumed,    p.  325. 

Previous  accidents — when  tend  to  show  negligence,    p.  58. 
Removal  of  ties  after  accident — when  admissible  as  to.    p.  511. 
Representations — when   maker   not  positively   identified,    p.   663. 
Res  gestae — what  not.     p.  244. 

Similar  accidents — when  may  be  shown,    p.  313. 

Testimony  at  former  trial — when  not  error  to  sustain  objection. 

p.   334. 
Witnesses — ^what    question    as    to    conviction    of    crime    improper. 

p.  235. 
when  religious  training  of  cannot  be  inquired  into.    p.  897. 

EXECUTION. 
Trial  of  right  of  property — when  directed  verdict  error,    p.  39. 

FACTORS. 
Sale  of  goods  by — ^how  price  determined,    p.  376. 

FORCIBLE  ENTRY  AND  DETAINER. 

Actual  possession — when  not  essential  to  bringing  of  action,    p.  122. 
Constructive    possession — what    not    sufficient    to    support    action. 

p.  289. 
Parties — who  may  bring,    p.  122. 

FOREIGN  CORPORATIONS. 

Contracts — when  not  invalid,    p.  162. 

De  facto — what  sufficient  to  establish,    p.  162. 

Vol.   CLXXX   47 
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Carriers — ^what  duty  of  carrier  toward  passenger  on  fender,    p.  229. 

when  liability  for  injury  to  passenger  established,    p.  84. 

Cause — when  expert  opinion  admissible,    p.  355. 

Caving  excavation — ^when  liability  of  street  railroad  company  not 
established,    p.  244. 

Damages — ^when  $2,500  not  excessive,    p.  483. 

when  $3,500  excessive,    p.  235. 

• when  $15,000  not  excessive,     p.  196. 

when  verdict  not  excessive,    p.  84. 

Defective  tools — when  master  liable,    p.  439. 

Defective  tracks — ^when  railroad  allows,    p.  511. 

Due  care — when  exercise  of,  question  of  law.    p.  620. 

Electric  shock — what  tends  to  show  contributory  negligence,    p.  623. 

Evidence — ^when  admissible  as  to  custom  of  switchman  to  ride  be- 
tween cars.    p.  511. 

Falling  chain — what  sufficient  to  support  recovery  for.    p.  603. 

Falling  coal — ^when  liability  of  mine  owner  not  shown,    p.  114. 

when  master  not  liable  for  falL    p.  150. 

Falling  over  obstruction — what  questions  are  for  jury.    p.  127. 

Mines — when  liability  for  falling  roof  not  established,    p.  42. 

when  miner  cannot  recover,    p.  693. 

Passengers — ^when  verdict  not  sustained,    p.  397. 

Proximate  cause — ^what  insufficient  statement  of.    p.  511. 

Railroad  signal  m4in — ^when  wanton  or  wilful  injury  not  shown, 
p.  498. 

Sidev^lk  accidents — what  instruction  proper,    p.  355. 

Street  railroads — ^when  recovery  by  child  of  7  for  injuries  at  cross- 
ing sustained,    p.  483. 

Swinging  saw — ^when  liability  of  master  established,    p.  58. 

Switchman — ^when  contributory  negligence  question  for  Jury, 
p.  196. 

Trespasser  on  railroads — ^when  liability  of  company  not  established, 
p.  268. 


INSTRUCTIONS. 

Accuracy — ^what  essential  when  evidence  conflicting,    p.  188. 
Assuming  facts — ^when  instruction  In  action  against  carrier  does. 

p.  309. 
Assumpsit — when  misleading,    p.  629. 
Damages — when  refusal  of  instruction  harmless,    p.  92. 
Directed  verdict — what  must  contain,    p.  693. 

what  must  be  included,    p.  309. 

when  improper  because  omitting  element     p.  629. 

Errors — when  not  reserved  for  review,    p.  220. 

Evidence — necessity  that  instruction  be  based  upon.    p.  356. 

when  instructions  based  on.    p.  629. 


TopiCAii  Index.  741 


Policu — ^when  term  children  includes  class,    p.  422. 

when  to  be  construed  by  rules  applicable  to  wills,    p.  422. 

Proofs  of  loss — wheA  failure  to  aver  furnishing  of  cannot  be  urged. 

p.  405. 
Set-off — when  loan  certificate  may  be  against  surrender  of  value. 

p.  632. 

INTEREST. 

Account  stated — ^when  may  be  allowed  on.    p.  162. 
Atoard — ^when  error  waived,    p.  590. 
Delay  in  payment — what  ground  for  award,    p.  466. 
Instrument  in  writing — what  may  be  regarded  as.    p.  487. 
Judgment — when  Interest  may  be  added  on  appeal,    p.  162. 

INTERPLEADER. 

Decree — ^when  erroneous  after  decree  in  foreign  Jurisdiction,    p.  488. 

when  not  prejudicial  to  complainant    p.  488. 

—J —  when  premature,    p.  488. 
Oamishment — when  necessary,    p.  711. 

Jurisdiction — when  not  acquired  by  service  by  publication,    p.  488. 
Propriety — ^when  amount  demanded  is  less  than  amount  claimed, 
p.  488. 

INTERURBAN  RAILROADS. 

Cattle  guards — ^what  evidence  as  to  sufllciency  proper,    p.  608. 

what  sufficient    p.   608. 

Crossing  accidents — ^when  contributory  negligence  shown,    p.  146. 
Employes — ^when  contributory  negligence  of,  established,    p.  637. 

INTERVENTION. 
Mechani&s  lien  proceedings — ^what  pleading  equivalent  to.    p.  351. 

JUDGMENTS. 

Amendment — ^what  extent  of  court's  powers  at  subsequent  term. 

p.  539. 
Former  adjudication — ^how  far  Judgment  for  prior  instalment  is. 

p.  470. 
Injunction — when  bill  to  restrain  enforcement  dismissed,    p.  544. 
Joint — when  cannot  be  sustained,    p.  100. 
Res  adjudicata — when  decree  in  equity  is.    p.  651. 

when  domicile  of  insured  is.    p.  488. 

Setting  aside — when  affidavit  insufficient  for.    p.  547. 
Specific  performance— ^vfhen  not  res  adjudicata.    p.  651. 
Temporary  nuisances — what  recovery  may  be  had.    p.  51. 


TopiCAii  Index.  743 


LIMITATIONS. 
Part  paitment—irheji  eyidence  ef,  admissible,    p.  718. 

MASTER  AND  SERVANT. 

Atsumed  risk — ^when  care  of  tool  not  assumed,    p.  439. 

when  defect  in  railroad  tracks  not    p.  511. 

when  defect  in  track  not.    p.  511. 

when  unruly  disposition  of  mule  not  assumed,    p.  96. 

Breaking  tool — ^when  not  evidence  of  negligence,    p.  439. 
Contract — ^when    contract    for    wages    established,    p.    286. 
Construction  of  wires  and  switches — when  evidence  inadmisBible. 

p.  623. 
Oontrilmtory  negligence — ^what  tends  to  show  in  electrical  employe. 

p.  623. 

when  negligence  of  switchman  question  for  Jury.    p.  196. 

Declaration — when  common  law  cause  of  action  stated  in  action 

under  statute,    p.  511. 
Defective  appliance — ^what  evidence  establishes,    p.  58. 
Defective  hammer — ^when  master  liable  for  injury  by.    p.  565. 
Employes  of  other  companies — duty  toward,    p.  196. 
Falling  chain — ^what  evidence  sufficient  to  support  recovery  for. 

p.  603. 
Federal  employers  act— when  contributions  to  beneflt  fund  may  be 

set  off.    p.  196. 
Instructions — ^when  instruction  as  to  obedience  to  command  error. 

p.  240. 
Knowledge  of  danger — ^how  pleaded,    p.  42. 

when  master  has  of  character  of  mule.    p.  96. 

Negligence  of  m€Uter — when  question  for  Jury.    p.  58. 
Negligence — ^when    negligence    of   servant   chargeable   to   master. 

p.  146. 
Obvious  dangers — ^what  are.    p.  127. 

when  risk  assumed,    p.  127. 

Opportunity  to  inspect — ^when  afforded,    p.  58. 

Previous  accidents — when  show  unfitness  of  appliance,    p.  58. 

Questions  for  jury— what  are  when  injury  result  of  falling  over 

obstruction,    p.  127. 
Railroad  employe — ^when  contributory  negligence  of,  preventing  re- 
covery for  injury  in  collision,  established,    p.  637. 
Railroads — when    character    of    construction    question    for    Jury. 

p.  196. 
Regulations — what  effect  of  disobedience  to.    p.  498. 
Res  ipsa  loquitur — ^when  doctrine  does  not  apply,    p.  42. 

when  rule  does  not  apply,    p.  439. 

Rules — ^what  does  not  show  habitual  disregard,    p.  498. 

Safe  methods  of  work — what  duty  imposed,    p.  42. 

Bafe  place— what  must  be  shown  to  impose  liability  on  master. 

p.  42. 
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Safe  methods  of  toark — what  proper  question  as  to.    p.  42. 

Safe  place — duty  of  employer  to  provide,    p.  42. 

Statutory  provisions — preservation  of  remedies  under  former  acts. 

p.  693. 
Wages — when  Judgment  for  sustained,    p.  279. 

MORTGAGES. 

Assignee  of  trustee — ^how  rights  limited,    p.  476. 

Attorney* s  fees — when  allowance  on  foreclosure  cannot  be  ques- 
tioned,   p.  351. 

CrosS'hiU — when  properly  dismissed,    p.  284. 

Description  of  premises — ^what  sufficient    p.  651. 

Equitable  interest — when  assignee  of  bond  has.    p.  651. 

Evidence — what  evidence  of  grantees  of  mortgagor  inadmissible, 
p.  554.  > 

Foreclosure — effect  of  pleading  by  mechanic's  lien  claimant,    p.  351. 

what  questions  cannot  be  urged  upon  appeal,    p.  351. 

when    decree    of    specific    performance    not    res    adjudicata, 

p.    651. 

when  evidence  of  grantees  of  mortgagor  inadmissible,    p.  554. 

when  mortgagor  liable  for  deficiency,  p.  554. 

when  question  as  to  amount  of  decree  cannot  be  urged,    p.  351. 

Form — what  sufficient,    p.  651. 

Merger — when  titles  not  merged,    p.  651. 

Novation — ^when  conveyance  of  mortgaged  property  does  not  create, 
p.  554. 

Principal  and  surety — when  relation  exists,    p.  554. 

Railroad — ^when  mortgagees  may  borrow  money  to  complete  road, 
p.  1. 

Receivers — when  mortgagee  entitled  to.    p.  1. 

Trustees — duty  to  notify  holder  of  notes  of  default    p.  476. 

what  duties  imposed  on.     p.  476. 

when  lien  acquired  by  trustee  through  redemption  from  tax 

sale  inferior  to  rights  of  holder  of  notes,    p.  476. 

MUNICIPAL  COURT. 

AfJkUtvit  of  defense — ^what  placed  In  Issue  by.    p.  415. 

Affidavit  of  merits — how  evidence  as  to  defenses  limited,    p.  279. 

what  result  of  failure  to  file.    p.  412. 

Allegations  of  fact — when  admitted,    p.  279. 

Appeal — when  absence  of  proof  cannot  be  complained  of.    p.  415. 

Bill  of  exceptions — when  filed  too  late.    p.  405. 

Default — when  cannot  be  entered  for  failure  to  answer  interroga- 
tories,   p.  296. 

Issues — when  party  cannot  be  deprived  of  right  to  hearing  on. 
p.  296. 

Parties — who  may  sue.    p.  279. 
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NOTICE  BY  PUBLICATION. 
Interpleader—irheji  will  not  confer  Jurisdiction,    p.  488. 

NOVATION. 
Mortgages — ^when  relation  does  not  arise  between  parties  to.    p.  554. 

NUISANCE. 

Damage  from  overfloto — ^what  proper  measure,    p.  5L 
Ohatruction  of  water  course — when  regarded  as  temporary,    p.  6L 

ORDERS. 
ReversaH—whexL  void  order  not  ground   for.    p.   625. 

ORDINANCES. 

General — equal  operation  required,     p.  641. 

Validitu — when  may  rest  on  different  grants,    p.  64L 

PARTIES. 

Assignments — right  of  assignee  to  sue  in  municipal  court    p.  279. 
Attachment — who  may  recover  in  action  on  bond.    p.  648. 
Joint  liahilitv — ^when  need  not  be  specially  denied,    p.  100. 
TUon-joinder — when  demurrer  must  be  special,    p.  584. 

PAYMENT. 

Agreement  lor — ^when  payment  of  other  claims   may  be  shown. 

p.  699. 
Burden  of  proof — on  whom  rests,    pp.  408,  581. 
Evidence — ^what  inadmissible,    p.  408. 

what  insufBicient  to  show.    p.  408. 

Vote — when  not  payment    p.  454. 

Question  for  ^urj^— when  giving  of  note  Is.    p.  454. 

PHYSICIANS  AND  SURGEONS. 
"Negligence — ^what  insufficient  to  show.    p.  334. 

PLEADING. 

Aided  ty  verdict — ^when  declaration  on  insurance  policy  will  be  held 

sufficient,    p.  405. 
Amer^ment — ^when  continuance  refused,    p.  84. 
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Cattle  guards — what  sufficient,    p.  608. 

when  defect  in  not  ground  for  recovery,    p.  608. 

Construction — ^when  propriety  of  question  for  Jury.    p.  196. 
Crossing     accidents — when     contributory     negligence     established. 

p.  146. 
Crossing  track — when  pedestrian  guilty  of  contributory  negligence. 

p.  444. 
Employes  of  other  companies — duty  toward,    p.  196. 
Employer's  liability — right  to  set  oft  benefits  contributed  to  relief 

department    p.  196. 
Evidence — ^when  photographs  properly  excluded,    p.  92. 
Inspection  of  tracks — when  duty  imposed,    p.  511. 
Interstate  commerce — when  freight  conductor  employed  in.    p.  196. 
Mortgages — rights  of  moitgagees  to  borrow  money,    p.  1. 

when  receivers*  certificates  may  not  be  issued,    p.  1. 

Persons  crossing  track — ^when  wilful  negligence  of  railroad  not  es- 
tablished,   p.  268. 
Persons  on  track — ^when  recovery  against  railroad  not  sustained. 

p.  600. 
Private  crossings — when  persons  using,  not  trespassing,    p.  268. 
Removal  of  ties  after  accident — when  evidence  admissible,    p.  511. 
Signals — when  .failure  to  give  may  be  wanton  or  gross  negligence. 

p.  268. 
Tracks — ^when  inspection  required,    p.  511. 
Trespasser — what  extent  of  railroad's  duty.    p.  268. 

when  railroad  not  liable  to  persons  crossing  track,    p.  268. 

Velocipedes — when  rules  as  to  not  shown  to  have  been  habitually 

disregarded,    p.  498. 

RECEIVERSHIP. 

Appointment — when   ancillary   remedy,    p.   1. 

when  cannot  be  collaterally  attacked,    p.  1. 

Certificates — right  to  issue,    p.  1. 

Sole  object — ^bill  cannot  be  maintained  for.    p.  1. 

RECORD. 

Certificate  of  incorporation — ^necessity  of.    p.  279. 
Chattel  mortgages — when  unnecessary,    p.  62« 

RECOUPMENT. 
Mechanic's  liens — when  may  be  had.    p.  76. 

REFERENCE. 

Chancery  cause — when  Jurisdiction  not  ousted,    p.  625. 
Dismissal  and  nan  suit — practice;   when  referred  chancery  cause 
passed  on  docket,    p.  525. 
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Return  of  goods — how  agreement  for  coiiBtnied.    p.  330. 
Storage  charges — ^when  buyer  cannot  set  off.    p.  327. 
Stoitching  charges — ^when  may  be  set  off.    p.  327. 

SCHOOLS. 

Teachers — ^when  teacher  entitled  to  salary  during  vacation,    p.  819. 
when  custom  aa  to  vacation  enters  into  contract    p.  819. 

SEPARATE  MAINTENANCE. 

AUmonv — ^what  excessive,    p.  31. 

when  lien  on  real  estate,    p.  31. 

Evidence — when  husband  shown  to  have  been  living  apart  from 

wife  without  her  fault,    p.  31. 
Solicitor's  fees — ^what  not  allowed,    p.  81. 

SET-OPP. 

Against  executor — ^what  set-oft  proper,    p.  718. 

Contributions  by  employers  to  benefit  fund — when  may  be  set  oft. 

p.  196. 
Insurance — when  loan  certificate  may  be  set  oft  against  surrender 

value,    p.  632. 
Joint  and  several  demand — ^when  proposition  of  law  improperly 

refused,    p.  718. 
Mutuality — what  sufficient,    p.  718. 
Propositions  of  law — what  improperly  refused,    p.  718. 
Several  defendants — when   not  allowed   against    p.   547. 
Unliquidated  damages — when  not  allowed  in  action  on  note.    p.  547. 
What  allovxible — in  action  for  goods  sold.    p.  327. 

STATUTES. 

Amendments — ^when  existing  rights  of  action  preserved,    p.  693. 
Construction — ^how  particular  words  construed,    p.  150. 

how  plain  statute  enforced,    p.  150. 

Enlarging  com/mon  law — ^how  far  statute  construed  as.    p.  150. 
Foreign — when  admissible,    p.  162. 

,  STATUTE  OP  FRAUDS. 

Appeal — when  question  cannot  be  urged  on.    p.  286. 
Leases — when  promise  to  execute  within,    p.  668. 

STREET    RAILROADS. 

Crossing  accidents — ^when  recovery  sustained,    p.  483. 
Excavations  under  tracks — when  liability  of  company  for  cave-in 
not  established,    p.  244. 
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Express   toarranty — ^when    demurrer   to    declaration   properly    sub- 

talned.    p.  677. 
Forfeiture  of  cofUr<ict — ^when  assignee  may  assert    p.  289. 

VERDICTS. 

Conflicting  evidence — when  conclusive,    p.  28. 
Excessive — when  |3,500  is.    p.  235. 

when  12.500  not.    p.  488. 

when  $3,110  not.    p.  84. 

when  $15,000  not.    p.  196. 

Directed — when  Improper,    p.  39. 

WAGES. 
Evidence — when  Judgment  for  sustained,    p.  279. 

WARRANTY. 
Contract — when  not  carried  into  new  contract    p.  466. 

WATERS  AND  WATERCOURSES. 
Overflowing  land — ^what  proper  measure  of  damages,    p.  51. 

WILLS. 

Alterations — when   Insertion   of  clause  after   execution   not  fatal. 

p.  18. 
Cancellation — when  marks  constitute,    p.  18. 
Classes — when  members  determined,    p.  422. 
Contest — what  evidence  improper,    p.  18. 

when  settlement  bar  to.    p.  18. 

Presumptions — what  exist  as  to  marks  on  will.    p.  18. 

Question  of  fact — when  intent  to  cancel  is.    p.  18. 

Yalidity — ^when  unequal  distribution  does  not  affect    p.  18. 

WITNESSES. 

Credibility — ^when  conflicting  statements  before  coroner  admissible. 

p.  188. 
Expert — how  examined  as  to  value  of  attorney's  services,    p.  581. 
Impeachment — how  far  evidence  before  coroner  admissible,    p.  188. 
what   question   as   to   conviction  of  crime  cannot  be  asked. 

p.  235. 
Religious  training — when  may  not  be  inquired  into.    p.  397. 
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